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About the Author 


Al-Imam Ash-Shawkani 


His Birth 


es —— 


He is Muhammad bin ‘Aliy bin Muhammad bin Abdillah - may Allah shower 
blessings on him. The Imam was born in one of the towns of Shawkan - by 
which he later took the ascription, Ash-Shawkani - on Monday, 28th Dhul- 
Qadah, 1172 AH, into a family well-known for scholarship and devotion to the 
Deen. 


His Education 


He is Muhammad bin ‘Aliy bin Muhammad bin Abdillah - may Allah shower 
blessings on him. The Imam was born in one of the towns of Shawkan - by 
which he later took the ascription, Ash-Shawkani - on Monday, 28th Dhul- 
Qadah, 1172 AH, into a family well-known for scholarship and devotion to 
the Deen. 


Al-Imam Ash-Shawkani became dedicated to studying the various sciences of 
the Deen from an early age in life. He learnt the reading of the Quran from a 
number of teachers and completed it with the renowned scholar of Figh during 
his time, Shaykh Hasan bin Abdillah al-Habl. He proceeded and studied the 
Sciences of Recitals from many others among the distinguished experts on 
Recitals in the city of Sana. 


Similarly, he studied and attained high level of proficiency in Arabic Grammar, 
Morphology and the various branches of Rhetoric and Arabic Literature, 
including the different aspects of History, Arabic prose and poetry from the 
major scholars and experts in these fields during his time. He also learnt and 
became well-grounded in the different branches of the Science of Hadeeth, 
Usul al-Figh and Figh itself having studied and accompanied the great scholar 
of Fiqh during the time, Al-Allamah Ahmad bin Muhammad al-Harraziy for 
about 13 years. 


One of the most distinguishing highlight in the manner this great scholar 


— — «Gp — 


attained scholarship was that he memorized the texts he studied with his 
teachers before or immediately after studying them! 


Al-Imam Ash-Shawkani - may Allah shower blessings on him - became 
well-established and illustrious among the scholars of the various branches 
of knowledge and their students. He was upon the methodology of studying 
and ascertaining the authenticity of the texts and depending on authentic texts 
and the views deduced therefrom, rather than blind-following the opinions 
of Schools of Jurisprudence even when they clearly contradict authentic 
narrations from the Prophet 4%. 


His Works 


a eB 


Allah - the Almighty and Sublime - granted Al-Imam Ash-Shawkani the 
success of authoring many books that count as major works on the various 


branches of knowledge. They include: 


His work on the Tafseer, Fath al-Qadeer Al-Jamiu bayna Fannay al-Riwayah 
wad-Dirayah mina at-Tafseer in 4 big volumes. 


e Nayl al-Awtaar in 8 volumes; an extensive commentary on Al-Muntaqa 
mina al-Akhbar originally compiled by Majid ad-Deen Ibn Taimiyyah 
on Figh. 


e Al-Fawaaid al-Majmuah in a single big volume he compiled on 
inauthentic and fabricated narrations ascribed to the Prophet (sallallahu 
alayhi wasallam). 


¢ Bugyat al-Areeb, a book on Arabic grammar he authored regarding the 
grammar masterpiece, Mugnee al-Labeeb by Ibn Hisham. 


e Irshad al-Fuhul; a major reference work Usul al-Fiqh 


e Al-Qawl al-Mufeed fee Hukm al-Tagleed which he authored on the 


prohibition of blind-following opinions; worst still when such views 
contradict authentic narrations. 


Ad-Darrariyy al-Mudiyyah 


n 


This is the book with you - dear reader -, by Al-Imam Ash-Shawkani - may 
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Allah shower His blessings on him -. The Imam had compiled a concise text 
titled Ad-Durar al-Bahiyyah fee al-Masaail al-Fiqhiyyah in which he outlined 
the most preponderant views in the matters of Fiqh based on authentic proofs 
and text-based reasoning, and as Shaykh Siddiq Hasan Khan - may Allah 
shower blessings on him - described it -, “leaving out those of it (i.e. the 
opinions) that are mere thoughts since they amount to the hear-says of it and 
without paying attention to those that became popular (of the opinions) since 
the truth alone deserves to be followed...” 


Shaykh Siddiq Hasan Khan continued regarding ad-Durar al-Bahiyyah, “The 
resemblance of this concise piece to the comprehensive works among the 
Books of Figh is like the metal mold to the dross as is known to whosoever is 
deeply rooted in knowledge...” 


In his own remarks, Shaykh Muhammad Subhiy al-Hallagq, the teacher of Hadith 
and Fiqh in Yemen well-known for his efforts in tracing the manuscripts of 
the works of Al-Imam ash-Shawkaniy, editing and publishing them, said, “The 
book, Ad-Durar al-Bahiyyah fi al-Masaail al-Fighiyyah is of the best books of 
Figh not sticking to (and blind-following) any particular school in its form and 
content..." 


Subsequently, some among the people of knowledge during his time requested 
Al-Imam Ash-Shawkani to briefly explain ad-Durar al-Bahiyyah and open up 
its treasures to the benefit of scholars and students. He granted the request 
and authored this book with you, Ad-Darrariy al-Mudiyyah Sharh ad-Durar 
al-Bahiyyah. 


In Ad-Darrariy al-Mudiyyah, Al-Imam Ash-Shawkani - may Allah shower 
blessings on him - provided the authentic texts upon which his chosen views 
in ad-Durar al-Bahiyyah were based, citing the sources of the narrations, 
affirming their authenticity and reliability as proofs and giving very pithy notes 
where necessary to aid further understanding of the points he established. 


His Death 


5 


Al-Imam Ash-Shawkani passed away - may Allah shower His blessings on him 
- on Wednesday, 27th Jumadah al-Aakhirah 1250 AH. 


i At-Taliqat ar-Radiyyah alaa ar-Rawdat an-Nadiyyah (1/81) 
ii Al-Adillat ar-Radiyyah li Matni ad-Durar al-Bahiyyah pg. 8 


Xiv a 


Publisher's Note 


Imam Muhammad Ali al-Shawkanis contribution to the Islamic field is highly 
recognized by all scholars after him, in regards to his profound and sound 
knowledge in Tafsir, Hadith, Figh and Usool al Figh, just to name a few. 


The book in your hand is one of the most valuable addition to Islamic 
jurisprudence. The Imam himself, practiced and held the position of a jurist / 
judge under a government whose rule and legislation was based on the Quran 
and Sunnah. 


Another key aspect of this work is that Imam Muhammad Ali al-Shawkani 
also added explanatory notes and references to his own work, whereby he 
mentioned the opinions of prominent scholars of the past and of his time 
including the four famous noble Imams. 


This book has been published by many respective publishers worldwide in 
its original language, Arabic. However, as suggested by our beloved brother, 
Sheikh Abu Nasir (May Allah preserve him) we have taken the initiative to 
render it into the English language also. We decided to pick the edition that was 
published by Dar Ibn Hazm, Lebanon, and reviewed by Sheikh Muhammad 
Subhi bin Hasan Hallag € 44) 2). 


Herewith are some methods for you, our dear readers, to cross-reference this 
book with the original work, i.e. for you to refer to other sources of reference 
(books): 


1. This work includes 31 books starting with The Book of Purification 
(sxa es) and ends with The Book of Jihad and History (pii , 441 Us) 
and in every book, there are chapters or categories. So, if you read 
in Arabic Al-Baab or Al-Fasl, we have translated that as chapter 
to avoid confusion. More importantly, we have kept all titles (i.e. 
the books, chapters or sections) in its original form as written by 
Imam al-Shawkani. 


2. The beginning of each book or chapter starts with the original text 
of the Imam and is followed by his own explanation of the text. 


3. All the evidences used in the book from the Quran and Ahadith 
shall be presented in both Arabic and English translation with 


takhreej (authentication of hadith according to the science of 
hadith). 
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4. For the translation of the ayat of the Quran, we have used different 
reputable translations according to the relevancy of the subject 
and its chosen words. 


5. Our respected translator has also added some value to it by 
including some scholarly notes and clarifications where necessary. 


6. In this work we have kept the Arabic tile of the book and the 
chapter transliterated in its original language for benefiting the 
student of knowledge. 


Finally, we, at Dakwah Corner Bookstore are more than pleased and grateful 
to Allah (The Almighty) for giving us this great honour to be involved in this 
project. We are also utmost thankful to all of our brothers and sisters who have 
contributed to this project. May Allah rewards them all abundantly. 


Please accept our sincere apology if there are any unintentional mistakes from 
our side. We hope that you will notify us via e-mail and we will definitely take 
it into the consideration on time and make the required corrections in the 
subsequent edition. 


Farid Ullah bin Ahmed Hussain 
Chief Executive Officer 

DAKWAH CORNER BOOKSTORE 
Kuala Lumpur 
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Book of Purification Sub Ls 


3 bl Oks 
1 Book of Purification 
old! pludl oh 
Chapter 1.1 Rulings on Water 
Qs 


Water that is regarded as being clean and suitable for purification will not cease 
to have those two qualities except when its smell, colour and taste change due 
to the effect of impurities. As for the factor of colour, it will cease to become 
suitable water when pure things mix with it and its colour changes absolutely. 
And there is no difference with respect to little or much water, or what is more 
than two pots: or less, and whether it flows or it is stagnant, or whether it is 
used or not. 


Explanation: 
This section involves a number of issues: 


One: There is no difference of opinions about the fact that water is clean and 
suitable for purification; in fact the Book and the Sunnah have both mentioned 
that fact. Just as the proofs from these sources indicate that, there is also Ijma 
(Consensus) over it. So also Al- As! (Islamic basis), Azh-Zhahir (Obviousness) 
and Al-Baraah (Freedom from liability) indicate that; it is basically known that 
water is clean and suitable for purification, no controversy about that, so also it 
is obvious that water is clean and suitable for purification, and its freedom from 
the liability of impurities is as well an indication. 


His words: ...will not cease to have those two qualities... that is, the quality of 
its being clean and the quality of its being suitable for purification. 


i It is referred to as Qullatayn; an approximation of which is given as 160 litres of water. [Translator]. 
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His words: ...except when its smell, colour, and taste change due to the effect 
of impurities. 


That is the second issue in the section; that nothing will make water cease 
from having the two qualities except what might affect one of the three factors 
among impurities, nothing else. 


It is this view that is clearer and stronger. The proof for that is what was recorded 
by Ahmad, who as well authenticated it, Abu Dawud, At-Tirmidhi, who also 
graded it as hasan, An-Nasai, Ibn Majah, Al-Daraqutni, Al-Baihaqi, Al-Hakim, 
who also authenticated it, Yahya bin Main, who too graded it as authentic, and 
Ibn Hazm €&}, from the hadith of Abu Sa‘id €} who said: 


O Messenger of Allah, should we perform ablution from Budaah Well? A well 
which menstrual things, dog flesh and dirt are flung. Then the Messenger of 


Allah <% said: 
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Water is regarded as being clean, nothing can make it impure. 


Ibn Al-Qattan €&} was of the opinion that the hadith has a hidden defect (as 
regard its authenticity). There are many opinions with respect to the names of 
many Companions of the Prophet <} and the Followers, that however does 
not necessitate the claim of anonymity (the hadith is said to have). Even Ibn Al- 
Qattan <4} himself said after regarding the hadith as having a hidden defect: It 
has a better route than this; then he mentioned the route from Abu Sa‘id €:&}. 


The proof has been established over the authentication of those who 
authenticated the hadith among the scholars. 


The hadith has supportive proofs; such as the hadith of Sahl bin Sad <4} with 
Al-Daraqutni, the hadith of Ibn Abbas <4 with Ahmad, Ibn Khuzaymah, 
Ibn Hibban; and the hadith of A'ishah €a} with At-Tabarani in Al-Ausat, Abu 
Yala, Al-Bazzar, and Ibn As-Sakan, all of which are like the hadith of Abu Sa‘id 
{4}. However, Al- P recorded it with an additional as it has come in 


the hadith of Thawban <4% in this wording: 
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Water is regarded as being clean; nothing can make it impure except what 
dominates its smell or taste. 


Ibn Majah too recorded it with an addition, so also At-Tabarani in the hadith 
of Abu Umamah 4» in this wording: 


Indeed water is regarded as being clean except when its smell, or colour, or taste 
is made to change by an impurity that falls into it. 


The chain of the above two narrations has a fellow who cannot be taken as a 


proof. 


The People of Hadith are unanimous as to the weakness of the addition but a 
consensus has come over what it contains (of message) as [bn Al-Mundhir {4} 
reports, so also Ibn Al-Mulaqgin <} in Al-Badr Al-Munir, and Al-Mahdi in 
Al-Bahr. Thus, those who consider Ijma (consensus) acceptable will approve 
the addition as being tenable, and those who do not consider it acceptable will 
only see it beneficial; that it has become what scholars have agreed over its 
meaning, and accepted. It is from that perspective that it is taken as a proof, not 
from the perspective of the Ijma over it. 


His words: As for the factor of colour, it will cease to become water when pure 
things mix with it and its colour changes absolutely. 


This is the third issue under the section, and it is in this perspective: that water 
which is made permissible for us in purification is such that it has an absolute 
quality of water, which cannot be ascribed to what might mix with it. Therefore, 
if anything mixes with it, then it becomes imperative that it is ascribed to the 
thing, as it is said, for instance, rose water or what is similar to that. This kind 
of water that is ascribed to rose cannot be called water absolutely, such that it 
will be said that it is suitable for purification in the understanding of the Qur’an 
and Sunnah, as Allah the Almighty said: 
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Clean water [Al-Furqan: 48]. 


It has as well come in the authentic Sunnah: 


Water is regarded as being clean... 


Thus with that, such water ceases to be suitable for purification though it does 
not cease to be clean because what has mixed with it is clean - and when two 
pure things mix together, that does not necessitate the two ceasing from having 
the quality that each of them possesses before they mix together. 


His words: And there is no difference with respect to little or much water. 


This is the fourth issue under the section. What is intended by little or much 
water is as regard the difference of opinions among the People of Knowledge 
after they had agreed that whenever any of the three qualities of water is 
changed then the water ceases to be clean. Some say that much water is the 
one that reaches the level of two pots while little one is whatever is less than 
that, due to what was recorded by Ahmad and the Collectors of the Sunan 
fie. Abu Dawud, At-Tirmidhi, An-Nasai and Ibn Majah], so also Al-Shafiʻi, 
Ibn Khuzaymah, Ibn Hibban, Al-Hakim, Al-Daragutni, Al-Baihaqi {4%}, Al- 
Hakim authenticated it on the precepts of the Two Shaykhs (Al-Bukhari and 
Muslim) in the hadith of Abdullah bin Umar bin Al-Khattab €&&} who said: 
I heard the Messenger of Allah <> when he was being asked about water of 
the desert which carnivores and other animals drink from, the Messenger of 


Allah 2} said: 
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When water is contained in two pots, it cannot bear impurities. 


In the version of Ahmad it reads: 


Nothing can render it impure. 


In the version of Abu Dawud 4%} it reads: 


It cannot become impure. 


Ibn Hibban reported the like of the version above, so also Al-Hakim. Ibn 
Manda {#} said: The chain of the hadith of two pots is upon the conditions of 
Muslim. End of quote. 


But there is collision (Al-Idtirab) in the chain and context of the hadith as 
explained in its respective places (in the study of hadith) while some have tried 
to answer the question of the claim of collision in the hadith. 


The hadith thus indicates that if water reaches the level of two pots, it will not 
bear impurities. 


But if the water is less than two pots, it may bear impurities; but as stated in 
the hadith Water is regarded as being clean, nothing can render it impure 
the consensus of the people of knowledge has come over this addition. Thus, 
the hadith of the two pots will be understood in that context such that it will 
be said that water that reaches the level of two pots will not in any way bear 
impurities except when one of its qualities (colour, smell, and taste) is affected 
by the impurity. Then such water can bear impurity as can be observed through 
the sense. There is no contradiction between the hadith of the two pots and the 
addition that got the sympathy of the consensus of the scholars. 


As for whatever is less than the two pots of water, it is liable to bearing impurities 
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However there is nothing in the statement (above) that implies that it must 
bear impurities (if less than two pots) nor that whatever impurity it might bear 
makes cease from being clean, because the impurity that can make water to 
become impure is the one that can affect one of its qualities or all of them; not 
the impurity that does not cause any change. 


The conclusion is that what is implied in the hadith of the two pots is that 
whatever is less than the two pots can bear impurities. The benefit from it 
therefore is that that is the limit which if there occurs any impurity in the water, 
it can affect the water. 


As for the assertion that it can make the water cease being clean, that is not 
implied in the hadith. Also there is no connection between water that can bear 
impurity and the filth that can make water to cease from being clean because 
the Lawgiver has negated impurity from water in the absolute sense as it has 
come in the hadith of Abu Sa‘id €2} that was earlier mentioned. So also in 
what has been brought has a supportive proof that negates impurity from water 
that reaches the level of two pots as it has come in the hadith of Abdullah bin 
Umar £4) that was also earlier mentioned. The rule is that negation in words 
is the most profound manner of establishing a generality. 


He said in the first one: Nothing can render it impure; and in the second he said 
- as it has come in that chain - Nothing can render it impure. That thus implies 
that all water on the surface of the earth is clean except what might have been 
clearly exempted from this generality. That will make it clear that such water 
has become impure as it has occurred in the addition upon which there is a 
consensus, it came in the manner of an exemption from the hadith. Therefore 
it will be regarded as one of the pertinent specific ruling in comparison to the 
hadith of Abu Sa‘id €}. And if compared to the hadith of Abdullah bin Umar 
<.,; it is an extraneous specific rule, if to consider the most prevailing opinion 
in the Principles of Jurisprudence that says generality is absolutely built upon 
the specific. 


Therefore, upon this precept, there is no negation between the implied meaning 
of the hadith of two pots and the rest of the Ahadith (over the issue); rather 
it could be said with regard to that: I water is less than two pots and bears 
impurities then the smell of such water must change or its colour or its taste. 
This is what can make the water to be regarded as being impure, or not having 
the quality of being regarded as clean, but if the water bears an impurity that 
cannot change its qualities, then such cannot be regarded as being impure. 


Some have tried to determine the level of water that can be less than two 
pots (that will be regarded as having the tendency of bearing impurities), but 
many are of the opinion that two pots is the limit, such as Al-Shafi and his 
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companions, so also An-Nasir and Al-Mansur bi-llah from the family of the 
Prophet 3. 


Some said the limit of water less than the two pots is the one that can be said 
anybody using it is using an impurity for purification; while others said the level 
that it cannot be said anyone using it is using impurity for purification. Among 
those who have the latter opinion was Ibn Umar <}, Mujahid <4} and some 
people from the family of the Prophet 4#) such Al-Haadi, Al-Muayyad bi-llah 
and Abu Talib. 


That has also been reported from Shafii, Abu Hanifah and Ahmad bin Hanbal 
4); I do not know whether this report is authentic from them or not. The 
schools-of-thought of these people are well-documented in the books of their 
followers; whoever wants to find out should visit those books. 


Those who have the above opinion do cite proof in Allah the Almighty’s 
Statement: 


And keep away from Ar-Rujz (the idols)! [Al-Muddaththir: 5] 


They also cite the hadith on what to be said when one wakes up, and when one 
enters the house, as well as the Ahadith forbidding urinating into stagnant water; 
all these are contained in the Sahih but they do not indicate what is desired. 
Even if we agreed that one of them has a particular indication, that indication 
will be regarded as being limited by what has been earlier mentioned; this is so 
because worship can only take place with suppositions in accordance with the 
Shari'ah. That it is not far to say that an intelligent person will not think of using 
impurity via water except when its mass mixes with water or its smell, or colour 
or taste in a very clear manner as might be indicated by the supposition. And 
there is no doubt in the fact that any water upon such a description is impure 
because when mixing takes place with the mass of dirt, the person performing 
ablution will be regarded as using an actual dirt. 


If the mixing takes place in the smell or the colour or the taste, there is no 
contradiction between the former and the latter schools-of-thought whose 
view we said is clearer. 


The conclusion is that they intend with their statement that if what is thought 
by using the water containing impurity is actually the impurity present, the 
quantity of the water will be small, but if not, its quantity is large and more than 


=“ 


Book of Pir NEVA OO ac i a À ÉJI OLS 


the actual dirt — its smell, colour and taste. Therefore, there is no contradiction 
between the former and the latter schools-of-thought whose view we said 
is clearer, except from the perspective that the people of the latter opinion 
consider the thought, while the people of the former opinion consider the sign. 
But it is known that when the supposition comes from other than the people of 
uncertainties and doubt, it will not oppose the sign in an issue like this. 


If they intend the use of the actual dirt only and not water without considering 
the quantity of water, whether small or large, this is a separate school-of-thought 
different from the latter, but it is clear that they intend the first meaning. That 
is indicated by the fact that there is a consensus that whatever changes the 
colour of water, its smell, or taste of dirt necessitates the impurity of the water 
as earlier stated. 


Also, because of the fact the people of this school-of-thought are regarded as 
part of the consensus; in fact that is well stated by the author of Al-Bahr as 
earlier mentioned, it is certain that they intended the first meaning; I mean what 
is more than the actual dirt, the smell, colour and taste whether it is established 
or not. Thus, there is no contradiction between the two schools-of-thought 
because those who belong to the first school-of-thought do not deny the fact 
that intending the use of impurity via pure water containing it necessitates the 
water ceasing to be clean, in addition to its ceasing being so when only the 
smell, colour or taste changes; ponder over this, it is highly beneficial. 


In fact, the main issue upon which this work rests with regard to causing a 
merger between the different schools-of-thought on water, and between the 
proofs indicating that in this picture I have summarized it, I have not come 
across anyone among the people of knowledge who has arrived on it. The issue 
is among the most difficult ones wherein every verifier stumbles, and where 
every adept researcher looks stupid when going over its matters. I have settled 
the matter in my other works - in different ways. I specifically said much about 
it in Teebu-n-Nashr. Some people of knowledge had cited proofs for the like of 
this opinion with hadith like: 


Consult your mind even if the Muftis give your verdicts. 


And this hadith: 
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Leave that which you are in doubt of for that which you are certain about. 


What can be derived from the two hadith is that being careful when having a 
thought is very important. 


The people of this school-of-thought make it imperative that such a supposition 
should be worked with without any qualifications; and you have come to know 
that the proofs of the first school-of-thought, as we summarized them, indicate 
the view of the second school-of-thought, thus the hope is far from the like of 
the two hadith: consult your mind... and leave that which you are in doubt of... 
this is not as expected. 


If a person says what he intends is mere citing of proof over acting with 
suppositions without considering the matter; it will be said that proofs that 
make it permissible to work with suppositions are many in the Quran and 
Sunnah but proofs that say suppositions should not be worked with are more. 
So also is reliance on the hadith of when dog licks the vessels, and the hadith 
of what to be said when one wakes from sleep, or similar Ahadith; they do not 
indicate all that. 


Also there are lots of opinions as regard the limit of the large quantity of water, 
among which is the opinion that it is sea-like water, some said a collection of 
water which if a side of it is shaken the other side will not shake, some consider 
the water surface; they said any water whose surface is such and such; there are 
several other opinions. 


All these opinions have no traces of knowledge; rather they fall short of 
narrations that can be accepted as well as intelligent study. 


His words: Whether it flows or it is stagnant. 


What that means is that even when water is stagnant — though there is a 
prohibition as regard using it for purification when it so — that does not make 
it to cease from being pure because it will return to its being regarded as being 
pure when it merely moves. 


There are proofs that indicate that stagnant water cannot be used for purification 
so far it remains stagnant; that is due to the hadith of Abu Hurairah 4%} that is 
recorded by Muslim and others; that the Prophet 4%} said: 
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None of you should take bath in the stagnant water while he is in a state of 
sexual impurity. 


They said: O Abu Hurairah, what should we do? He replied: He should take 
some handfuls from it. 


In the version of Ahmad <4} it reads: 


None of you should urinate into the stagnant water neither should he take bath 
in it while in the state of sexual impurity. 


In the version of Al-Bukhari <# it reads: 
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None of you should urinate into the stagnant water -that does not flow - then 
take bath in it. 


In the version of At-Tirmidhi ¢&} it reads: 


..then (he) performs ablution in it. 


There are other similar narrations (like the above) which all indicate that it is 
prohibited to urinate into the stagnant water, on one side; and that it is prohibited 
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to take bath in it, on another side. And there is a prohibition regarding merging 
the two acts. But it is not correct to say that the two narrations on the separate 
sides are limited by the narration that merges the two acts because urinating 
into water — alone — is not permissible this thus indicates that taking bath in it 
or performing ablution in it without urinating into it is equally not permissible. 


Therefore, whoever wants to perform purification and does not see except 
stagnant water should try to shake the water so that it will not be regarded as 
being stagnant then he should perform ablution from it. 


As for Abu Hurairah €&}, he had interpreted the prohibition to mean 
submerging in stagnant water (during purification) that was why he said when 
he was asked what to be done that the person doing purification should just get 
some handfuls from the water. But that is not present when performing ablution 
because there is no submerging in water in the process rather it borders on acts 
of taking handfuls of water from the beginning; thus what is better is that the 
water should be shaken before one begins the purification process then one 
should go on with the purification. 


However the majority of the scholars are of the opposite opinion to what 
the narrations (earlier cited) indicate, thus they do not differentiate between 
flowing water or stagnant one. There are some among them who are of the 
opinion that the narrations can be interpreted to mean that the act is merely 
frowned at. But there is no point in that opinion. Some of them say sea-like 
water is exempted from the consensus 


The clearer opinion however is that it is not permissible to take a bath in 
stagnant water, but when it flows, its primary description of purity goes back 
to it. 


The above is the fifth issue under the section. 
His words: Whether it is used or not. 
This is the sixth issue under the section: 


The People of Knowledge disagree as to the issue of used water for any of the 
acts of worship; that does that stop it from being regarded as pure or not. It 
was reported from many of the descendants, and from Ahmad bin Hanbal, 
Al-Layth, Al-Auzai €&}, also from Al-Shafi and Malik in one of the two 
narrations from each of them; also from Abu Hanifah <Æ in a narration 
from him, that used water is not suitable for purification due to the preceding 
hadith prohibiting taking bath in stagnant water. However, there is no proof 
for that in the hadith because the import of prohibiting using stagnant water 
for purification is not because of the fact that the water has been used rather 
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it is because it is not flowing. There is no connection between the reason of 
stagnancy and the fact that the water has been used. 


They also sought proof in the prohibition with regard to using left-over water 
of ablution of a woman. Meanwhile, the reason in that does not border on the 
fact that the water has been used as that will be established later, Allah willing. 
Therefore, citing proof in that is not also sufficient because of other possible 
meanings, for if it had been because the water has been used, the prohibition 
would not have been limited to a husband and wife, rather the prohibition 
would have come from the Lawgiver with respect to all persons that leave water 
after ablution. 


Also among their proofs is that it is said that some Salaf used to complete their 
purification with Tayammum’ when water is not sufficient not with drops of 
water during ablution. This proof is also defective; it is not proper to infer a 
ruling from its like in establishing a point of Shari‘ah therefore anybody citing 
this as a proof ought to make things clear, that is this act of using Tayammum 
to complete purification done by all the Salaf or some of them? To say all of 
them is not tenable, and to say he does not know whom among the Salaf did 
so is also erroneous; it requires being definite. Also, concerning the consensus 
that is regarded as proof in this case for those who see proof in the consensus; 
they have cited proofs that are not applicable (to the issue); the like of that is the 
hadith of washing the hands three times after one wakes up from sleep before 
the hands are dipped into vessels; and similar proofs. 


The truth however is that used water is suitable for purification if to go by the 
ruling of lack of evidence against an established fact, also if to work with proofs 
that say water is to be regarded as being pure. 


A number of Salaf and Khalaf are of this opinion; Ibn Hazm €} attributed 
the opinion to Atta, Sufyan At-Thauri, Abu Thawr and all the scholars of 
Dhahiriyah’ Enclave €&}. A similar thing was reported from Al-Hasan Al- 
Basri, Az-Zuhri, An-Nakhai, Malik, Al-Shafi, Abu Hanifah in one of the 
narrations from the last three mentioned above 44%). 


2 An ablution performed with soil. 


3 That is, scholars who hold to the literal meanings of the texts of the Shari‘ah. 
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Chapter 1.2 Rulings on Impurities 
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Impurities include human defecation in the absolute sense, his urine except 
a breastfeeding boy, dog's saliva, animal droppings, menstrual blood, flesh of 
swine; any other things beside those are not agreed upon - what can be said 
about them is that they are to be basically regarded as pure; nothing can make 
them to cease to be pure except an authentic factor not contradicted with what 
has an equal footing with or supersedes it. 


Explanation: 


As for human defecation and urine being regarded as impurities, there are 
clear-cut authentic reports indicating that, and their being impurities fall 
within what is unreservedly accepted in the Deen as that will not be hidden 
from a person who researches into the evidences of the Shari'ah and the way of 
life of the era of the Prophet <$). The fact that the two are sometimes regarded 
as being pure cannot rule out this fact. 


As for the human defecation, it is as it has come in the hadith of Abu Hurairah 


<.» that the Messenger of Allah > said: 


When any of you marches his footwear upon dirt, verily the sand will purify it. 


In another version it reads: 


When any of you marches his leather socks upon dirt, verily the sand will purify 
both. 
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Abu Dawud {<Æ} recorded both the narrations, so also Ibn Sakan, Al-Hakim, 
Al-Baihaqi ¢&); there is a difference of opinions over it with regard to its chain 
on the path of Al-Awzai ¢&}. 


In addition, Ahmad, Abu Dawud, Al-Hakim, and Ibn Hibban recorded it back 
to Abu Said Al-Khudri ¢&} that the Prophet <4} said: 
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When any of you comes to the masjid, let him turn his footwear over and 
examine them; if he sees dirt he should rub it over the earth then he should pray 
in them. 


There is difference of opinions as to whether the Follower who narrated the 
hadith reported it on the authority of a Companion, to the Messenger of Allah 
<4 or he related it directly from the Messenger of Allah 4$}. But Abu Hatim 
favoured the opinion that says that the Follower mentioned the Companion 
from whom he heard the hadith, who heard from the Messenger of Allah <<}. 


The Collectors of the Sunan recorded it from the narrations of Umm Salamah 
<), linked to the Messenger of Allah <Æ) with this version: 


What comes after it will purify it. 


Also its like has come from Anas ¢2) as found with Al-Baihaqi but with 


a weak chain. So also is another narration from a woman from the Clan of 
Abdul-Ashhal; also found with Al-Baihaqi ¢&». 


The fact that sand is made to accompany the act of rubbing so that it will clean 
the dirt better further confirms its impurity. 


As for the relaxed ruling that has come over cleaning urine; it is as it has been 
established that the Prophet <> commanded that a bucket of water is poured 
over the urine of the Bedouin (who came and urinated in his masjid). The 
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report can be found in the Sahihayn (Al-Bukhari and Muslim), and others 
beside them, in the hadith of Abu Hurairah and Anas bin Malik €#@s). 


As for what is other than human faeces and urine, there is no consensus over 
any aspect of it. There are varying evidences; there are some that indicate that 
they are clean such as urine of camel - it has come in the Sahihayn and others 
that the Prophet <% commanded the Uraniyyuun to drink from camel urine. 


Also on the issue of the purity of the camel urine is this report: 


There is nothing wrong with the urine of whatever animal its flesh is eaten. 


The hadith is recorded by Al-Daraqutniin the hadith of Jabirand Al-Bara €#}; 
however there is Amr bin Al-Husayn Al-Ugayli in its chain who is extremely 
weak. 


Meanwhile there is a narration that indicates the impurity of animal droppings 
as it has come in Sahih Al-Bukhariand others that the Messenger of Allah ¢} 
said regarding it that it is a riks; a riks, in the Arabic Language, is a filth. 


At-Taymi £} reported that the animal dropping to be considered as filth is 
that of a horse, mule and donkey; Ibn Khuzaymah however added in his own 
version that the Prophet <Æ} said: It is riks; a donkey dung. 


It will not be hidden from you that the basis of everything is that it is regarded as 
pure because saying something is filthy makes it imperative upon the servants 
of Allah to have a ruling of that over it, and as regards this issue there is none. 
Also, the exempting rule is that there is no responsibility in a vague text until 
its actual ruling is established from it. Ascribing rulings to the Shariah without 
establishing proofs for them are not fair than sins, is like when established 
rulings are rendered null, and void. Each can therefore be regarded as issuing a 
statement about Allah without His Authority or rendering null and void what 
He has legislated for His slaves, without proof. 


As for saying urine will be regarded as impure after the weaning years in male; 
then that is due to this hadith: 
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Urine of a breastfeeding girl should be washed while that of a boy should be 
wetted. 


Abu Dawud recorded it, so also An-Nasai, Ibn Majah, Al-Bazzar and Ibn 
Khuzaymah <4 in the hadith of Abu As-Samh, a servant of the Messenger of 
Allah ¢#». Al-Hakim 2%} graded the hadith to be authentic. 


In addition, Ahmad and At-Tirmidhi recorded another hadith, which was 
graded as hasan by the former, on the authority of Ali bin Abi Talib 44%), that 
the Messenger of Allah <4} said: 


Urine of a breastfeeding boy should be wetted and urine of a girl should be 
washed. 


Ibn Majah €2} also recorded it, so also Abu Dawud <}, with an authentic 
chain but only linked to Ali bin Abi Talib <4). 


Ahmad, Abu Dawud, Ibn Majah, Ibn Khuzaymah, Ibn Hibban, and At- 
Tabarani recorded another hadith on the authority of Umm Al-Fadl, Lubaabah 
bint Al-Harith <» who said: Al-Husayn, the son of Ali, urinated on the lap of 
the Prophet <}; then I said: O Messenger of Allah, give me your cloth and put 
on another cloth so that I will help wash it. Then he £2} said: 
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Urine of a breastfeeding male is only wetted while that of a female is washed. 


It has also been established in the Sahihayn and some others in the hadith of 
Umm Qays the daughter of Mihsan €@} that she brought her kid who had not 
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been eating food to the Messenger of Allah <$), the kid then urinated on his 
cloth <2), he then called for water and wetted (the spots); he did not wash it. 


Also in Sahih Al-Bukhari on the authority of A'ishah £¢> who said: A kid was 
brought to the Messenger of Allah <4} for Tahnik’, the kid then urinated on 
him and he followed it with water. 


And in Sahih Muslim, she €@} said: Kids were being brought to the Messenger 
of Allah <>, he would invoke blessings (of Allah) on them and perform 
Tahnik for them; but a kid was brought to him, who then urinated over him 
<*>), he called for water and followed the spot of the urine with it; he did not 
wash it. 


This makes it clear that he ¢2> did not wash the spot, therefore following the 
spot with water could merely mean an act of wetting the spot as it is stated 
in the two other hadiths, or a mere act of pouring water over the spot with 
washing. 


In summary therefore, the clarity of words from him {$> with regard to 
what is imperative on the matter is what ought to be followed, because it is 
a declaration to his Ummah; thus his act, if it is viewed contradictory to his 
statement, cannot be held to oppose his statement (2). 


A number of scholars are of the opinion that it is sufficient to wet the spot of 
urine of a breastfeeding male not that of a female; among them were Ali (bin 
Abi Talib), Umm Salarnah, Ath-Thawri, Al-Awzai, An-Nakhai, Dawud, Ibn 
Wahb, Atta. Al-Hasan, Az-Zuhri, Ahmad, Ishaq and Malik = in a narration 
<:®»; this is the truth in which there is no doubt. 


But some People of Knowledge are of the opinion that wetting both (the 
breastfeeding male and female spots of urine) is sufficient; this has been 
reported from Malik then from Al-Shafi‘i and Al-Awzai €}, This however 
contradicts what has come in the authentic reports with regard to the difference 
between a breastfeeding boy's urine and that of a girl. 


The Hanafis and the rest of the scholars of Kufah are of the view that both are of 
the same level in terms of the imperativeness of washing; this is reported of the 
descendants (of the Prophet (>) too. This school-of-thought = like the one 
mentioned above = contradicts the authentic evidences. 


Those who share this third view have cited proofs in the reports that have 
come over the general impurity of urine. It will not be hidden to you that the 
evidences in respect of the breastfeeding boy has come to give a ruling that 
differentiate the urine of a breastfeeding boy from that of a girl. 


4 Amact of rubbing chewed date on the gum ofa newly-bor baby. [Translator]. 
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As for the analogy that has been made with regard the urine of a breastfeeding 
boy over that of a female, it will not be hidden from you as well that such an 
analogy contradicts the text; such a deduction is faulty. 


Ibn Hazm 4#} stands out from those opinions by saying the urine of a male 
should be wetted irrespective of such male (old or young); he did not consider 
the specification that was earlier made that it is the urine of a breastfeeding 
male that should be wetted. What is imperative however is that the absolute 
ruling should be limited by the specifying one. 


His words: And dog's saliva. 


It has been established in the Sahihayn and others on the authority of Abu 
Hurairah 4#» that the Messenger of Allah ¢@ said: 


When a dog drinks from the vessel of any of you, he should wash it seven times. 


The line of it is also established from both of them (i.e. Al-Bukhari and Muslim), 
on the authority of Abdullah bin Mughaffal ¢2@,. 


All that indicates the filthiness of the dog’s saliva; this is what is desired here. 
Talk on the different views between those who act upon what is apparent in 
the evidences and those who see the sufficiency of washing the vessels three 
times; the different views are well-known. This however does not rule out the 
filthiness of the dog’s saliva because the fact that it is regarded as a filthy is 
what necessitates the washing. Also this has nothing to do with what we are 
discussing - the additional effort of using sand to wash any vessel a dog drinks 
from as it has occurred in the Ahadith of the section in the Sahihayn and others 
- what is intended here is nothing but establishing the fact that dog’s saliva is 
impure not the manner of its purification; that is discussed elsewhere. 


His words: Animal droppings. 


The proof for the filthiness of animal dropping was earlier indicated in the 
statement of the Messenger of Allah 4} as regard the animal droppings: It is 
riks; riks in the Arabic Language is a filth; therefore animal dropping is filthy; 
this is what is desired here. We have earlier mentioned At-Taymi’s view on 
limiting that to the droppings of a horse, mule, and donkey. 


His words: Menstrual blood. 
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The proof for that is what has been established with Ahmad, Abu Dawud and 
At-Tirmidhi in the hadith of Khawlah, the daughter of Yassar, £} who said: 
O Messenger of Allah, I have just a cloth and I used to perform my menstrual 
period in it, (what should I do)? He replied 4: 


When you become clean, wash the spot of the blood then pray in it (that is, the 
cloth). 


She Mega pen said: O Messenger of Allah, what if the blood traits remain? He 


The water (washing) suffices you; the blood trait is insignificant. 
There is Ibn Laiah in its chain. 


Ahmad, Abu Dawud, An-Nasai, [bn Majah, [bn Khuzaymah and Ibn Hibban 
reported from the hadith of Umm Qays, the daughter of Mihsan, <}; from 
the Messenger of Allah £4», with this version: 


Scrape it with the fingers and wash it with water and lotus leaves. 
Ibn Al-Qattaan £} said: The chain of the hadith is very authentic. 


And in the Sahihayn and others, in the hadith of Asma the daughter of Abu 
Bakr < who said: A woman came to the Prophet ¢} and said: If menstrual 
blood touches the cloth of one of us (women), what should she do? He replied 
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Let her scrape it then soak (the cloth) with water after which she should wet the 
spots of the menstrual blood and pray in it (the cloth). 


The fact that it is commanded that the menstrual bold should be washed 
and scraped with the fingers indicates the reason of its being impure. Even if 
scholars disagree as to the manner of rendering it clean, that does not rule out 
its being regarded as filth. 


As for the rest of the blood, there are varying and contradicting proofs over it; 
the basic ruling of lack of responsibility will be made use of until a clear proof 
will come to remove the existing and clear contradiction, or a proof on the 
same footing with the one on ground. 


If the pronoun in Allah's Statement: 


„verily it is impure... 


[If the pronoun] is in reference to all what has preceded in the Noble Verse, that 
is, dead animal, blood that gushed out, the flesh of swine, etc. that could have 
meant that blood that gushes out is also impure so also dead animal, but there 
is nothing in the Verse that suggests that meaning, rather there is an existing 
difference of opinions with the scholars over whether the pronoun goes back 
to all the items or the closer one to it. What is however apparent is the fact that 
it is the closer item that it refers to, and that is the flesh of swine (pork), also 
because of the singular form of the pronoun. 


It is because of this that we come to the strong conclusion here that it is only the 
flesh of swine that is impure, not a dead animal and non-menstrual blood. This 
clarification is important because a report has come which indicates that what 
is prohibited in dead animal is its consumption; as it has come in the Sahih in 
this version: 
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It is only the consumption of the dead animal that is prohibited. 


Whoever wants to verify the better opinion in the outstanding controversy on 
the like of this pronoun mentioned in the Verse should visit what the scholars 
of Usuul have mentioned with regard to a standing restriction that comes after 
a sentence containing a lot of items. 


His words: Flesh of swine. 


What indicates its filthiness is what has been shortly mentioned of the Noble 
Verse. 


His words: Any other things beside those are not agreed upon — what can be 
said about them is that they are to be basically regarded as pure; nothing can 
make them to cease to be pure except an authentic factor not affected by what 
has an equal footing with it or what supersedes it. 


Explanation: 


I say: Know that the basic ruling is that those other things are regarded as 
pure as established from the detailed and sectional parts of the Pure Shari‘ah. 
There is no doubt as regard the fact that the ruling that something is impure is 
establishing a binding injunction over the servants (of Allah) while the basic 
principle is that they should be free from that, most especially in matters of 
general effect. The Messenger of Allah <4} has indeed directed us to be silent 
over matters Allah is silent about; he said such matters constitute pardon (from 


Allah). 


Therefore, whatever has no proof of it being impurity, it is not for anyone 
among the servants of Allah to rule for it as such whether merely from his 
defective thought, or by erroneously making evidence for it as some People of 
Knowledge claim, merely on thought, that whatever is prohibited by Allah also 
takes the ruling of impurity. This claim is one of the most unfounded ones; the 
fact that something is prohibited does mean it is impure, either by the effect 
of conformity, correspondence, or resemblance. For instance, that intoxicants, 
dead animals, and blood are prohibited does them impure. 


It was as if the Lawgiver (the Messenger of Allah 4) was aware of the 
possibility of this wrong notion from some of his followers that he guided them 
to what would remove it saying: 
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What is prohibited of the dead animal is its consumption. 


If mere prohibition of something will necessitate it being unclean, then Allah's 
Words: 


Forbidden to you (for marriage) are: Your mothers... [Nisa: 23] 


It would have implied that all the categories of women mentioned in the Verse 
are unclean while it is known that a Muslim is not unclean whether living or 
dead, as it is established in an authentic narration’. 


So also will it be said that specific things that have been prohibited will be 
regarded as unclean while by Consensus all those are clean; such include 
posts and arrows (used as fetishes), so also are plants and fruits that primarily 
intoxicate. 


Even when you say that when something is clearly declared filthy or dirty it 
is not but to indicate its filthiness or dirtiness as it is applied to the filthiness 
of animal droppings and flesh of swine, why dont you then make the same 
conclusion as regard intoxicants that Allah said about: 
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Intoxicants, gambling, AlAnsab, and AlAzlam (arrows for seeking luck or 
decision) are filth ... [Al-Maidah: 90]. 


I say: Mentioning the intoxicants here alongside posts and arrows (as filths) is a 
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factor that explains that the filth meant is not what it is understood to be under 
the Islamic rulings; so also are Allah's Words below: | 


Verily, the Mushrikun (polytheists, pagans, idolaters, disbelievers in the Oneness 
of Allah, and in the message of Muhammad) are Najasun (impure). 
[At-Taubah: 28]. 


Authentic proofs have indicated that the bodies of the polytheists are not fifth; 
such as the proofs that indicate that their slaughtered animals and food can be 
eaten, so also that it is permissible to perform ablution with their vessels - and 
to eat in them; so also is the permissibility to host them in the masjid -, all these 
indicate that the filthiness being referred to as regard them in the mentioned 
Verse has another meaning. In fact, the meaning of that has come from the 
Lawgiver in what no additional explanation is needed; the Messenger of Allah 
<Æ) said about Thaqeef Delegation when he hosted them in the masjid: 
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There is nothing of the peoples filthiness on the ground, indeed their filthiness is 
in them. 


That thus indicates that the filthiness referred to is in judgment not physical; 
acts of worship are as regard what are physical. 


As for something which a proof has come over its actual filthiness but 
confronted by a stronger one, there is no doubt that a stronger proof will be 
worked with. But if they are of the same footing, the basic principle is not to 
engage in any worship with such contradictions until there is another proof 
that is free of incongruence, or a proof that is clearer. 


In summary, what is obligatory upon a just person is that he should be cautious; 
he should not wade into this arena except with a legislated proof. 


Indeed, I have explained in my other works such as Sharh Al-Muntaga and 
Hashiyyah Ash-Shifa all matters that have things to do with impurities; what I 
have written therein suffices; any interested person can go back to those works. 
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Chapter 1.3 Cleaning the Impurities 
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Whatever becomes impure will not become clean until it is washed such that 
no actual dirt remains with it; whether in colour, odour nor taste. Footwear 
can become clean when rubbed against the earth; so also, transformation (Al- 
Istihalah) makes an impure thing clean since no judgment of filthiness can be 
passed over it again (after the transformation). Moreover, whatever cannot be 
washed, water should be poured over it or (that the filthy content should be) 
emptied until there will remain no trait of dirt. Water is ordinarily used for 
purification; nothing stands its place except with permission from the Lawgiver. 


Explanation: 


I say: When there is a specific thing mentioned by the Shari‘ah for purifying 
what is unclean, it is that thing that must be adhered to without shifting 
attention to other than it, either by adding to it or reducing from it. Just as it has 
come that when the footwear are dirty, they can only be made clean by rubbing 
them against the earth; what indicates that had earlier been mentioned. 


Also, the manner of purifying whatever is stained by the menstrual blood had 
been mentioned, so also the ruling regarding the dog’s saliva. 


In a nutshell, whatever the Shariah has taught us how it is purified; we must 
adhere to such manner of purification strictly. 


But whatever the Shariah says is filthy but the manner of purifying it is not 
stated, it is imperative that we seek the manner of removing the actual dirt until 
there remains neither the odour, nor the colour or taste of the dirt, because 
when the odour of the dirt or its taste can still be perceived it implies that 
a part of the actual dirt still remains even when none of its mass or colour 
remains apparent. This is because the presence of the odour is an indicator of 
the presence of what has the odour; so also the presence of the taste. 


As for transformation, when something transforms to another thing such that 
the description of the former changes completely in colour, smell and taste; like 
when human excrement is burnt into ashes, then that has lost the description 
that makes the Shariah to say it is filthy. This is the truth about this matter, 
though there are differences of opinions over it. 


Whatever cannot be washed when becomes impure such as the land and well, 
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the manner of purifying them is by pouring water over them, or by emptying 
the dirty content so that there will remain no trait of the filth because if it were 
to remain, then it will become duty-bound to remove what remains of the dirt. 
However, this only applies to the dirt that has mass and colour. 


As for the like of urine, what has come in the Shari‘ah is that a bucket of water 
should be poured over it; when that is done, the land that has been made dirty 
by the urine is been purified. 


As for the assertion that the basic thing used for purification is water, the 
Book of Allah and the Sunnah of the Messenger ¢) have declared it in an 
absolute manner without any restriction of meaning; in fact the statement of 
the Messenger of Allah <$}, water is pure, guides to what we have mentioned, 
a guidance supported by the principles of the Knowledge of Meaning and the 
Fundamentals. 


But when it is established in the Shari‘ah that something can be purified with 
other than water such as saying footwear can be cleaned by the earth — or what 
is similar, then water will be held as not being specific in purifying such filth; it 
is what is other than water that will be made use of. This is the truth. 


The majority of the scholars are of the opinion that water is what is specifically 
used in cleaning dirt. But Abu Hanifah and Abu Yusuf €é} are of the opinion 
that t is permissible to purify all dirt with all (forms of) pure liquid; that is also 
the opinion of Ad-Dai, a member of the family of the Messenger of Allah <4). 


This opinion of the majority is refuted by the fact that it is established in the 
Shari'ah that purification is done by other than water, if what they meant is that 
only water used for purification. 


Also Abu Hanifah £} and those with him are refuted by saying establishing 
what has not come in the Shariah as a purifier, or cleaning something in a 
manner other than the manner established by the Shari‘ah is rejected. 
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Chapter 1.4 Relieving Oneself 
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It is upon the person easing himself to conceal himself such that he will be 
closer [to the ground]; and he should be away from people’s sight, or that 
he should enter a toilet. He should also refrain from talking and being in- 
company of sacred things. He should also refrain from places the Shari'ah has 
said is not good for the act of passing excreta or a place considered unsuitable 
customarily. He should also not face the Qiblah nor turn his back towards it. 
He should clean himself with three clean pieces of stone, or anything that can 
replace them. It is recommended that he should seek refuge in Allah before he 
begins the act, seeks His forgiveness, and praise Him when he finishes. 


Explanation: 


I say: As for the legitimacy of concealing oneself until one comes closer to 
the ground when passing excreta, that is due to what has come of evidence 
indicating the obligation of concealing one’s nakedness in general and specified 
manners, except when a necessity calls for what is opposite. Among such is that 
one should not expose his nakedness when easing except when has squatted. 
Ahmad, Abu Dawud, Ibn Majah, Ibn Hibban, Al-Hakim and Al-Baihaqi 44) 
reported in the hadith of Abu Hurairah ¢} in this wording that: 
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Whoever goes to the place of easing himself should conceal himself (from the 
people). 


As for staying away from people's sight, this is due to what the Collectors of 
the Sunan recorded and held authentic by At-Tirmidhi, in the hadith of Jabir 
(bin Abdillah) €& who said: We went out in company of the Prophet <% on 
a journey, he would not ease himself except that he would hide himself from 
people's sight. 


In the version of Abu Dawud, Jabir €) said: Anytime he <> wanted to ease 
himself, he would go away until none would be able to see him. 
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The men of the narration are sound except Ismail bin Abdul-Malik Al-Kufi; 
there are some minor worrying comments against him. 


However, if anyone wants to ease himself in a building having a toilet, he only 
needs to enter even if it is closer to people as it will be mentioned later in the 
hadith of Ibn Umar €. 


As for remaining silent (when easing oneself), it is due to this hadith: 
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No two men should go out easing themselves exposing their nakedness and 
engaging in discussion in the process; indeed Allah, the Almighty and the 
Exalted, abhors such an act. 


Ahmad recorded the hadith, so also Abu Dawud and Ibn Majah, from the 
reports Abu Said (Al-Khudri) €@}. Ibn As-Sakan recorded its like and 
declared it to be authentic from the reports Jabir bin Abdillah 44%». 


As for not being in-company of what is sacred, that is due to the hadith of 
Anas bin Maalik 4#% that was recorded by the Collectors of the Sunan and 
rated authentic by At-Tirmidhi, Al-Mundhiri and Ibn Dagiq Al-Eid €%}; that 
anytime the Prophet <#+} enter the place he wanted to ease himself, he would 
remove his ring. The person that declared the hadith as being weak did not 
come with sufficient proofs.° 


As for staying away from places where the Shariah or custom says are not 
suitable for passing excreta, narrations have come from the no of Allah 
< over that, among them is the hadith of Abu Hurairah 4#} that can be 
found in Sahih Muslim, Musnad Ahmad, Sunan Abi Dawud that he 4%} said: 


Be wary of two things that can bring curse. 


6 Though this hadith is considered weak by the majority of scholars, past and present, those who held 
that it is suitable for proof have made evidence with it on this issue because the ring of the Prophet 


«#) contained the inscription “Muhammad Rasulullah”. [Editor] 
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They replied: What are those two things that can bring curse O Messenger of 
Allah? 


He <Æ» then replied: 
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He that defecates on peoples path or under their shade 


Another hadith is that of Muadh bin Jabal «£: that can be found with Abu 
Dawud, Ibn Majah, Al-Hakim and Ibn As-Sakan 44}, and that was held 
authentic by the last two, that the Messenger of Allah <$} said: 
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Be wary of three things that may bring curse: Defecating in watering places, 
footpath, and (peoples) shade. 


The hadith above is said to be defective because it is from the path of Abu Saʻid 
Al-Humayri from Muadh <}, the latter never heard from the former. 


There are some other narrations in the section but they are not free of negative 
comments. 


The Shariah has also forbidden that defecation is passed into holes; that 
is deduced from the hadith of Abdullah bin Sarjis €} who said that the 
Messenger of Allah <$} forbade that one should urinate into holes. Ahmad, 
An-Nasai, Abu Dawud, Al-Hakim, Al-Baihaqi; the narration is said to be 
defective because it is from the narration of Qatadah €&} from Abdullah bin 
Sarjis €2&}; Qatadah €%} never heard from Ibn Sarjis €a}. Ali bin Al-Madini 
was however of the opinion that Qatadah €} actually heard from Abdullah 
bin Sarjis €@}. Ibn Khuzaymah and Ibn As-Sakan are also of the opinion that 
the hadith is authentic. 


Among the hadith is what Ahmad and the Collectors of Sunan recorded from 
the hadith of Abdullah bin Al-Mughaftal €} from the Prophet «4> who 
said: 
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None of you should urinate where he takes baths then still performs his ablution 
there; verily most (satanic) whisperings come from that. 


Another hadith is that which is recorded by Muslim, Ahmad, An-Nasai and 
Ibn Majah back to Jabir (bin Abdillah) <4 that the Prophet 4% forbade that 
one should urinate into stagnant water. 


As for where the custom of the people has said is not suitable for passing 
excreta that will be due to the fact that the act will harm the people if done, this 
follows the principle that whatever can lead to what is not permissible is also 
not permissible. 


As for the forbiddance of facing the Qiblah or turning the back towards it when 
passing excreta, narrations have come over that, among them are those that can 
be found in the Sahihaynand other than them, on the authority of Ayyub €:&}, 
in this wording: 
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When you go to ease yourself, do not face the Qiblah or turn your back towards 
it but turn eastwards or westwards. 


Muslim recorded the like of the hadith, so also some other hadith collectors, 
on the authority of Abu Hurairahand Salman €}. [bn Majahand Ibn Hibban 
also recorded the like of the hadith on the authority of Abdullah bin Al-Harith 
bin Jazin <}; so also Abu Dawud on the authority of Abdullah bin Al- 
Mughaftfal €:@}; so also Ad-Darimiin his Musnad, on the authority of Sahl bin 
Hunaif €&}. 


With regards to this issue of facing or not facing the Qiblah when easing 
oneself, the scholars divide into about eight opinions which we have all brought 
in Sharh Al-Muntaqa. 


Those who do not subscribe to the forbiddance of facing the Qiblah when 
easing oneself do cite the hadith that has been recorded by all the Six Collectors 
on the authority of Abdullah bin Umar who said: I climbed the house of Hafsah 
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one day and saw the Prophet 4} easing himself facing Shaam (Greater Syria) 
and turning his back towards Al-Ka’bah. 


Those scholars have the opinion that this hadith has abrogated other narrations 
that forbid facing the Qiblah when easing oneself. 


Among other narrations they use as supportive evidences is the hadith of 
Jabir <: that can be found with Ahmad, Abu Dawud, At-Tirmidhi - who 
authenticated it, - [bn Majah, Al-Bazzar, Ibn Al-Jarud, Ibn Khuzaymah, Ibn 
Hibban, Al-Hakim and Al-Daraqutni, that he said the Prophet ¢#} forbade 
that one should urinate while facing the Qiblah, then I saw him a year before 
his death doing so while facing the Qiblah. At-Tirmidhi indeed reported from 
Al-Bukhari that the latter saw the narration as being authentic. Ibn As-Sakan 
also rated authentic; Al-Bazzar said it is hasan. 


It is not hidden that it is well stated in the Principles of the Jurisprudence that 
actions of the Prophet <4} cannot stand in opposition to the order he gave to 
the Ummah. Thus what occurred from him (as regard his facing the Qiblah 
while urinating) cannot be said to contradict the prohibition he made from 
facing the Qiblah or turning one’s back at it when urinating or defecating. 


If you were to say that the hadith of A'ishah 4Y that can be found with Ahmad 
and Ibn Majah wherein she said, It was mentioned to the Messenger of Allah 
<$) that some people hate that the Qiblah should be faced with their private 
parts. He said: They did that really? Turn my seat towards the Qiblah. 


I say: If the narration above were to be authentic, it would have been held to 
have abrogated the prohibition because the Prophet <% would have done that 
to make a law for the Ummah and to oppose those who abhorred facing the 
Qiblah with their private parts. But the hadith is not authentic; there is Khalid 
bin Abie As-Salt in its chain. [bn Hazm said this Khalid was an unknown 
person. Adh-Dhahabi said in Al-Mizan while discussing the biography of 
Khalid bin As-Salt: Verily this hadith is Munkar (very weak). 


Also those who have the opinion that what is forbidden as regard facing the 
Qiblah or turning ones back towards it has to do with easing oneself in an open 
area have made evidence from what Abu Dawud and Al-Hakim recorded from 
Marwan Al-Asfar, He said: I saw [bn Umar made his camel to rest in the Qiblah 
direction and urinated facing it, I said O Abu AbdurRahman (Ibn Umar), is 
that act not forbidden? He replied: Of course, it was but that has to do with 
an open area; whenever there is anything between you and the Qiblah which 
screens you then there is no problem. 


Al-Hafidh (Ibn Hajar Al-Asqalani) held the chain of the narration above to be 
hasan; that comment can be found in Fathu Al-Bari. 
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This report would have sufficed as a proof, had ([bn Umar) heard from the 
Prophet ¢#) what restricts the effect of the forbiddance that was earlier 
mentioned, but if what he «Y relied upon was his understanding from what 
the Prophet ¢#} did in the house of Hafsah, then such an understanding will 
not suffice as a proof. With that possibility therefore, the act of Ibn Umar 4%} 
will not suffice as a proof. 


As for cleaning with three [clean] pieces of stone, what establishes that is what 
has come in Sahih Muslim and some others on the authority of Salman {4%} 
that the Prophet <4} forbade using less than three pieces of stone for cleaning, 
he also forbade using animal dropping or bones for cleaning. 


It is also recorded by Ahmad, An-Nasai, Abu Dawud, Ibn Majah, and Al- 
Daraqutni - who said its chain of narration is hasan — on the authority of 
Aishah > that the Messenger of Allah 4#} said: 
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When any of you goes to ease himself, let him clean himself with three pieces of 
stone, verily those will suffice him. 


Abu Dawud also reported the like of the hadith so also An-Nasai on the 
authority of Abu Hurairah <a}. 


Ahmad, Abu Dawud, An-Nasai and Ibn Majah also recorded on the authority 
of Abu Hurairah 44» that the Prophet ¢#} used to command of three pieces 
of stone and would forbade from the use of cattle droppings and old bone. 


Ibn Khuzaymah, Ibn Hibban, Ad-Darimi, Abu Awanah - in his Sahih - so also 
Al-Shafi'i, recorded, on the authority of Abu Hurairah 4, in this wording: 


Let any of you clean himself with three pieces of stone. 


There are some other useful reports under the section other than those we have 
mentioned. 
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However, If one cannot get pieces of stone, then what is other than them can 
stand their place due to necessity so far those things do not fall within what 
their usage are prohibited, such as cattle droppings, dung and bone; it is neither 
permissible to use them nor are they sufficient. 


As for the legitimacy of saying the words of refuge when one intends the act, 
that can be got from what the Six Collectors of Hadith recorded on the authority 
of Anas(bin Malik) £} who said the Prophet €} was such that anytime he 
intended entering where he would ease himself would say (>: 


O Allah, I seek refuge in You from male and female demons. 


Said bin Mansuur €&8} also recorded in his Sunan, with the chain of narration 
meeting the requirements of Muslim, on the authority of Anas bin Malik €&} 
that the Prophet <4) used to say: 


In the Name of Allah, O Allah, I seek refuge in You from male and female 
demons. 


As for saying the word of praise and word of forgiveness after finishing the act, 
what establishes that is what is recorded by Ibn Majah with a good chain on the 
authority of Anas (bin Malik) <4 that whenever the Prophet <% came out 
of where he eased himself would say: 


Praise be to Allah Who has relieved me of harmful things. 


An-Nasaiand Ibn As-Sunnirecorded the like of the hadith on the authority of 
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Abu Dharr 44)» As-Suyuti {Æ indicated by abbreviation (in his book) that 
the hadith is authentic. 

Ahmad, Abu Dawud, At-Tirmidhi andIbn Majah recorded on the authority of 


Aishah <) who said the Prophet (#4) would say anytime he came out of the 
toilet that: 


Your mercy (O Lord)! 


Ibn Hibban rated the report authentic, so also Ibn Khuzaymah and Al-Hakim, 
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Chapter 1.5 Ablution 
Obligatory Acts of Ablution 
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It is imperative on everyone who has become responsible for worship to 
mention Allahs Name (whenever he wants to perform ablution), he should 
also rinse his mouth, then sniff water into nostrils, wash all his face, then his 
two hands up to the elbows, then wipe his head including the two ears; it is 
sufficient to wipe a part of the head, so also it is permissible to wipe the turban. 
Then he should wash his two legs to the level of the ankles. He is also allowed 
to wipe the leather socks. His ablution will not be regarded as being according 
to the Shari‘ah except with intention due to the legislation of Salah. 


Explanation: 


I say: As for the imperativeness of beginning the ablution with mention of 
Allah's Name, that can be derived from the hadith recorded on the authority of 
Abu Hurairah - may Allah be pleased with him - that the Prophet 4#% said: 


There is no Salah for he who does not have ablution, and there is no ablution for 
he who does not mention Allahs Name over his ablution. 


It is recorded by Ahmad, Abu Dawud, Ibn Majah, At-Tirmidhi in Al-Ilal, Al- 
Daraqutni Ibn As-Sakan, Al-Hakim and Al-Baihaqi; there is nobody in the 
chain of the hadith that could have rendered it inconsiderable. 


The hadith has other routes with Ad-Daraqutni and Al-Baihaqi; all on the 
authority of Abu Hurairah 4). 


Ahmad also recorded the like of the hadith so also Ibn Majah on the authority 
of Said bin Zaid €&) also on the authority of Abu Sa‘id (Al-Khudri 4%). 


Other collectors of hadith recorded the like of the hadith on the authority of 


Aishah, Sahl bin Said, Abu and Umm Sabirah, Aliyy and Anas €.%}. There is 
no doubt that all the routes of the hadith make it to rise to a level in which it can 
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be cited as a proof. In fact just the first hadith suffices because it is hasan. Then 
what if other Ahadith — that have come over the issue and that are expressing its 
meaning - are added to it. There is no need to prolong the matter over bringing 
the sources of all the Ahadith, what has been said over them are well-known. 


What the hadith clearly indicates is the prohibition of commencing ablution 
without mention of Allah’s Name; that gives a condition that if ablution is not 
carried out with it, it will be regarded as no work done; it is more than just an 
obligation. That is the least that can be benefitted from the hadith. 


As for saying the obligation is for someone who remembers to pronounce it 
alone, that is derived from a merger of all the Ahadith; and from this hadith: 
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Whoever performs ablution and mentions Allahs Name over it that will serve 
as a purification for all his body, but whoever performs it and does not mention 
Allahs Name over it, that will only serve as a purification for the parts of the 
utensil he uses for the ablution. 


The hadith above was recorded by Al-Daraqutni and Al-Baihaqi on the 
authority of Ibn Umar 2}; the chain of the hadith contains an abandoned 
person. 


They both recorded it also on the authority of Ibn Masud <4% with a chain 
containing a rejected person. So also on the authority of Abu Hurairah 423} 
but its chain contains two weak persons as well. 


Neither do all the Ahadith above good as proofs nor do they even contain the 
desired fact - there is no obligation of mention Allahs Name except upon the 
person that remembers. But other Ahadith indicate that fact, such as those that 


state that there is no blame upon what one forgets, as that is also indicated by 
the Book of Allah the Almighty and Most Sublime. 


Thus all the weak Ahadith come under this general ruling and the like of that 
may not be strictly binding. 


Conclusively, there is an ambiguity in saying that the obligation to mention 
Allah’s Name when commencing ablution is for someone who remembers to 
say it. 


As for the obligation of rinsing the mouth and sniffing water into the nostrils, 
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that can be derived from the fact that both the mouth and the nose are parts of 
the face whose washing is mentioned by the Noble Quran. 


The Prophet €} indeed explained what is contained in the Qur'an by his act 
of ablution that is transmitted to us — rinsing the mouth and sniffing water into 
the nostrils are part of what is transmitted to us. Thus that indicates that the 
face which is part of what has been commanded to be washed includes the act 
of rinsing the mouth and sniffing water into nostrils. 


Also there is a command over that as it has been recorded by Al-Daraqutni 
on the authority of Abu Hurairah <4 who said the Messenger of Allah 4%) 
commanded the rinsing of the mouth and sniffing of water into the nostrils. It 
has also been established in the Two Sahihs on the authority of Abu Hurairah 
<:> also that the Prophet ¢} said: 
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When any of you performs ablution, let him put water in his nose then he 
should sniff it out. 


It has also been established with the Collectors of the Sunan - among whom 
At-Tirmidhi, who authenticated it - a hadith on the authority of Laqit bin 
Sabirah <4% which comes in this wording: 


Be deep in sniffing water into your nostrils except if you are fasting: 


An-Nasai also recorded on the authority of Salamah bin Qays [that the 
Messenger of Allah >} told him]: 


Whenever you perform ablution, sniff out water. 
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The hadith was also recorded by At-Tirmidhi. 


In another version also on the authority of Laqit bin Sabirah 44%), that was 
earlier mentioned, the Messenger of Allah <4} said: 


Whenever you perform ablution, rinse your mouth. 


Abu Dawud recorded it with a sound chain of narration. At-Tirmidhi held the 
hadith of Laqit to be authentic so also Al-Nawawi ¢&» and other than them, 
and he that considered it having hidden defects (that can necessitate being 
regarded as weak) has not come with sufficient proof. 


Some of the scholars are of the opinion that it is obligatory to rinse the mouth 
and sniff water into the nostrils during ablution; among those are [Al-Imam] 
Ahmad, Ishaq (Ar-Rahaway), and among Ahlul-Bayt: Al-Qasim, Al-Hadiy, 
Al-Muayyad bi-llaah. That is also the opinion of Ibn Abi Layla, Hammad bin 
| Abi] Sulayman. 


A number of people of knowledge are of the opinion that sniffing in water is 
obligatory when performing ritual bath and ablution, as for rinsing the mouth, 
it is recommended in both; this is the position of Al-Nawawi as he said in 
Sharh Muslim from Abu Thawr, Abu Ubayd, Dawud Adh-Dhahiri, Ibn Al- 
Mundhir, Ahmad in a report from him 44}. 


Other than Al-Nawawi {Æ recorded the like of it from Abu Hanifah, Ath- 
Thawri and Zaid bin Ali, Malik, Al-Shafii, Al-Awzai, Al-Layth, Al-Hasan Al- 
Basri, Az-Zuhri, Rabiah, Yahya bin Said, Qatadah, Al-Hakam bin Utaybah, and 
Muhammad bin Jarir At-Tabari. 


Also from among Ahlul-Bayt: An-Nasir — that both the acts are not obligatory; 
they cited this proof for position: 


Ten things are from the (Sunan) practices of the Messengers. 
The hadith is authentic. 


Among what are stated as parts of the practices of the Messengers are rising the 
mouth and sniffing in water. 


Some other scholars rejected the above opinion by saying the wording of the 
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hadith above is not what was mentioned by the Messenger of Allah 4%} rather 
what was mentioned was: 


Ten things are from the natural instincts. 


Even if it is agreed that the wordings came that way, what is intended by 
‘practice’ is ‘way of life’ which includes what is obligatory not as it has come in 
the terminology of the People of the Fundamentals. 


This is also the response to the hadith of Ibn Abbas 4%} they have cited in 
support of their opinion: 


Rinsing the mouth and sniffing in water are Sunah. 
Al-Daraqutni recorded it but the chain is weak. 


As for the obligation of washing the face, there is no difference of opinion over 
this, in short; there is proof for that in the Book of Allah and the Sunnah of the 
Messenger of Allah <>. 


What is intended by ‘face’ is as understood generally by the people of the 
Shariah and Language. 


As for the obligation of washing the two hands, this is what has come in the 
Noble Qur'an and the Pure Sunnah also; there is no controversy over that as 
well. Where there is controversy is whether the elbows are inclusive in what 
should be washed or not. What however establishes that they should be washed 
is the hadith of Jabir found with Al-Daraqutni and Al-Baihaqi that the Prophet 
<>» made water to roll over his elbows (when performing ablution) then he 


{4 said: 


This ablution will not be accepted except with that. 


There is Al-Qasim bin Muhammad bin Abdullah bin Muhammad bin Aqil in 
the chain of the hadith, and he is weak. 


Also in Sahih Muslim, that Abu Hurairah <} washed his two hands until he 
reached the shoulders then he said: 


This is how I saw the Messenger of Allah <$} perform ablution. 
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In a version found with Al-Daraqutni, Uthman 4#% washed his face and the 
two hands until he washed the upper parts of his shoulders. 


Al-Bazzar and At-Tabarani recorded on the authority of Thalabah bin Ubbad 
<4) from his father, who reported from the Messenger of Allah <} that 
he ¢#) washed his forearms until the water got over his elbows. This thus 
explains what is in the Quran, which therefore indicates that ‘ the elbows’ are 
inclusive in the washing mentioned of the hand. 


As for the obligation of wiping the head, generally speaking, there is no 
controversy over that; where lies controversy is whether the whole of the head 
is to be wiped or only a part of it. As for what has come in the Great Book 
(the Quran), there is a controversy as to whether it indicates that all the head 
should be wiped or part of it. The authentic Sunnah has however come with 
the explanation. We have in the Sunnah what indicates the permissibility of 
wiping part of the head is some circumstances, as it has come in Sahih Muslim 
and other books of hadith on the authority of Al-Mughirah, that the Messenger 
of Allah €} once performed an ablution in which he wiped his forehead 
together with turban. 


Abu Dawud recorded on the authority of Anas that the Messenger of Allah 
{Æ put his hands under his turban then he wiped his forehead and he did not 
remove the turban. 


It is not hidden that Allah’s Words: 


Rub your heads (by passing wet hands over them during ablution). 


That the Words of Allah above do not indicate that all the head should be 
wiped, as it usually occurs in the usage of the verbs like this. 


For instance: It can be said I hit Zaid’s head, I hit his head, I beat Zaid, and I 
beat Zaid’s hand; all these constructions have the lexical meaning of the parts 
not the whole. The case of this Verse is as such. However, the controversy is not 
as to what is referred to as ‘head’ linguistically that it will be said that it is its 
actual self in whole, rather the controversy is as to the wiping occurring over it. 


Even if it is said that the whole of the head is what is referred to, the Prophet <> 
has explained its restriction by sometimes wiping the whole and sometimes 
wiping only a part, unlike the face which must be washed in all circumstance. 
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As for the hands and legs, their wiping and washing has been well established. 
If it is said that wiping here is not as you exemplified earlier on, I will reply by 
saying that none disputes among the People of language that the usage will 
be the same. For instance: It can be said ‘I wiped the cloth or ‘I wiped over 
the cloth;’ or ‘I wiped the wall’ or ‘I wiped over the wall’ to indicate a part of 
the cloth or the wall that has been wiped; rejecting this kind of meaning may 
portray arrogance. 


As for the issue of rubbing the two ears (with water) alongside the head, what 
has been established in various authentic reports is that the Messenger of {4 
rubbed them alongside the head. 


It has come authentically from him that he 44} says: 


The ears are part of the head. 
The hadith has come in various routes that lend support to one another. 


As for wiping over the turban or any other thing that can be wore on the head, 
that has been established from the Messenger of Allah <$ in the hadith of 
Amr bin Umayyah Ad-Damri €:8}, as recorded by Al-Bukhari and some other 
collectors of hadith. Also the hadith of Bilal <} as recorded by Muslim and 
some other collectors of hadith; also from the hadith of Al-Mughirah 4) 
with At-Tirmidhi which he rated authentic. But there is nothing as wiping the 
forelock in his hadith; rather the wording is as follows: 


He wiped over the two leather socks and the turban. 


There are other reports under the section such as the one from Salman (Al- 
Farisi) € with Ahmad, also the one on the authority of Thawban <: with 
Abu Dawud and Ahmad. 


In summary, it has been established that the head can be wiped alone so also 
the turban alone, and both of them together; each act is correct and authentic. 


It has come in the hadith of Thawban <») what indicates the permissibility 
of wiping over the turban when there is reason for it; the hadith can be found 
with Ahmad and Abu Dawud; it reads that the Messenger of Allah <) sent 
a detachment. They encountered cold on their way, they then got back to the 
Prophet 4% and complained to him of what they encountered of cold, he 
{Æ} then commanded them to wipe over the turbans and the leather socks. 
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However there is Rashid bin Sad in the chain of the hadith mentioned above; 
Al-Khalal said in his Ilal (a book on hidden defects in hadith): Ahmad said it 
is not appropriate that Rashid heard from Thawban because the latter had died 
long. 


As for the obligation of washing the legs and the ankles, that is indicated by 
what has been established from the Messenger of Allah <} in all the Ahadith 
that have come over his manner of performing ablution; all the reports indicate 
clearly that the legs are to be washed (up to the ankles). There is no report that 
says that he only wiped over them except a report that holds no water. 


The obligation of washing the legs can be corroborated by the statement of the 
Messenger of Allah €$ to those whom he saw wiping over their legs (on a 
journey they had together): 


Woe to the heels in the Fire. 
The hadith has come in the Sahihayn and others. 


What further corroborates the obligation of washing the legs is the command 
that came from him also 3) that the legs should be washed; as it has come on 
the authority of Jabir bin Abdullah €} as recorded by Al-Daraqutni. 


So also is this statement of Messenger of Allah <3}: 
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This ablution; Allah will not accept a Salah except with it. 


In the ablution wherein the Prophet (2) made the above statement, he washed 
his two legs. 


So also was the statement of Messenger of Allah {4} to the Bedouin: 
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Perform ablution as Allah has commanded you. 


After that the Prophet 4} mentioned to him the manner of performing 
ablution; and there was the action of washing the two legs in it. 


All these authentic Ahadith are well-known and they all indicate that reciting 
the Verse of Surah Maidah arjulakum as arjulikum is abrogated or that it is 
understood to mean proximity (of mentioning the two acts). 


The opinion above is the opinion of the majority of the scholars; Al-Imam Al- 
Nawawi said: “The opposite of this has not been established from anybody that 
can break the registered Consensus. 


Al-Hafidh {4% said in Pathul-Bari: “The opposite of that was not established 
from any of the Companions except Ali, [bn Abbas and Anas; but they later 
returned from that opinion. 


Said bin Mansuur Al-Hafidh €&} said in Fathul-Bari: “The opposite of that was 
not established from any of the Companions except Ali, Ibn Abbas and Anas; 
but they later returned from that opinion related from AbdurRahman bin Abi 
Layla who said: “The Companions of the Messenger of Allah >} unanimously 
agreed that the two heels (the two legs) should be washed: 


The Imamiyyah Sect said it is compulsory to wipe the two legs (not washing). 


Muhammad bin Jarir, Al-Hasan Al-Basri and Al-Jubbai said that one can 
choose between washing and wiping. 


Some people who subscribe to the Zhahiriyyah Enclave (the Literalists) say it is 
compulsory to merge washing and wiping. 


Those who say it is compulsory to wipe the legs cite no proof for their position 
except with their reliance on reciting the Verse of Surah Maidah with Kasrah 
vowel sound, (that is, arjulikum); this however does not indicate that wiping is 
specifically stated because the other manner of reciting the Verse is established 
without doubt. Also, the import of reciting the Verse as arujulikum is that one 
can make a choice between washing and wiping had the Messenger of Allah 
<>» not stipulated that only washing is permissible. 


As for the obligation of washing the ankles alongside the legs; the issue is like 
the issue of washing the elbows alongside the hands. It was not established from 
the Prophet <> that he washed the ankles alongside the legs as the washing 
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of the elbows alongside the hands was established from him. However, if we 
conclude that the obligation of washing the legs cannot be established except 
when the ankles are washed alongside it that will suffice from looking for other 
evidences. 


As for the fact that a person performing ablution can wipe his leather socks, 
that is indicated by what has come in various routes from the Messenger of 
Allah € in both his act and statement. 


Imam Ahmad 4} said: “There are forty hadith (over the issue): 
Also, other than Imam Ahmad said a similar thing. 


Ibn Abi Hatim 4#} said: ‘About forty-one men among the Companions 
reported it from the Messenger of Allah <3}. 


Ibn Abdil-Barr Ibn Abdil-Barr 4#} said: ‘Forty men (reported it)? said: ‘Forty 
men (reported it): 


Ibn Mandah Ibn Abdil-Barr 4#} said: ‘Forty men (reported it)? said: “Those 
who reported it from the Messenger of Allah 43 among the Companions 
were about eighty men. 


Ibn Al-Mundhir ¢48 related on the authority of [Abdullah] Ibn Al-Mubarak 
4 that the he said: “There is no controversy between the Companions over 
wiping the leather socks because all those who were said to have frowned at it 
were equally reported to have said it was established’ 


Imam Ahmad mentioned that Abu Hurairah’s 4 hadith that rejects wiping 


over the leather socks is a falsehood; so also is what was reported from Aishah 
and Ibn Abbas es. 


Some scholars of hadith have also bemoaned the report, and the opposite of 
that was equally reported from them. So also was what was reported from (Ali 
Ibn Abi Talib) that he said: “The Book predates [wiping over] the leather socks; 
there is a breakage in its chain. 


Muslim and An-Nasai recorded on the authority of Ali 4% that he said 
leather socks were been wiped over (by the Companions) after the death of the 
Messenger of Allah 4). 


Al-Imam Al-Mahdi 4#» related in Al-Bahr from Ali <:@,¥ that he spoke in 
favour of wiping over the leather socks. 


It has also been established in the Sahihayn on the authority of Jarir 4% that 
Ali 4#} once wiped over the leather socks. Jarir’s acceptance of Islam was after 
the revelation of the Verse in Surah Maidah because the Verse was revealed in 
the Battle of Al-Muraysi, 


Al-Mughirah €@) also reported wiping over the leather socks from the 
Prophet (2); that he did so in the Battle of Tabuuk and it is agreed upon that 
the Tabuuk came after the Battle of Al-Muraysi. 


Al-Bazzar mentioned that this hadith of Al- Mughirah (above) was reported by 
about sixty men. 


In summary therefore, that wiping over the leather socks is a legislated act (in 
Islam) is more apparent than there should be a lengthy talk over it. But because 
there is a long-time controversy over it such that there has been much debates 
wherein, people got busied with it to the extent that some People of Knowledge 
made the matter one of the cardinals of the Islamic Creed. 


The timing for wiping over the leather socks has been put at three days for a 
traveller and a day and night for a resident. 


As for the fact that ablution would have to be upon an intention before it can be 
regarded under the law (of Islam), that is indicated by this hadith: 


Actions are based upom intentions. 


The hadith is in the Sahihayn and others; it has come in various routes with 
different wordings. If what has been implied as the predicate is general for acts 
of worship, then it means that a legislated act cannot be accepted except with it 
(intention). But if the implied predicate is specific, then the closest thing it can 
mean is that the act is correct without it. That is what it should mean. 


Al-Haafidh Ibn Hajr (> said in Fath al-Bari: Scholars have agreed on the fact 

that intention is a condition for the validity of the goals; but they differ as to the 
means it (the goals), there the Hanafis go on a different view and say that the 
intention is not a condition for acceptance of ablution. 


The author of Al-Bahr attributes the view that intention is a must (in ablution) 
to Aliand other members of the Family of the Prophet <4); he also attributed 
the view to Al-Shafi} Malik, Al-Layth, Rabiah, Ahmad bin Hanbal aad Ishaq 
bin Rahawahy <8}. 
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Chapter 1.6 Recommended Acts of 
Ablution 
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Impurities include human defecation in the absolute sense, his urine except 
a breastfeeding boy, dog’s saliva, animal droppings, menstrual blood, flesh of 
swine; any other things beside those are not agreed upon - what can be said 
about them is that they are to be basically regarded as pure; nothing can make 
them to cease to be pure except an authentic factor not contradicted with what 
has an equal footing with or supersedes it. 


It is recommended that the washing is repeated three times except the head, the 
washing of the legs and the face be extended, the using Siwak should precede 
the start of ablution, the washing of the palms up to the wrists three times 
should be done before the other earlier mentioned limbs are washed. 


Explanation: 


As for the recommendation of using the Siwak, that can be deduced from the 
Ahadith that have variously come in both the statements and deeds of the 
Messenger of Allah <Æ}; there is no controversy about that. 


As for extending the washing of the legs and the face, it is by the virtue of the 
authentic reports that have come over it. 


As for washing the palms up to the wrists before starting the ablution, hadith 
of Aws bin Aws Ath-Thagafi <4» illustrates that; he said: I saw the Messenger 
of Allah > perform ablution and he took three handfuls of water to wash his 
palms. Ahmad recorded the hadith and also An-Nasai. 


It has been established in the Sahihayn on the authority of Uthman < that he 
poured water over his palms three times washing them. The like of the report 
has also been established on the authority of a number of Companions of the 
Messenger of Allah 4#}; they all reported it from the Messenger of Allah 4%). 


As for the recommendation of doing each of the washing three times, that is 
due to what has come authentically in some Ahadith that the Messenger of 
Allah <<) washed each of the limbs three times and he explained that what 
was obligatory is washing it one time. 


As for the impermissibility of washing the head three times, it is because the 
clear Ahadith that have come stating that the rest of the limbs should be washed 
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three times also stated that the head should be washed one time, and the hadith 
that has come with washing the head three times is not sufficient as a proof. 
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Chapter 1.7 Nullifiers of Ablution 


Py —____. 


Ablution will get nullified by whatever comes out of the two private parts (the 
anus, and the male or female private organ); whatever comes out of those two 
places such as definite dirt, or odour, nullifies ablution. So also by what may 
obligate performing a ritual bath, a sleep observed while reclining, eating camel 
meat, vomiting and what is similar, and the act of touching the penis. 


Explanation: 


As for the ablution getting nullified by whatever comes out of the two private 
parts, reports have indicated that. An example of that is the hadith reported on 
the authority of Abu Hurairah <: found in the Sahihayn and other books of 
hadith wherein he said the Messenger of Allah 4#) said: 


Allah will not grant the Salah of any of you when he is not clean until he 
performs ablution. 


Abu Hurairah €2} explained this hadith when a man asked to him: “What is 
it that causes one to be unclean?’ He <:>} replied: Fart or breaking the wind’ 


The meaning of the hadith is more encompassing than the way Abu Hurairah 
Abu Hurairah 44% explained this hadith when a man asked to him: “What is 
it that causes one to be unclean?’ He <4) replied: ‘Fart or breaking the wind’ 
Explained rather he placed what is lighter over what is heavier and there is 
no controversy as to that vitiating the ablution. Also, there is no controversy 
over the ablution being vitiated by what could obligate a ritual bath during 
copulation. 


As for the assertion that ablution can be nullified by a sleep observed while 
reclining, that is indicated by the Ahadith that have come over sleep vitiating 
the ablution, like this hadith: 
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Whoever sleeps should perform ablution (again). 


But the meaning of the hadith above is restricted by the fact that the intended 
sleep that can nullify ablution is the one observed reclining; that has been 
reported via various routes. The criticism over the authenticity of the hadith 
is washed down by the fact that it has come via various routes. It is in this 
vein that there could be a merger of several proofs (over the issue), and there 
are about eight views on the matter which I have discussed in my book Sharh 
Al-Muntaqa, wherein I mentioned different Ahadith over the issue with their 
sources after which I indicated what view is superior. 


As for the nullification of the ablution by eating the meat of camel, that is 
indicated by the statement of the Messenger of Allah <} when it was said 
to him (by one of the Companions): ‘Do I perform ablution after eating camel 
meat?’ He replied in the affirmative. The report can be found in the Sahih on 
the authority of Jabir bin Samurah €28;}. It is also reported from other than this 
route. 


Many of the scholars are of the opinion that camel meat does not nullify 
ablution, they cite the reports that purportedly abrogate the reports that say it 
nullifies ablution. Meanwhile it should be noted that none of those hadith (that 
purportedly abrogate the order of ablution) clearly mention meat of camel. So 
the order could not be regarded as being abrogated. 


Al-Imam Ahmad is of the opinion that camel meat nullifies ablution so also 
is Ishaq bin Rahawahy, Yahya bin Yahya, Ibn Al-Mundhir, Ibn Khuzaymah, 
and Al-Baihaqi. A similar opinion was reported of the People of Hadith and 
of a number of Companions of the Messenger of Allah 4%). Al-Nawawi ¢4): 
Al-Baihagi mentioned that it was reported from some of our comrades from 
Al-Shafi‘i - may £2) that he said: ‘If the hadith on camel meat is authentic, 
then that is my opinion’ Al-Baihaqi said: Two hadiths are authentic as regard 
it: Hadith of Jabir bin Samurah and hadith of (Al-Bara Ibn Hazib) <e}. 


As for the issue of vomit nullifying the ablution, that is indicated by the hadith 
that was reported from the Messenger of Allah {#2} that he vomited and he later 
performed ablution; it was reported by Ahmad and the Collectors of Sunan. 
At-Tirmidhi said: ‘It is the most preferred report in the section’ Ibn Mandah 
<2» authenticated it. That is undoubtedly sufficient as a proof. Some other 
Ahadith even lend support to it such as the hadith reported on the authority of 
Aishah £ from the Messenger of Allah <>} that he said: 
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Whoever is affected by vomit or nosebleed or throat discharge or pre-seminal 
fluid should turn away (from Salah) and perform ablution. 


There is Ismail bin Ayash in its chain; there is an ill-statement against him. 


Also on the matter, there are reports from a number of Companions of the 
Messenger of Allah €} which constitute a consensus which is sufficient as a 
proof. The members of the Family of the Prophet <4} are also of that opinion 
so also Abu Hanifah and his comrades. 


But Al-Shafri and his comrades, so also An-Nasir, As-Sadig and Al-Bagir are 
of the view that vomit cannot vitiate ablution. They interpreted the ablution 
mentioned in the Ahadith that indicate performing ablution after vomit as 
washing of the hands. But it is not hidden that what is clearly legislated takes 
precedence. And what is meant by the like of vomit is Al-Qals (throat discharge) 
and nosebleed. The controversy over stomach discharge is like that of vomit. 


Al-Khalil said: Al-Qals is whatever comes from the throat and fills the mouth 
or less than that; and that is not Al-Qay (vomit). 


The author of An-Nihayah (Ibn Al-Athir) wrote: ‘Al-Qals is whatever comes 
from the chest’ He then mentioned the like of what Al-Khalil said. 


As for Ar-Ruaf (nosebleed), the following eminent scholars are of the opinion 
that it vitiates the ablution: Abu Hanifah, Abu Yusuf, Muhammad, Al- 
Qasimiyyah Sect, Ahmad bin Hanbal and Ishaq. But they all put a condition 
that blood must flow. 


Ibn Abbas, An-Nasir, Malik, Al-Shafi‘i, also a report from Ibn Abi Awfa, and 
Abu Hurairah, Jabir bin Zaid, Ibn Al-Musayyib, Makhul and Rabiah; all those 
are of the opinion that nosebleed does not vitiate ablution. They answered the 
evidence of those who say vitiates ablution by pointing to the defect it contains, 
as well as its contradiction to the like of this hadith whereby the Prophet 44 
once cupped and observed Salah without performing ablution; he did not 
do more than washing the spots where he had been cupped. Al-Daraqutni 
reported the hadith; there is Salih bin Muqåâtil in its chain; he is weak. 


Their argument that the hadith of those who say it nullifies is defective can be 
answered by saying that the hadith could become stronger due to its various 
routes. As for the alleged contradiction, it could be said that the latter was 
not suitable as a proof, and that blood of nosebleed is unlike the blood from 
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cupping. It is therefore not far to say that its coming from the deep veins would 
have an effect of vitiating the ablution. 


As for the assertion that ablution gets vitiated because of touching the penis, 
the hadith of Busrah bint Safwan <è that the Prophet <2» said: 


Whoever touches his penis should not observe Salah until he performs ablution. 


The above was recorded by Ahmad, the Collectors of Sunan, Malik, Al-Shafti, 
Ibn Khuzaymah, Ibn Hibban, Al-Hakim, Ibn Al-Jarud; the hadith was rated 
authentic by Ahmad, At-Tirmidhi, Al-Daraqutni, Yahya bin Main, Al-Baihaqi, 
Al-Hazimi, Ibn Hibban, Ibn Khuzaymah, Al-Bukhari said: “Tt is the most 
authentic report on the topic’. 


There are several other Ahadith from a number of Companions of the 
Messenger of Allah <4} the like of: Jabir, Abu Hurairah, Umm Habibah, 
Abdullah ibn Amr, Zaid bin Khalid, Sa'd ibn Abi Waqqas, Aishah, Ibn Abbas, 
Ibn Umar, An-Numan bin Bashir, Anas, Ubay bin Kab, Muawiyah bin Haidah, 
Qabisah and Arwa bint Unays. 


Hadith of Busrah alone is clearer than hadith of Talq bin Ali, recorded by the 
Collectors of Sunan linked to the Messenger of Allah 4#) with the wordings: ‘Tf 
a man touches his penis, will he have to perform ablution?’ Then the Messenger 
of Allah <y said: 


It is but a part of your body. 


If that, what if several other Ahadith (on the topic) are added to Busrahss hadith 
as we have earlier indicated? 


Whoever tends towards the saying that hadith of Talq is clearer has not come 
with a sufficient proof. 


A number of Companions of the Messenger of Allah {> were of the opinion 
that whoever touches his penis will have his ablution vitiated, so also some of 
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the Followers, some other eminent scholars and leaders of the Ummah. [They 
all tend towards working with the hadith of Busrah because of the fact that she 
accepted Islam late]. Some other scholars have taken the other opinion. The 
truth however is that it vitiates the ablution. 


There has been another report that indicates that touching the private part 
vitiates ablution. This report discusses elaborately the ‘front and back private 
parts’ as they relate to vitiating ablution, it is recorded by Ibn Majah on the 
authority of Umm Habibah € who said: I heard the Messenger of Allah 


» say: 


ses 


Whoever touches his private part should perform ablution. 


Ahmad rendered the above report as being authentic, so also Abu Zurah; Ibn 
As-Sakan said: ‘I am not aware that it has any defect: 


Al-Daraqutni recorded on the authority of Aishah - on the authority of the 
Messenger of Allah ¢» that he said: 


Whenever any of you females touches her genital let her perform ablution for 
Salah. 


There is AbdurRahman bin Abdullah Al-Umari in the chain; there is an ill- 
statement about him. 


Ahmad, At-Tirmidhi and Al-Baihaqi recorded on the authority of Amr bin 
Shuayb from his father then from his grandfather ¢.8 then from the Prophet 
{4 who said: 
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Any man who touches his genital should perform ablution so also any woman 
who touches her genital. 


There is Bagiyyah Ibn Al-Walid (a mudallis) in the chain; however he was 
explicit in saying he heard the narration. 
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Chapter 1.8 Ghusl 
Ritual Bath 


— e 


It is mandatory to perform the ghusl when sperm comes out due to sexual 
enjoyment, even if that has arisen from ordinary thought. So also when the 
two circumcised parts meet, so also after a woman completes her menstrual 
period or post-natal period, so also when ones dreams and sees seminal stains 
(on waking up), so also is washing the dead and when a person accepts Islam. 


Explanation: 


As for the obligation of performing ghusl because of sperm that comes out of 
one due to sexual enjoyment, several authentic reports indicate that such as the 
hadith below reported by An Nasai: 


Bath taking becomes compulsory when seminal fluid comes out of one. 


So also is this hadith by At-Tirmidhi: 
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There is bath as a result of (ejaculation of) semen. 


The name Janaba applies to everything that falls within that category; Allah has 
indeed said: 
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...if you are in a state of Janaba (i.e. had a sexual discharge), purify yourself 
(bathe your whole body)... [Al-Maidah: 6] 


I know of no controversy over the fact that a mere expulsion of semen from the 


body could be called Janaba. 


The popular controversy among the Companions and those after them had 
only been with respect to whether or not it is obligatory to perform ghusl 
when the male and female circumcised parts meet without ejaculation. What is 
correct is the first statement that it is compulsory to perform ghusl even if there 
is no ejaculation of semen, that is due to the hadith recorded by Al-Bukhari 
and Muslim on the authority of Abu Hurairah <4 that goes thus: 


When he sits between her four parts then enters into her, the ghusl has become 
imperative. 


Muslim, Ahmad and At-Tirmidhi recorded a similar report on the authority of 
A'ishah €@}; At-Tirmidhi said the report is authentic. 


The two hadith - and all other reports upon their meaning - have abrogated 
what was the earlier practice, that ghusl was only imperative when there was 
an ejaculation. The hadith of Ubayy bin Kab <4% indicates that; he said: 
the verdict they relied upon ‘birth is compulsory only when there is seminal 
discharge’ was a concession; the Messenger of Allah 4} granted it in the early 
period of Islam then he commanded us to perform ghusl after that. 


Muslim also recorded on the authority of Aishah ¢} that a man asked the 
Messenger of Allah <} about another man who had a sexual intercourse with 
his wife and he did not ejaculate - Aishah was sitting all through; then the 
Messenger of Allah <$} said: 
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I and this (referring to Aishah) used to do that and we would later perform 
ghusl. 


As for the obligation of ghusl after the menstrual period, there is no difference 
of opinion over that; that is what the Quran and various reports from the 
Messenger of Allah +} point to. There is also a consensus over the obligation 
of ghusl with regard to post-natal blood, so also there is a consensus with 
regard to dreams except what has been reported of An-Nakhai. However, the 
ghusl will be obligatory in case of dreams when there is seminal stains, as it has 
come in the hadith recorded on the authority of Aishah €} wherein she said 
that the Messenger of Allah was asked in respect of a man who saw a seminal 
stain (upon waking up from sleep) but could not remember whether he had a 
wet dream or not. The Prophet <4) replied: ‘the man had to perform ghusl. 
So also about a man who discovered that he had a wet dream but could not 
see a seminal stain, the Prophet ¢}> said: he needs not to perform ghusl. It is 
recorded by Ahmad, Abu Dawud, At-Tirmidhi, and Ibn Majah. The men in the 
chain are men of authentic report except Abdullah bin Umar Al-Umari whom 
there was a minor comment against. 


Ahmad and An-Nasai recorded the like of the hadith on the authority of 
Khawlah bint Hakim €@}. Al-Bukhari and Muslim among other collectors of 
hadith recorded another hadith on the authority of Umm Salamah €) that 
Umm Sulaym <» said: O Messenger of Allah <>, verily Allah is not shy 
from the truth; will a woman perform ghusl when she has a wet dream? He 
replied in the affirmative and added: 


Yes if she sees seminal fluid. 


All these reports reject the claim that before a wet dream can be regarded as 
necessitating ghusl, the person must have a sexual enjoyment and must be 
certain of that. 


As for the obligation of ghusl at death, what this means is that it is obligatory on 
the living to perform ghusl for the dead. Otherwise, there is no responsibility 
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connected to the body of a dead person after his death. Rather what it implies 
is that it is obligatory upon the living as regard a dead person. 


Al-Mahdi brought in his Al-Bahr, so also Al-Nawawi, the consensus that it is 
obligatory to wash a dead person. Some later scholars [such as Al-Jalal] argued 
this opinion, but argument was very weak. 


We shall discuss washing the dead in details; the manner of doing so, and its 
intricacies, Insha Allah. 


As for the obligation of performing ghusl upon embracing Islam, that is 
taking from the hadith recorded by Ahmad, Tirmidhi, Nasai, Abu Dawud, Ibn 
Hibban, and Ibn Khuzaymah on the authority of Qays bin ‘Aasim ¢&» that 
when he embraced Islam the Messenger of Allah <% commanded him to 
perform a bath with water and sidr (lotus leaves). Ibn As-Sakan saw the hadith 
as authentic. 


Ahmad, Abdul Razzaq, Al-Baihaqi, Ibn Khuzaymah, and Ibn Hibban also 
recorded on the authority of Abu Hurairah <4} that Thumamah 4} accepted 
Islam then the Prophet <4} said: 


Go with him to the wall of so-and-so clan, and then command him to take a 
bath. 


The basis of the hadith can be found in the Sahihayn though they do not 
contain the command that he should take a bath, what is there is that he took a 
bath (on his own volition). 


Ahmad bin Hanbal and his followers are of the opinion that it is obligatory to 
perform a bath upon embracing Islam. This is the view of Al-Hadiyy and his 
followers too. 


Al-Shafri «> was of the opinion that such a bath is not obligatory. That is 
equally the opinion of Al-Mansuur bi-Llah. 


The first opinion is however the truth. That view can be aided with what 
occurred from him €} as to his command to Waathilah bin Al-Asqa €:&} 
that he should perform a bath; so also his command €% to Qatadah Ar- 
Ruhaawiyy <4} as was recorded by At-Tabarani. So also was his command 
<Æ) to Ugayl bin Abi Talib <4}, as was recorded by Al-Hakim in Taarikh 
Naysabuur. But there is a little problem with the chain. 


Book of Purification YB OS 


aiwa Jl ob 
Chapter 1.9 Ghusl and its Essentials 
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The Obligatory Ghusl is performed by pouring water over the whole body, or 
dipping oneself in water; it is necessary in both cases for one to rinse his mouth 
and sniff water into his nostrils. So also it includes the act of rubbing with 
water whatever is possible of the body. This bath will not be valid except it is 
accompanied with an intention in order to take care of whatever might have 
necessitated the birth. It is recommended that parts that are washed during 
ablution are first washed except the two legs. It is also recommended that the 
right limbs are first washed. 


Explanation: 


Ghusl is lexically and legally what has been mentioned (in the foregoing). There 
is a difference of opinion as to whether or not rubbing the body falls within 
what is called a ghusl. But it is not hidden that the mere act of wetting the 
cloth or the body without rubbing is not called washing as understood in the 
Arabic usage, and as indicated by what was earlier said as regard the urine of a 
breastfeeding boy whereby the Prophet <) only followed the spot with water; 
he never washed it. The hadith is in Sahih Muslim and other books of hadith. 


As for the acts of rinsing the mouth and sniffing water into the nostrils; the 
two acts have been established as being part of ghusl as indicated in the act 
of the Messenger of Allah <$). The obligation of the acts has been from the 
perspective of what we earlier said as regard ablution. 


As for the assertion that a bath will not be valid except with an intention; this is 
also in the perspective of what we earlier said regarding ablution. 


As for the recommendation of washing first the parts that are washed during 
ablution except the two legs, it has come authentically in the Two Sahih and 
some others that the Prophet <4) was such that anytime he performed ghusl 
from Janaba, he would start with his two hands, then would use his right 
hand to pour water over his left, then would wash his private part, then would 
perform the like of his ablution for Salah, then would pour water over the rest 
of his body, and then would wash his two legs. This is what is contained in the 


hadith reported by A'ishah a}. 


There is also in the Sahihayn and some others on the authority of Maymunah 
<<} this wording: The Prophet ¢#} poured water over his two hands and 
washed them two or three times, then used his right hand to pour water over 
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his left, then washed his private part. After which he rubbed his hands over the 
floor, then rinsed his mouth and sniffed water into his nostrils, then washed his 
face and two hands, then washed his head three times after which he poured 
water over his body. Then he left the spot he was and washed his two legs. 


It was also established from him ¢#» that he would not perform ablution after 
performing ghusl, as was recorded by Ahmad and the Collectors of Sunan. 
At-Tirmidhi said: “The hadith is hasan sahih? Al-Baihaqi also recorded it with 
good chains. 


Ibn Abi Shaybah 4#} recorded on the authority of Ibn Umar 4%}, linking it 
to the Prophet <>, and at a time not linking it to him 4%}; that he said when 
he was asked as regard performing ablution after ghusl: 


And which ablution will be more encompassing than a bath? 


It was also reported from Hudhayfah <$) that he said: Is it not sufficient for 
any of you that he should take a bath from his head down to his legs than 
performing ablution? 


A report similar to that was reported from a number of Companions of the 
Messenger of Allah «4#», also from a number of those who came after them 
such that Abu Bakr bin Al-Arabiyy said: ‘Scholars have no disagreement over 
the fact that ablution is inclusive in the ghusl, and that the intention one had 
for purification from Janaba supersedes the intention one had for purification 
from filth. 


Ibn Battal < claimed there is a consensus over this issue, however, it can be 
refuted by the fact that a number of scholars had the opinion that ghusl does not 
suffice for ablution; those include Abu Thawr and Dawud (the literalist); it was 
also the opinion of the majority of the members of the Prophet’s Household. 


As for the assertion that it is not obligatory to wash parts that are washed during 
ablution first, this is because the ghusl is justified without washing them first; it 
can even be achieved by only pouring water over the whole body. 


As for starting with the right limbs, that is due to what has authentically come 
from the Messenger of Allah <} in his statement and act, generally and 
specifically. 


Among the general proofs is what has come in the Sahih that he used to marvel 
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at starting with the right in his manners of putting on footwear, combing the 
hair, purification and in all his other affairs. 


Among the specific proofs is what has been established in the Sahihayn 
and other books of hadith that he began with the right half-part of his head 
then his left when he was performing ghusl. What gives weight to that has 
been established in his statement as well. There is no disagreement over the 
recommendation of starting from the right. 
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Chapter 110 When Ghusl is 
Recommended 
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Ghusl is legislated for Jumu‘ah Prayer, the Two Eids, whoever washes a dead 
person, upon assumption of Ihram (for hajj) and when entering Makkah. 


Explanation: 


As for its legality for Jumu‘ah Prayer, this hadith illustrates that: 


The hadith is in Sahihayn and others; on the authority of Ibn Umar 44}. The 
scholars of the Ummah have accepted the hadith (as expressing the truth). 
About three hundred persons narrated it from Nafi (who narrated it from Ibn 
Umar). There were other Companions of the Messenger of Allah <4% who 
reported it beside Ibn Umar €&} about twenty-four of them. A number of 
scholars were of the opinion that it is obligatory to perform a bath for Jumu‘ah 
Prayer. 


Al-Nawawi £ said: “The obligation of the bath was reported from a group of 
the Salaf; as was reported from a number of Companions of the Messenger of 
Allah <$»: That was also the opinion of the literalists. Ibn Al-Mundhir €&} 
recorded that from Abu Hurairah €}, Ammar and Malik. Al-Khattabi <4) 
reported that view from Al-Hasan Al-Basri €}. Ibn Hazm {Æ} said a group 
of Companions of the Messenger of Allah <) and those who came after them 
were of that opinion. 


However the majority of the scholars are of the view that the bath is 
recommended; they cite as a proof the hadith reported on the authority of Abu 
Hurairah, as found with Muslim (in his Sahih): 
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Whoever performs ablution and does it well then goes to Jamu ah and listens 
by remaining silent, he will be forgiven (the sins) between that Jumuah and 
another with three additional days. 


So also is the hadith of Samurah ¢} that the Prophet 4%» said: 


Whoever performs ablution for Jumuah that is fine and good but whoever 
performs a bath is better. 


The hadith above was recorded by Ahmad, Abu Dawud, An-Nasai, and At- 
Tirmidhi. The hadith contains the well-known problem of chain connection; 
that is the fact that Al-Hasan did not hear from Samurah 44%». 


There are other Ahadith expressing a similar meaning (of the non-obligation of 
performing bath for Jumu‘ah Prayer). The scholars say such Ahadith remove the 
command from having the effect of an obligation to that of recommendation; 
that however is when what they mention can actually remove the command of 
obligation. 


Such a statement cannot remove the command of obligation in a statement of 


the Prophet <» like this: 


z Bo a3 re f 3 É {- g 

r For w lo r 7 ð o7 

Ad h lagi abl dare § 3 wing Ol die E LE 5 
MOE eA Ee 


It is imperative on every Muslim to take a bath once every seven days; a day he 


will wash his head and body. 


The hadith is Sahihayn and other books of hadith and was recorded on the 
authority of Abu Hurairah 4%). 
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I have exhausted talks on the ruling on taking bath for Jumu‘ah in Sharhul- 
Muntaqaa; you can read further in it. 


It is not hidden that specifying bath to the coming of Jumu‘ah indicates that it 
is for prayer not the day. 


As for the legality of taking bath for the Two Eid, it has been reported from his 
action in the hadith of Al-Faakih bin Sad <4} that the Prophet <) used to 
take bath every Jumu‘ah, Day of Fitr and Day of Slaughter. Ahmad recorded 
the hadith so also [bn Majah, Al-Bazzar, and Al- oe Ibn Majah recorded 
a similar report on the authority of Ibn Abbas ¢@}. Al-Bazzar recorded it on 
the authority of Abu Rafi; there is weakness in all their chains but they give 
power to one another; reports from the Companions also give strong backing 
to the act. 


As for the legality of taking bath when one washes the dead, that is derived from 
what Ahmad recorded so also the Collectors of the Sunan on the authority of 
Abu Hurairah €&} from the Messenger of Allah 4#», that the he said: 


Whoever washes a dead person should perform a bath and whoever carries him 
should perform ablution. 


This hadith has been reported from various paths. It was found faulty due to 
non-linkage to the Prophet ¢#+}, but the Companions, and that there is one 
Salih Mawlah At-Tawamah in its chain. However Tirmidhi saw the hadith as 
being sound and Ibn Al-Qattan authenticated it, so also Ibn Hazm 4#}. The 
hadith was also reported via other routes apart from Saalihs. Ibn Hajar 44) 
said because of its various routes, the least that can be said about it is that it is 
sound, and that An-Nawawis € criticism of At-Tirmidhi for authenticating 
it is uncalled for. Adh-Dhahabi €&} said: “The hadith is stronger than a 
number of other Ahadith the jurists often cite as proofs’? Al-Maawardi €&) 
also mentioned that an expert of hadith got about one hundred and wy 
routes for the hadith. The like of the hadith was reported from Ali 44%} as 
found with Ahmad, Abu Dawud, An-Nasai, Ibn Abi Shahybah, Abu Yala, Al- 

Bazzar and Al-Baihaqi; so also on the authority of Hudhayfah as found with 
Al-Baihaqi. Ibn Abi Hatim and Al-Daraqutni said the hadith is not authentic. 


The hadith was also reported from ‘A’iishah «Y that the Prophet £4} used to 
do so, as found with Ahmad and Abu Dawud. 
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Ali was of the opinion that the bath is compulsory, so also Abu Hurairah € 25), 
the Imamiyyah, and an opinion reported from An-Nasir. 


Majority of the scholars are of the opinion that the bath is only recommended. 
They said the order contained in the hadith is mitigated by the following 
Ahadith: 


...indeed your dead one dies pure, it is sufficient that you wash your hands... 
The hadith was recorded by Al-Baihaqi; Ibn Hajar said the hadith is sound. 


Another report that removes the obligation of taking a bath after washing a 
dead Muslim is this: “We used to wash our dead ones, there were some of us 
who would take bath and some of us would not’ The hadith was recorded by 
Al-Khatib on the authority of Ibn Umar <}. Ibn Hajar also said its chain is 
authentic. 


And the verdict that came from the Companions to Asma bint “‘Umays 4) 
the wife of Abu Bakr — when she washed him and said to them: ‘Indeed the day 
is severely cold; I am fasting, should I perform a bath?’ They replied that she 
should not. Malik € recorded the report in Al-Muwata. 


As for the legality of performing a bath on assuming Ihram, that is derived 
from the hadith of Zaid bin Thabit €: who said he saw the Prophet <3) 
remove his cloth to put on clothes for hajj rites and he performed a bath in the 
process. At-Tirmidhi, Al-Daraqutni, Al-Baihaqi and At-Tabarani recorded the 
hadith. At-Tirmidhi said it is sound. Al- Ugayli however said it is weak. Perhaps 
the latter saw it weak due to the presence of Abdullah bin Yaqub Al-Madani in 
the chain. [bn Al-Mulagin €&} said in Sharh Minhaaj: At-Tirmidhi said the 
hadith is sound perhaps he knew Abdullah bin Yaqub; that is, he knew he is 
better. 


Also in the section, on the authority of ‘Aishah €@} as found with Ahmad, and 
on authority of Asma 4) as found with Muslim (in his Sahih), (that the act of 
taking bath for Ihram is established). 


Majority of the scholars are of the view that taking bath for Ihram is 
recommended. An-Nasir said it is obligatory. Al-Hasan Al-Basri and Malik 
said the report may imply compulsion. 


As for the legality of taking bath when entering Makkah, it is derived from 
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what Muslim recorded on the authority of Ibn Umar 2} that he (Ibn Umar) 
would not enter Makkah except that he would sleep at Tuwa until morning then 
he would perform a bath and would enter Makkah in the afternoon. He used 
to mention that the Prophet <Æ} used to do the same. Al-Bukhari recorded 
a report with a similar meaning. Ibn Hajar said in Fath al-Bari that [bn Al- 
Mundhir said that taking bath when entering Makkah is a recommendable act 
as all the scholars opined. Scholars however say there is no expiation for not 
taking the bath. Meanwhile most of the scholars are of the view that ablution 
suffices the bath. 
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Chapter 111 Dry Ablution 


Tayammum 
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Tayammum is recommendable for whatever makes ablution necessary, so also 
whatever necessitates ghusl - for whoever cannot get water or fears that he will 
be harmed if he uses water. The parts to be rubbed are the face and the two 
palms; he will rub over them just once with one strike (on the earth surface), he 
will make an intention and mentioning the Name of Allah in the process. What 
vitiates the ablution vitiates it as well. 


Explanation: 


The ruling regarding Tayammum comes with excuse; thus it has the same 
ruling as ablution that is imperative for worships so far the person does have 
impurity due to seminal release. The ruling for ghusl due to Janaba that it 
suffices for prayers is the same for ablution. All recommendable acts that can 
go with performing ablution equally go with ghusl; thus with ghusl, one can 
observe a number of prayers. The validity of a bath is not limited to a Salah, so 
also it will neither be vitiated due to other acts after the Salah or nor with the 
passing of its time, as the best opinion. The difference of opinions as regard 
Tayammum is well-known. The Shari'ah proofs that have come over the legality 
of Tayammum - when there is no water — are authentic in the Book of Allah 
and the Sunnah of His Messenger 44%}. 


As for the issue of performing Tayammum due to an envisaged harm from 
using water, it is derived from what Abu Dawud, Ibn Majah, and Al-Daraqutni 
recorded on the authority of Jabir {£4}. He said that they went out on a journey, 
and then a man among them was hit by a rock and caused a serious injury to 
his head. The man later had a wet-dream upon which he asked his companions 
if they knew whether he could make use of sand for ablution in place of ghusl. 
They said he could not make use of sand so far he could use water. The man 
made use of water and that led to his death. When they got to the Messenger of 
Allah <> and was informed of the incident, the Messenger of Allah <4} said: 
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They killed him, may Allah cause their death (too). Why didn't they ask when 
they did not know? Indeed, the cure to ignorance is asking. It would have been 
sufficient for him if he had performed Tayammum and tied a piece of cloth over 
the spot of his injury then rubbed over them and washed the rest of his body. 


The report had only come from Az-Zubayr bin Khariq; he was not strong (in 
narrations). Ibn As-Sakan € had rated the report authentic. The report had 
also come via another route of Ibn Abbas 4%). 


The majority of the scholars are of the opinion that Pona is only legal 
when there is a reason for it. Al-Imam Ahmad bin Hanbal €4} was of the 
opinion that Tayammum cannot be performed due to fear from harm of using 
water; Al-Imam Al-Shafiʻi €} was also of that opinion — in a report from him. 
The following Verse throws weight behind the hadith: 
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...but if you are ill (or on a journey, or any of you comes from the Ghaait 
(toilet), or you have been in contact with women, and you find no water) , then 
perform Tayammum with clean earth... [Al-Maidah: 6] 


So also is the hadith that permit wiping over a bandage which was recorded on 
the authority of Ali €2. So also was the hadith of Amr Ibn Al-Aas €} when 
the Messenger of Allah <>» sent him to the Battle of Chains. It occurred that 
Amr had a wet-dream in a cold night which made him to perform Tayammum 
and led his people in Salah. When they arrived back in Madinah they mentioned 
what happened to the Messenger of Allah <> who thereafter said: “You led 
your people in prayers while you are in a state of sexual impurity?’ Then Amr 
mentioned this Statement of Allah: 


eae 6 y> —— 


Book of Purification 


...and do not kill yourselves (nor kill one another). Surely, Allah is Most 
Merciful to you.” [An-Nisa: 29]. 


Then Amr 2} said he performed Tayammum and prayed. 


Upon hearing that, the Messenger of Allah <% 
anything. 


» laughed and did not say 


The report was recorded by Ahmad, Al-Daraqutni, Ibn Hibban, and Al-Hakim; 
Al-Bukhari also recorded it as a muallaq [i-e. in a suspended form]. 


As for saying that the parts to be rubbed when performing Tayammum are the 
face and the two palms, that is derived from what authentic Ahadith have come 
with. Among such is the hadith of Ammar bin Yasir <) that the Prophet 
<<» commanded him to perform Tayammum by rubbing the face and the two 
palms. The hadith was reported by At-Tirmidhi and other collectors of hadith; 
and he authenticated it. 


Another hadith is the one that has come in the Sahihayn on the authority of 
Ammar Ibn Yasir) that the Prophet <4 said to him: 


A. 


It suffices you that you do this way. 


Then the Prophet €4¥} struck his two palms on earth surface then he blew 
(lightly) into them then rubbed them over his face and two palms. 


In the wording of Al-Daraqutni, the Messenger of Allah 4#} said: 
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[O Ammar,] it suffices you to strike the sand with your palms, then blow 
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(lightly) into them, and then rub them over your face and palms up to the 
wrists. 


Atta, Makhul, Al-Auzai, Ahmad, Ishaq, [bn Al-Mundhir and all the scholars 
of hadith <3} were of the opinion that Tayammum is rubbing the two palms 
from the two hands. 


That was the opinion expressed (by Al-Nawawi €}) in Sharh Muslim. 


The majority of the scholars were of the opinion that Tayammum extends to 
the elbows. Imam Az-Zuhri 4# even said the armpits must be rubbed. Al- 
Khattabi 4} said: None of the people of knowledge disputed the fact that 
Tayammum does not go beyond the elbows. 


The truth however is what the first group above has expressed because the 
proofs relied upon by the majority of the scholars (mentioned in the second 
an stand on no footing. Among such proofs is the hadith of Ibn Umar 
{4} as found with Al-Daraqutni, Al-Hakim and Al-Baihaqi; reported linked 
to the Messenger of Allah 4#», that he said: 


Tayammum is two strikes (on the earth), one for the face, and another one for 
the two hands up to the elbows. 


There is Ali bin Dhabyaan in the chain. Al-Daraqutni 4#} said: Yahya Al- 
Qattan <3} saw it as a statement of a Companion; that was also the opinion of 
Hushaym and other than him. Al-Haafidh Ibn Hajr (Ibn Hajar) €&} said it is 
weak, and that Al-Qattan, Ibn Main and some other scholars have rendered it 
weak also ¢2&). 


As for the word, ‘two hands, as it has come in some of the reports of Ammar 
<:>, what can be said regarding it is that the absolute reports will be understood 
from the restricting ones; those mention that it is the two palms (alone) that 


should be rubbed. 


What Az-Zuhri <Æ) relied on (in his opinion stated above) is what has come 
in a report of Ammar also €:&}, that the poe 4.» asked him to rub his 
hands up to the armpits. Al-Imam Al-Shafi £43} mentioned that the ruling 
had been abrogated. 


As for the assertion that Tayammum is one strike, that is because it has been 
well-established in the authentic Ahadith; the reports that oppose that are not 
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authentic. That is the opinion of the majority of the scholars, that Tayammum 
is one strike for the face and the palms. A number of scholars and jurists say 
it must be two strikes - one for the face and the other for the palms. Ibn Al- 
Musayyib and Ibn Sireen in their opinion said it must be three strikes — one for 
the face, one for the palms, and one for the forearms. 


As for the need to have an intention before performing Tayammum, and 
mentioning the Name of Allah, it is derived from what was earlier said about 
ablution because Tayammum comes in place of ablution. The proofs for 
intention cut across all deeds. 


As for the assertion what vitiates the ablution vitiates Tayammum, it is derived 
from what we said regarding the fact that Tayammum comes in place of 
ablution. Therefore, whoever establishes anything as being capable of vitiating 
Tayammum while he does not establish the same for ablution, such a claim will 
not be accepted except he comes up with proofs, and there is no proof that can 
substantiate such a claim. Therefore it becomes imperative that we say what 
vitiates ablution vitiates Tayammum. 


As for a situation when water is found before the period for the Prayer one 
has offered with Tayammum elapses, among the two men who observed their 
prayers with Tayammum and after which they found water, the Prophet 42+) 
told the man who did not repeat his prayer that his deed was in consonance 
with the Sunnah. The hadith is very popular. 


As for his statement ¢#} to the one that repeated his Prayer: “You will have 
double rewards, it was because the fellow repeated the act of worship thinking 
that it was imperative on him to do so, thus he would have another reward in 
addition to the first. The purport of the hadith is nothing but allotting rewards 
and removal of obligation. What gives weight to that was the statement of the 
Messenger of Allah <2}: “You acted in consonance with the Sunnah’ because 
acting in accordance with Sunnah has a lot of goodness and blessing. It also 
suggests that whatever was other than that was against the Sunnah as it was 
apparent in the hadith. 


As for the assertion that one of what may necessitate performing Tayammum is 
an excuse of inability to use water or fear of an injury it may cause, there is no 
doubt that this falls under what we said with regard to the issue of absence of 
water and fear of use of water. Thus whoever cannot use water is like a person 
who cannot find it, since the requirement is not that of what is available and not 
beneficial, but otherwise. 


Thus whoever can see water inside a deep well but is unable to reach it anyhow, 
such will be regarded as not being able to find water. The same applies to the 
fear one may have as regards treading the path to get water. So also is the case 
of someone who might cause impurity to a pool of water if he were to take 
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birth in it. So also is the person whom the only water available before him is for 
drinking (if he were to use it for ablution he might die of thirst), he is regarded 
as someone who cannot find water. 


As for what is said that elapsing of prayer time goes with the use of water and 
that meeting up with the prayer is considered an excuse for the necessity of 
Tayammum. Such a statement has no basis; rather it is obligatory that water 
is used. If observing the prayer after its time had elapsed is due to permissible 
reasons such as sleep, forgetfulness and what is similar, indeed Allah do not 
place any obligation of observing the prayer on him except at the time (he 
wakes or remembers), while he uses the form of purification that has been 
made obligatory on him primarily. 


But if observing the prayer after its time had elapsed is to no excuse, then he 
must perform ablution even if that will cause him not meet up with the time. 
He will be regarded as having committed a sin. 


As for what is said regarding the need to search for water for some specific 
distances before Tayammum could be performed, that has no basis at all. 
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Chapter 112 Menstruation 
Al-Hayd 


No good proof has come over its minimum and maximum level as it affects 
purification from it; whether the blood is much or little. Women on a particular 
manner of having their menstrual circle will always work with it while other 
women consider other factors. Also menstrual blood is different from other 
bloods, a woman will be regarded as being in her Period whenever she sees 
the menstrual blood. She will be regarded as a Mustahaadah (a woman who 
is having a constant flow of blood from her private region) whenever she 
sees any other blood (apart from the known menstrual blood), but she will 
be considered clean. Such a woman will only have to wash away the traces of 
the blood, and performs ablution for each Prayer. A woman in her menstrual 
period will neither observe Salah nor fast nor have sexual intercourse, until she 
takes a bath after becoming clean and she will thereafter repay her missed days 
of fasting. 


Explanation: 


The proofs that have come over the minimum days for Hayd are either reports 
that are only linked to the Companions of the Messenger of Allah ¢#}, which 
thus stand no ground to establish such a ruling, or those that are traceable to 
the Messenger of Allah 4#) but not authentic, which cannot be relied upon as 
well. Rather; what is considered is the period individual woman is accustomed 
to, for those who have their regular periods of menstruation, while others work 
with other factors associated with the menstrual blood. 


It has come authentically in a number of hadith wherein the Messenger of Allah 
<>} expressed that the known and stable period of a woman is considered. 


A hadith like that is the following: 


When the Period returns then leave off the Prayer, but when its calculated 
period goes wash off the blood from you and observe the Prayer. 
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Al-Bukhari recorded the hadith. It was also recorded by other than him on the 
authority of A'ishah <). Muslim and other Collectors of Hadith recorded 
the like of the hadith on the authority of Aishah €@}. Ahmad, Abu Dawud, 
and Ibn Majah also recorded on the authority of Ummu Salamah >} that 
she sought a religious verdict from the Prophet 4#) as regards a woman who 
experiences a continuous flow of blood; he £2} said: 
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She should observe the number of nights and days she used to have her Period in 
a month, and leave off Prayers for the period. 


The hadith is sufficient as a proof. So also is the hadith of Zaynab bint Jahsh <6) 
that the Prophet <<» said as regard a woman who used to have a continuous 
blood-flow (Istihaadah) that she should refrain from Prayers during the days of 
her menstrual period. The hadith was recorded by An-Nasai. There are several 
other hadith over the issue. 


As for returning to other factors relating to menstrual blood, what establishes 
that is the hadith of Fatimah bint Abi Hubaysh 4} who used to experience 
continuous flow of blood. The Prophet 4» said to her: 
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If it is a menstrual blood, it is a darkish known blood. If it is such, then refrain 
from Prayers. But if it is other kind of blood, perform ablution and pray; that is 
but a disease of the vein. 


The hadith was recorded by Abu Dawud and An-Nasai, it was also recorded 
and authenticated by Ibn Hibban and Al-Hakim, so also it was recorded by Al- 
Daraqutni, Al-Baihaqi and Al-Hakim but with the addition: 
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...it is either a disease set into the body, or a kicking from Shaytan, or the result 
of broken vein. 


A Mustahaadah is a woman that has a continuous flow of blood. She should 
consider her normal period of menstruation; within those days she will observe 
her monthly Period, wherein the rulings pertaining to women menstrual blood 
will be applicable to her. However, in other days within the period of the flow of 
blood she will consider herself clean, thus the ruling pertaining to women out 
of menstrual period will apply to her. The import of the authentic narrations 
that have come over this issue is this. 


Moreover, if a Mustahaadah is a woman who does not have a regular period of 
menstruation, like a lady who just begins menstruation or a woman who lost 
her count, she will have to examine the blood. The menstrual blood is known to 
be darkish as the Messenger of Allah <3} had said, so whenever she sees that 
type of blood, she will regard herself as being in her menstrual period for the 
span of the time she observes it, and when she sees the blood other than that, 
she will consider herself clean. 


There have been several talks, studies and specification over this issue, however, 
the issue is simpler than it has been approached in some of those lengthy 
discussions. 


As for the assertion that a woman that sees a continuous flow of blood should 
wash away the trace of blood, the proof for that is the statement of the Messenger 
of Allah <3) in the hadith that authentically reported from Aishah €@} in the 
Sahih: 


...wash off the blood from you and begin to observe Prayer... 
There is another report that has the same meaning as that of the hadith above. 


As for the assertion that a woman in a state of continuous flow of blood should 
perform ablution for each Prayer, that is what has come in an acceptable 
manner. Thus if she combines two Prayers such that she delays the first one till 
its later part and hastens the second to its earlier part such that she observes 
both with one ablution, that is permissible. 


There is no authentic report that makes it obligatory upon the woman to take 
birth for every Prayer or that she should take birth for two Prayers she intends 
to combine, so also the report that states that she takes birth every day. Rather; 
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what has come authentically is that it is obligatory upon her to perform ghusl 
having finished her normal period, or after the expiration of what might replace 
her normal period, if she is type that is just carrying out a probability test for 
other factors. This has come in the hadith recorded on the authority of Aishah 
<<) in the Sahihayn and some others in this version: 
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... when your (menstrual) period comes then refrain from Prayers and when it 
goes, perform ghusl and begin to pray... 


As for what has come in Sahih Muslim that Umm Habibah £> used to 
perform ghusl for each Prayer there is no proof in that. Because she only did 
that on her own volition, the Prophet <4% never commanded her to do so, 
rather what he <#> said to her was: 


What is apparent from the above report is that such woman would have to 
perform ghusl after she had refrained from Prayersfor the period her menstrual 
cycle used to hold her from Prayers. The bath is the compulsory bath she must 
take after her menstrual cycle; the fact that she would have to perform ghusl for 
each Prayer is not in the report. 


There have come some reports legislating that ghusl be performed for each 
Prayer, but the reports as numerous as they are, are not sufficient as proof. 
Besides the fact that they conflict with the ones that have been established in 
the Sahih, great difficulty is associated with performing such ghusl particularly 
for women that are known for their little intelligence and deficiency in religious 
practice. 


The Shari‘ah is merciful and simple: 
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...and [Allah] has not laid upon you in religion any hardship... [Al-Hajj: 78] 


So keep your duty to Allah and fear Him as much as you can... 
[At-Taghabun: 16]. 


As for the assertion that a woman in her menstrual cycle will neither observe 
Prayers nor fast, the proof for that is the authentic reports that have come over 
the issue such as: 


Is it not that when she menstruates she neither observe Prayers nor fasts? 


The hadith above is recorded in the Sahihayn and others on the authority of 
Abu Said £>. All the scholars agree as to its proof on the issue. 


As for the fact that a woman in her period will not have sexual intercourse 
(with her husband,) that is what Al-Quran indicates; Allah the Almighty said: 


They ask you concerning menstruation. Say: that is an Adha (a harmful thing 
for a husband to have a sexual intercourse with his wife while she is having her 
menses), therefore keep away from women during menses... [Al-Bagarah: 222]. 


The narrations that have come from the Prophet <% over this issue are 
numerous, and among which is: 
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...you can do every other thing (with her when she is in her menstrual period) 
except sexual intercourse. 


The report is recorded in the Sahih. Scholars generally agree over the prohibition 
of the act; there is no difference of opinion over it. So also is the prohibition of 
Prayers 


And fasting upon the woman in her Period, as it is in the prohibition of having 
sexual intercourse with her. All the acts are prohibited until she performs a 
bath after becoming clean as proofs have clearly stated. 


As for the fact that a woman in her Period will have to repay her missed days of 
fasting, the proof for that is the hadith of ‘Aishah €@} with this version: 


We were commanded to repay our missed days of fasting but not Prayers, as it 
has come in the Sahihayn and others. Ibn Al-Mundhir, Al-Nawawi, and some 
other scholars have reported the consensus of the scholars on that. 


Ibn Abdil-Barr reported from a group of Khawaarij that they used to make 
it obligatory on women to repay their missed days of Prayers during their 
menstrual cycle. The position of these ‘dogs of hell’ has no effect with regard to 
the Consensus of the Ummah. 


Book of Purification HB Os 
ll ob 


Chapter 1.13 Rulings on Post Partum 


Bleeding 
An-Nifas 
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Nifas (post-partum period) is for forty days at most. There is no limit to its 
minimum duration thus it is like the hayd. 


As for the assertion that the maximum time for Nifas is forty days, the proof for 
that is the hadith recorded on the authority of Umm Salamah < who said: 
During the era of the Prophet <4}, women used to observe their post partum 


period for forty days. 


Ahmad, At-Tirmidhi, Al-Daraqutni and Al-Hakim recorded the hadith. The 
hadith has several routes that strength one another. And the majority of the 
scholars have come to accept its import. 


There is another opinion which says that women in post-partum period sit 
for at most sixty days. Some gave the maximum days to be seventy days, some 
made it fifty days, while others say twenty days plus a few. The truth is however 
the first opinion (that says it is forty days). 


As for the assertion that there is no limit to its minimum period; no proof 
has come regarding that. The fact remains that so far the blood still comes; 
the woman will be regarded as being in her post-partum period. If the blood 
ceases before forty days, then she ceases from being affected by the rulings on 
women in post-partum period. But if the blood exceeds forty days, she will 
regard herself as a woman suffering from continuous flow of blood if she has 
passed her known normal period. 


As for the assertion that a woman in her post-partum period is like a woman 
in her menstrual cycle as regards the ruling of the impermissibility of having 
sexual intercourse, and abstinence from Prayers and fasting, there is no 
difference of opinions over that. 


So also, women in post-partum period will not make up the days of Prayers 
they missed. 


In a report recorded by Abu Dawud on the authority of Umm Salamah ¢&}, 
she said: ‘One the wives of the Prophet <% used to observe her post partum 
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period for forty (days and) nights, the Prophet <@} would not command her 
to make up her missed days of Prayers. 


The Consensus on the fact that women in their menstrual cycle will not repeat 
their missed days of Prayers had been earlier mentioned, so also it is over 
the issue of post partum period. It is possible that the Khawaarij will differ 
from this consensus as did on other. If they do so, their difference shall not be 
reckoned with. 
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Chapter 2.1 Times of Salah 


<P> 


The earlier time for Zhuhr Prayer is after the sun leaves the zenith; its later time 
is when the shadow (of an object) becomes the same as the object without the 
shade of the zenith. When the shadow becomes as just mentioned is the earlier 
time for Asr Prayer; the later time for Asr Prayer is so far the sun remains 
whitish and the sky is clear. The earlier time for Maghrib Prayer is when the 
sun sets and its later time is when the red twilight disappears, and the latter is 
the earlier time for Ishaa Prayer whose later time is middle of the night. The 
earlier time for Fajr Prayer is when the dawn appears and its later time is when 
the sun rises. Whoever sleeps off his Prayer or forgets it, its time is when he 
remembers it. Whoever has an excuse (for not meeting up with a Prayer time) 
but meets up a Rak‘at (a unit) from the Prayer before its time finally elapses 
has indeed met up the Prayer. Prayers at their appointed times are obligatory. 
Merging two Prayers due to an excuse is permissible. As for somebody who 
performs Tayammum and a person who reduces Prayer or falls short of proper 
purification due to an excuse, he will observe the Prayer without further delay. 
Times in which Prayers are disliked are as follow: After Fajr Prayer until the 
sun rises, so also is when the sun is at zenith and after Asr Prayer until the sun 
sets. 


Explanation: 


As for specifying the earlier and later times for Prayers, that has been established 
in authentic Ahadith from what Jibril taught the Prophet <$) as and what 
he ¢) taught the person who once asked him as regard it. There are other 
statements and actions of the Prophet <4» to that effect. 
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As for the assertion that the later time for Asr Prayer is so far the sun remains 
whitish and the sky is clean, it means that when the sun becomes yellowish, the 
time of Asr Prayer will elapse. The proof for that is what has come in the reports 
from the Prophet ¢» such as the hadith recorded on the authority of Ibn Amr 
who said: The Messenger of Allah <$) said: 
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The time for Zhuhr Prayer is so far the time for Asr Prayer has not set in. The 
time for Asr Prayer is so far the sun has not become yellowish. The time for 
Maghrib Prayer is so far the glow of the twilight has not fallen. The time for 

Ishaa Prayer is up to the middle of the night. The time for Fajr Prayer is so far 

the sun has not risen. 


The hadith was recorded by Muslim so also Ahmad, An-Nasai and Abu Dawud. 


What has come in the hadith as regards the latest time Asr and Isha Prayers 
could be observed is not conflicting with what has come in some other Ahadith 


(that the Messenger of Allah {4Y said: 
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Indeed the latest time for Asr Prayer is when the shadow of an object doubles its 
length and the latest time for Ishaa Prayer is when one-third of the night passes. 


The hadith above has an addition that does not conflict with the earlier hadith 
used as the basis, because the time when the sun becomes yellowish comes 
after the time the shadow doubles the length of an object; the sun still remains 
whitish and clean after the shadow doubles the length of an object. So also is 
the matter of middle of the night (as regards Ishaa Prayer), it includes non- 
conflicting addition found in the report of ‘one-third of the night’; a middle of 
the night if farther than its one-third. This explanation is on the premise that 
the version that contains the additions is more authentic than the first. 
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As for the assertion that the time of Prayer of anyone who sleeps off a Prayer or 
forgets it is when he remembers it; there are many authentic Ahadith indicating 
that. Such as the hadith recorded on the authority of Anas 4#} as found with 
Al-Bukhari and Muslim, and other than them. So also is the hadith recorded 
on the authority of Abu Hurairah €2) as found with Muslim and some others? 
This meaning has come in more than a perspective. 


As for the assertion that whoever meets a Rak‘at in a Prayer meets the Prayer, 
the proof for that is what has come in the authentic Ahadith such as the hadith 
recorded on the authority of Abu Hurairah <} that the Messenger of Allah 
<Æ} said: 
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Whoever meets a Rakat from Subh Prayer before the sun rises has met the Subh 
Prayer, and whoever meets a Rakat from Asr Prayer before the sun sets has met 
the Asr Prayer. 


The hadith was recorded in the Sahihayn and others. The like of the hadith is 
the one recorded on the authority of Aishah <} as found with Muslim and 
others. It has also been established in the hadith recorded on the authority of 
Abu Hurairah €&} as found in the Sahihayn and others with this version: 


Whoever meets a Rakat from a Prayer has indeed met the Prayer. 
This includes all the Prayers without any exemption. 


As for saying that observing a Prayer at its later time should be out of an excuse, 
this is because times for Prayers have been specified by the Lawgiver the 
Prophet +}, he has defined their earlier times as well as their later ones with 
observable signs. He made the span between the two periods of every Prayer 
its specified time; he made a Prayer observed outside these particular times 
as Prayers of the hypocrites, and the Prayers of the rulers - those who ‘kill 
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Prayers. An example of that is the statement of the Messenger of Allah 4%) on 
the authority of Anas £2} as found in the Sahih wherein he said: 
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That is the Prayer of the hypocrite; he sits watching the sun until it comes 
between the two horns of Shaytan, then he stands and pecks it four times; he 
remembers Allah not but a little. 


So also is the statement of the Messenger of Allah 4%} to Abu Dharr 44%}: 
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How will you be when you have rulers who ‘kill’ Prayers or delay Prayers from 
their time. 


Abu Dharr <4 said: What do you command me to do (in that situation)? 


4 


The Messenger of Allah 4% 


ASS 


replied: 


Pray at its time... 


So also are the Ahadith wherein the Messenger of Allah {%4} forbade 
observance of (optional) Prayers after Asr and Fajr Prayers. 


Thus what we mentioned is a proof that meeting a Rak‘at at a time outside 
the stipulated times - like at sun rise and sun set and when the Fajr appears 
— is specifically for those who have excuses (for not observing them at their 
actual times). An example of that is a person who becomes sick in a very severe 
manner and cannot observe the prayer until he is well, or could manage to 
meet a Rakat. So also is a woman in her Period who becomes clean and can 
meet a Rak‘at; or similar scenarios. 
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As for the obligation of timing, the proof for that is the authentic commands 
as regards the observance of Prayer at its time, so also its forbiddance at a time 
outside its stipulated times. 


As for merging between two Prayers, if it is done in form; that is, observing the 
first at its later time and the second at its earlier time, that is not merging in the 
real sense. This is so because every Prayer has its stipulated time. An example of 
that was the merging the Messenger of Allah <) did in Madinah without any 
reason of either rain nor journey as it has come in the Sahih and some others 
on the authority of Ibn Abbas 4). Clear expressions from the hadith have 
indicated that the merging was in form (not in essence). Rather the companion 
that reported the narration explained in a way that implied that the merging 
was not in essence but in form. 


We have discussed this issue clearer in a book of ours. However, the 
permissibility of merging two Prayers is actually for those who have excuses 
such as a traveller, a sick one, or merging due to rainfall, as it has come from 
authentic proofs. 


Scholars differ as to merging between two Prayers without any of these reasons, 
or without any reason at all; the truth however is the impermissibility of that. 


As for the assertion that a person who performed Tayammum and one who 
reduced Prayer is like someone who has an ailment which prevents him from 
completing the pillars of the Prayer. And that a person who falls short of ablution 
is like someone who has defects in some of his limbs which prevents him from 
washing those affected parts. These people will have to observe their Prayers 
without further delay. That is from the perspective that they fall within those 
who are commanded to observe Prayers as at when due, and the explanation of 
the earlier and later times of the Prayers have been given. There is no indication 
that they are excluded from these specifications, or that their Prayers will not 
be accepted except at their later times. 


He that says what is obligatory upon such people is that they should observe 
the Prayer at the later time has no standing ground, it is rather a baseless 
opinion; like when he says: Their Prayers are substitutions or the likes of such 
technicalities that hold no water in the least. 


As for the assertion that observance of prayers is frowned at after Fajr Prayer 
until sun rises, when sun reaches the zenith, and after the Asr Prayer until 
sun sets. That is due to what has been established in the Sahih from a number 
of the companions of the Messenger of Allah <} in a traceable report to 
Prophet <8 regarding the prohibition of observing Prayers after Fajr until 
sunrise, after Asr until sunset, and at zenith. There are also some other reports 
prohibiting observance of Prayers during the three periods: At sunrise, when 
the sun reaches zenith, and at sunset. 


“ay 


Book of Salah —— SMa! GLS 


OI Ob 


Chapter 2.2 Adhan 
Call to Prayer 


ee eB 


It is legislated that the inhabitants of every town have a caller to prayer who 
calls them to Prayer with the legitimate words for call-to-prayer when it is time 
for Prayer. It is legislated as well for whoever hears him call-to-prayer to repeat 
what he says. The Iqamah is also legislated to be said as it has come under the 
Shariah. 


Know that Adhan is part of the symbols of the Deen of Islam. Scholars differ as 
to whether it is obligatory or not; what is however apparent is that it is obligatory 
due to the command that had come from the Messenger of Allah €}} in more 
than a hadith. Therefore it becomes imperative for the inhabitants of a town 
to have a caller to prayer among them who will call them to prayer using the 
legitimate words of the Adhan to alert them on the times for Prayers, and so 
that they will be seen as holding to the symbols of the Deen. 


During and after the time of the Messenger of Allah <4), when the status of 
a city was unknown, whether its inhabitants were Muslims or not, they would 
be observed till the time of any Prayer. If the Muslim warriors heard a call-to- 
prayer, they would wage war against the inhabitants of that city. But if they did 
not hear any call-to-prayer, they would fight them as they would fight against 
the polytheists. 


Other people apart from the inhabitants of a town such as a traveller or someone 
who stay in a desolate place, he would have to make call-to-prayer for himself 
and then the Iqamah. If they are in a group, one of them will make the call and 
the Iqamah. 


The wordings of the Adhan have been established in a number of Ahadith. 
Some of the Ahadith possess some additions while others reductions; and the 
rule is that additions in the reports will be worked with so far they do not 
negate the essence of the reports. Thus whatever has come authentically in a 
manner of calling the Adhan that contains a specific action will be accepted; 
an example of that is repeating each sentence of the Adhan four times, so also 
repeating in low tones the statements of testimony (ashhadu an la ila-ha illa 
Allah, ashhadu anna Muhammadan Rasulullah). 


An additional report will not be discarded even if the basic proofs are stronger 
than it because no confliction will be regarded until strong like-hood of 
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preference is made, as it occurred to a lot of people of knowledge under this 
section and others as well. Rather; it is preferred that the reports are united if 


that is possible. 


There is a consensus over acceptance of additional report which does not 


conflict with what has been established in the fundamentals. 


Meanwhile, the proofs for saying the wordings of the Iqamah once are stronger 
than the proofs that say they can be said twice, but doing the latter is inclusive 
of the additional report that falls outside a dependable source. Therefore acting 
upon the proofs of saying the wordings of the Iqamah twice are singled out of 


this rule. 


As for the legality of repeating what the caller to prayer says, it has been 
established in the Sahih on the authority of Abu Sa‘id <4) that verily the 


Prophet <4} said: 
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When you hear the call-to-prayer, say the like of what the caller says. 


Also under the section, there is a like report from a number of the companions 
of the Messenger of Allah <4}. A more detailed one has come from the report 
of Umar bin Al-Khattab ¢&» who said the Messenger of Allah € said: 
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When the caller-to-prayer says Allah-u-akbar Allah-u-akbar (Allah is Great! 
Allah is Great!), and each of you says Allah-u-akbar Allah-u-akbar. And when 
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he (the caller) says Ashadu anl-laa Ilaha illa Allah (I testify that only Allah is 
worthy of worship), he says Ashadu an-laa Ilaha illa Allah. And when he (the 

caller) says Ashadu anna Muhammadan Rasulullah (I testify that Muhammad 

is indeed the Messenger of Allah), he says Ashadu anna Muhammadan 
Rasulullah. When he (the caller) says hayya alas-salah (It is time for Prayer), 
he says La hawla wa la quwwata illa bi-llah (there is no power nor strength 

except with Allah). And when he (the caller) says hayya alal-falaah (It is time 

for success), he says La hawla wa la quwwata illa bi-llah. When he (the caller) 
says Allah-u-akbar Allah-u-akbar, he says Allah-u-akbar Allah-u-akbar. And 
when he (the caller) says La Ilaha illa Allah (There is none worthy of worship 
except Allah), he says La Ilaha illa Allah from his heart he will be admittedto 

al-Jannah (Paradise). 


The hadith was recorded by Muslim and others. Al-Bukhari also recorded its 
like. 


Some scholars prefer merging saying hayya alas-Salah and hayya alal-falaah 
with La hawla wa la quwwata illa bi-llah; so as to combine between following 
the caller and saying La hawla wa la quwwata illa bi-llah. This view of merging 
the statements is a good one even though it is not binding. 
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Chapter 2.3 Conditions of Salah 


— 


It is obligatory upon the person who wants to observe Salah (Prayer) to clean 
his clothes, body, and place (of worship) from filth. He should also cover his 
nakedness. Also, he should not wrap himself up totally nor should he allow 
his wrapper to hang down, or his loin-cloth to hang down bellow his ankle. 
He should not also restrain (his clothes or hair from falling on ground when 
he prostrates). He should also neither observe Prayers in clothes made of silk 
nor clothes of fame or clothes usurped from another person. He must face the 
Kabah if he can see it before him or has the ruling of one who can see it. As for 
the person who cannot see the Kabah, he has to face its direction after making 
an effort over that. 


Explanation: 
As for the command to clean the clothes, the proof for that is the text of the 


Qur'an: 


And purify your garments! [Al-Muddaththir: 4] 


Another proof was the statement of the Messenger of Allah €23} to the fellow 
who asked him if he could observe his prayer in a cloth with which he copulated 
with his wife. The Prophet <> answered him in an affirmative but said: Except 
if you see something (that is, dirt), then you should wash it. 


Ahmad and Ibn Majah recorded the hadith; the men of the chain are trustworthy. 


The like of the hadith was recorded on the authority of Muaawiyah <4% who 
said: ‘I said to Umm Habibah: Did the Prophet < used to observe Prayer ina 
cloth with which he copulated?’ She 4} said: “Yes provided it did not contain 
any filth? Ahmad, Abu Dawud, An-Nasai and Ibn Majah recorded the hadith 
with a chain made of trustworthy men. 


Another hadith regarding these conditions of purification was the one 
recorded about the removal of the Prophets <% footwear (due to filth while 
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in prayer); a hadith recorded by Abu Dawud, Al-Hakim, Ibn Khuzaymah and 
Ibn Hibban. The hadith has various routes from a number of the companions 
of the Messenger of Allah {<#;}; routes that empower the hadith. Among such 
routes were the ones that were earlier mentioned that specifically discussed 
filths. 


As for the necessity of cleaning the body, this is because cleaning the body is 
logically more deserving and imperative to the cleaning the clothes, so also 
because of the available proofs that have come over its obligation. 


As for cleaning the place, the proof for that is what has been established from the 
Messenger of Allah 4#) regarding his command that buckets of water should 
be poured over the urine of the Bedouin (who urinated into his masjid 4%»), 
and similar proofs as such. The majority of the scholars were of the opinion 
that it is obligatory to clean the three that has been mentioned above. Some of 
them are even of the view that cleaning them is a condition for acceptance of 
Prayer. While some of them simply opined that it is meritorious to do that. The 
truth however is that it is obligatory, it is neither a condition for acceptance of 
Prayer nor only a meritorious act). Therefore whoever observed a Prayer while 
he knowingly puts on clothes upon it filth, such has indeed fallen short of what 
is expected of him; his Prayer is however valid. There are different proofs for 
this issue and a lot have been written over it. We are not going to delve into that 
here. 


As for the obligation of covering the nakedness, the proof for that was what 
occurred from the Prophet ¢) regarding his command to that effect in all 
circumstance. That has come in the hadith reported by Bahz bin Hakeem, from 
his father and then from his grandfather {#8} who said: I said: O Messenger of 
Allah, our nakedness; what should we do regarding it? 


The Messenger of Allah £3} replied: 


Guard your nakedness except from your wife or your slave girl (rightly possessed 
by you). 


I said: What if men are within one another, what should they do? 


He replied: 


ae (88 => 


Book of Salah — SLAI OLS 


If you can prevent everyone from seeing it do so. 


I said: “What if any of us is alone?’ The Prophet <$} replied: 


Allah the Almighty and Blessed is more deserving of your bashfulness. 


Ahmad, Abu Dawud, At-Tirmidhi, and Ibn Majah recorded the hadith. Al- 
Bukhari recorded it in a suspended form; At-Tirmidhi graded it as hasan while 
Al-Hakim graded it as sahih. 


Another proof was the statement of the Messenger of Allah {Æ} to Ali Ibn Abi 
Talib €:&}): 


Do not expose your thigh, and never should you look at the thigh of any living or 
dead person. 


Abu Dawud, Ibn Majah, Al-Hakim, and Al-Bazzar recorded the hadith. There 
is a problem with its chain but the hadith of Muhammad bin Jahsh €@&} 
empowers it. He (Muhammad) said: “Ihe Messenger of Allah <4% walked by 
eens »» while his (Mamar) thighs were exposed. The Messenger of Allah 
4% said to him: 
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O Mamar, cover your thighs. Indeed the two thighs are nakedness. 


Ahmad and Al-Bukhari recorded the hadith, the latter recorded it in a 
suspended form, and he recorded it in his book at-Tarikh. Al-Hakim too 
recorded it in his Al-Mustadrak. 


At-Tirmidhi, Ahmad and Al-Bukhari, in his sahih, recorded on the authority 
of Ibn Abbas €:& that the Messenger of Allah {#4 said: 


Indeed the thigh is nakedness. 


Malik recorded the like of the hadith above in his Al-Muwatta, so also Ahmad, 
Abu Dawud and At-Tirmidhi who graded it as hasan. Ibn Hibban too recorded 
it and he graded as sahih. Al-Bukhari recorded it in a suspended form. 


As for the knees, there is a report saying they should be covered too; and there 
is another report saying the opposite. 


As for a woman, there is a report saying: 


Allah will not grant the Prayer of a grown-up woman except she wears her 
cover-cloth. 


Ahmad, Abu Dawud, At-Tirmidhi, Ibn Majah, Ibn Khuzaymah and Al-Hakim 
recorded it. 


The hadith was also recorded back to the Messenger of Allah 4%} on the 
authority of Aishah and Abu Qatadah <}. 


Among other proofs indicating the obligation of covering the nakedness are 
the reports forbidding observing Prayer in a single cloth with no covering 
upon the shoulder of the person observing the Prayer. In some of the routes of 
the hadith, there is this statement: 
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Let him pass the tips of the cloth in opposite directions. 


In some, it says: 


If it is short, let him make it a loin-cloth. 
All the routes are found in the Sahih Al-Bukhari. 


As for the assertion: ‘He should not wrap himself up totally. That is indicated 
from the hadith of Abu Hurairah <% that the Prophet <$} forbade that one 
should wrap up oneself completely. The hadith can be found in the Sahihayn; 
there is a wording therein that one should not wrap oneself up in one’s loin- 
cloth when he observes Prayer except if he passes the tips of the cloth over his 
shoulder in opposite directions. 


The Jamaah’ recorded the like of the hadith; on the authority of Abu Sa‘id <4). 


Ishtimalu as-Sama: the act of wrapping one’s whole body with a cloth such that 
no side it goes up, nor is there any opening where he can remove the hands. 


As for his statement: ‘nor should he allow his wrapper to hang down: The proof 
for that is the hadith that prohibits allowing one’s wrapper to hang down in 
Prayer. The hadith can be found with Ahmad, Abu Dawud, At-Tirmidhi and 
Al-Hakim in his Al-Mustadrak; as was recorded on the authority of a number 
of the Companions of the Messenger of Allah <2. 


As-Sadl is when a man hangs down the only wrapper on him restraining its two 
ends from meeting before him; rather he wraps himself with the cloth, keeps 
his hands inside, bows and prostrates like that, (in which case his private region 
is exposed). 


7 Here, he referred to Al-Bukhari, Abu Dawud, An-Nasai, [bn Majah and Al-Imam Ahmad who 
recorded the hadith. The Jamaah is mostly used for Al-Bukhari, Muslim, Abu Dawud, At-Tirmidhi, 
An-Nasai and Ibn Majah, though some of the scholars include Musnad Al-Imam Ahmad, while 
others include Muwatta of Al-Imam Malik. [Editor] 
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As for his statement: ‘nor should he allow his loin-cloth to hang down bellow 
his ankle. The proof for that is the authentic Ahadith prohibiting allowing the 
loin-cloth to hang down. What is intended by this prohibition is allowing the 
loin-cloth to go down such that it passes the two ankles. 


As for his statement: ‘nor should he restrain (his cloth or hair from falling on 
ground when he prostrates), there is a proof prohibiting a man from restraining 
his cloth or hair from falling (on the ground when he prostrates). As for the 
former, it is like when a person gets hold of the tip of his cloth and then ties it 
around his loin, or what is similar. As for the latter, is when a person takes a 
part of the hair that exceeds others, then tucks or ties it with a thread to others, 
or a similar thing. 


As for his statement, ‘he should also not observe Prayers in clothes made of 
silk, the proofs for that are the various Ahadith that have come over the issue 
which all indicate the prohibition of taking pure silk. 


As for wearing cloth that has a mixture of silk materials, the positions of the 
schools-of-thought are well-known as regarding that. Some of the Ahadith 
indicate that what is prohibited is wearing pure silk not mixed fabric. An 
example of Ahadith indicating that is the hadith of Ibn Abbas {4Y as recorded 
by Ahmad and Abu Dawud wherein Ibn Abbas 4 said: The Messenger of 
Allah 4) only prohibited cloth made of pure silk? He said: ‘As for a fabric 
made of silk or a design therewith, we do not see anything against that. 


There are some Ahadith indicating that they are forbidden altogether as it has 
come regarding the oa dress of As-Siyara; the Prophet <4} became 
angry when he saw Ali ¢&) putting it on. He 44} said: 
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Verily, I have not been raised with it for you to put on; I was raised with it so 
that you make it coverings for women. 


The hadith can be found in Sahih, 


The cloth of As-Siyara; some said is a cloth mixed with silk, that is, it is not pure 
silk. Some said it is a sewn pure silk. There are other opinions. Meanwhile it 
occurred in one of the routes of the hadith what indicates that As-Siyara is not 
pure silk. 


Ibn Abi Shaybah, Ibn Majah and Ad-Duurugqi recorded the hadith in this 
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version: Ali <4 said: The Messenger of Allah 4% made a gift of a cloth of 
As-Siyara to me, weaved with silk either vertically or horizontally ... 


As for the prohibition from putting on cloth of fame, the proof for that is this 
hadith: 


Whoever puts on a cloth of fame in this life, Allah will wear him with cloth of 
disgrace on the Day of Resurrection. 


Ahmad recorded the hadith so also Abu Dawud and An-Nasai with a chain of 
trustworthy men; on the authority of Ibn Umar 4#). 


The threat indicates that putting such cloth is forbidden at all times; especially 
at the times of Prayers. 


As for clothes dyed with yellow and red colours, proofs that have come over 
their permissibility or otherwise are conflicting. That is the reason we did not 
mention it in the text. We have dealt with that issue in one special work. 


As for the forbiddance of putting on usurped clothes, that is because they are 
clothes owned by other people. Consensus has come over the fact that such 
clothes are forbidden. 


As for the obligation of facing the Kabah upon the person who can see it 
and those that fall within the ruling of those who can see it, the proof for that 
is because since the Ka'bah can be seen, that forms a reality that cannot be 
forsaken for a doubt. There are various Ahadith, that reach the level in which 
they are not to be doubted, that clearly state that it is obligatory to face the 
Kabah. In fact, that is the declaration of the Quran: 


So turn your face in the direction of Al-Masjid Al-Haram (at Makkah). [Al- 
Bagarah: 144]. 


The Muslims have come to agree over that point. It is one of binding and 
undisputable rulings of the Shari‘ah. As for the fact that it is obligatory upon 
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the person who cannot see the Kabah and whoever is under the ruling that 
they should face its direction, it is because that is what is easy for them to do, 
and that is what has come under their ability. Allah has not placed upon a soul 
what it cannot bear, as Allah has made that clear in His Glorious Book. 


Indeed the Messenger of Allah <Æ} has made what is between the east and 
west Qiblah, as it has come in the hadith reported by Abu Hurairah €:&} as 
recorded by At-Tirmidhi and Ibn Majah. The line of that hadith also came from 
the Rightly Guided Successors (Abu Bakr, Umar, Uthman and Ali; €4}). 


Prophet =} faced the direction of Kabah for his prayers when he left Makkah, 
and that was what he legislated for his nation. 
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Chapter 2.4 Manners of Observing 
Salah 


— 


A Prayer is not accepted according to the Shariah prescription except with 
intention. All the pillars of Prayer are obligatory except the sitting for the 
Middle Tashahhud and the sitting of rest. There is nothing obligatory in the 
words of remembrance in all the units of the Prayer except the statement of 
Allahu-Akbar (at the opening) and recitation of the Opening Surah (Surah 
Al-Fatihah) even if one were to pray behind the Imam; so also is the Last 
Tashahhud and the word of Tasleem (to terminate the Prayer). Every other act 
apart from those mentioned is Sunan (meritorious). They include the following: 
Raising (the hands) in four states, placing the hands on the chest, making the 
Opening Supplications after saying the Takbir, seeking refuge in Allah from 
Shaytan, saying Aamin, reciting a Surah after the Opening Surah, the Middle 
Tashahhud, the words of remembrance that have come in all the pillars, and 
saying much supplications for the good of this life and the hereafter; those have 
been specifically reported and other selected ones. 


Explanation: 


As for the assertion that Prayer will not be accepted except with intention, the 
proof for that is what was earlier mentioned under the issue of ablution. 


As for the obligation of the pillars of Prayer, it is because they are the essence 
of Prayer with which one fulfils the religious responsibility placed on him 
regarding Prayers, and when they are absent, one has not given what is expected 
of him; and when some of these pillars are not offered as expected, the prayer 
becomes incomplete. The pillars are the following: Standing, proper bowing, 
rising (from bowing), proper prostration, rising (from prostration), and the act 
of sitting for Tashahhud. The lawgiver (that is, the Messenger of Allah 43) 
has indeed given their descriptions and manners in a way that their spans are 
closer to one another as it has been established in the Sahih from him 44}. 


As for the non-obligation of the Middle Tashahhud, it is because there is no 
evidence specifically stipulating it so as it is the case with the Last Tashahhud. 
The Ahadith that contain commands regarding the Tashahhud have only 
pointed to the obligation of the Last Tashahhud. 


If you were to say that the Prophet 4%) but mentioned the Middle Tashahhud 
in the hadith of the fellow that made mistake in his Prayer, as it has come in 
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the version of Abu Dawud on the authority of Rifaah €:&}, wherein the Last 
Tashahhud was not mentioned. 


I reply thus: There is no proof in such a narration, and it could not be used to 
establish general religious responsibility upon the people. The Last Tashahhud, 
even though it was not mentioned in the hadith of the fellow that made mistake 
in his Prayer, there are other commands that established it; and the Companions 
of the Messenger of Allah <> did make clear its obligation. 


As for the non-obligation of Jilsatu-Istirahah (Sitting of Rest) it is because there 
is no proof to establish its being obligatory. To say it was mentioned in the 
hadith of the fellow that made mistake in his Prayer is an error as Al-Bukhari 


{> clarified. 


As for the assertion that Takbir (that is, saying Allahu- Akbar) is obligatory, that 
can be deduced from the Statement of Allah the Almighty: 


And Your Lord (Allah) magnify! [Al-Muddaththir: 3] 


And the Prophet’s statement 4%» to the fellow that made mistakes in his 
Prayer: 


When you stand in Prayers say Allahu-u-Akbar. 


Another proof for the obligation of saying the Takbir is the report that has 
states that saying Takbir (when commencing prayers) makes other acts non- 
permissible in Prayer. 


As for the obligation of reciting Surah Al-Fatihah in each of the units, the proof 
for that is the statement of the Messenger of Allah <$ in the hadith of the 
fellow that made mistakes in his Prayer as thus: 
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Then recite what you can of the Quran you have with you. 


There is a version of the hadith, as found with Abu Dawud, wherein what the 
Prophet <4» told the fellow was: 


Then recite the Mother of the Quran. 


That is what occurs in the version of Ahmad and Ibn Hibban but with an 
addition as thus: 


Then carry out all that in each unit 


The statement came after the Messenger of Allah <8} mentioned: 


Then recite the Mother of the Quran. 
Thus that explains what he <4} meant by saying ‘what you can: 


There are some other reports, apart from the hadith of the fellow that made 
mistakes in his Prayer, indicating the obligation of reciting the Opening Surah. 
An example of such Ahadith is this: 
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There is no Prayer except with the recitation of the Opening Chapter. 


The hadith is authentic and it indicates the obligation of recitation of the 
Opening Chapter in each unit that was mentioned in the hadith of the fellow 
that made mistakes in his Prayer. That is because the Prophet <4} explained 
to him what he would do in each of the units, and from what he commanded 
him is the recitation of the Opening Chapter. Thus, it falls within what is 
obligatory in each of the units just as all that were mentioned together with it 
are obligatory in each unit. In fact, there is an indication to this assertion from 
the Messenger of Allah €}}, and that can be found in his words <Æ to the 
fellow that made mistakes in his Prayer: 


Then carry all that out in your Prayers. 


The report is in the Sahihon the authority of Abu Hurairah €:&}. The Messenger 
of Allah <4 said that to him after he had explained to him what he would do 
in a unit, not all the units of the Prayer. Thus that is a good indication that what 
is intended by ‘Prayer’ (in his statement “in your Prayers”) is represented by the 
unit of the Prayer. 


As for the obligation of the person following the Imam to recite the Opening 
Chapter in each of the units of the Prayer, the proofs for that are the evidences 
pointing to the fact that the person praying behind the Imam too would have 
to recite the Opening Surah. 


An example of such reports is this: 


Do not (recite behind me) except the Opening Chapter. 
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There are similar reports. 


Another proof is the fact that the person praying behind the Imam is included 
in the effect of the proofs that indicated that recitation of the Opening Chapter 
is obligatory in every unit upon everyone observing the Prayer. 


As for the obligation of the Last Tashahhud, that is due to the command that 
has come over that in the authentic narrations; the wordings of such narrations 
are well known. Some of them have come from a number of Companions of 
the Messenger of Allah <#} although in different manners. The truth however 
is that it is permissible for the person observing the Prayer to choose any one 
of that so far it is one that might be deemed proper among those manners of 
saying the Tashahhud that have come authentically. But the most authentic of 
them all is the one Messenger of Allah 4} taught Ibn Mas‘ud which has come 
in the Sahihayn, and others, as thus: 
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At-Tahiyyatu Lillah Was-Salawat wat-Tayyibat, As-Salam Alayka Ayyu- 
annabiyy wa rahmatul-lah wa barakatu-hu as-Salam alayna wa ala ‘ibadi- 
llahis-Saliheen. Ashadu anla ila-ha illa Allah wa ashadu anna muhammadan 
abdu-hu wa rasuulu-hu [Greetings to Allah; benedictions and good words. 
Peace unto you, O Prophet; Allahs mercy and blessings. Peace unto us and 
upon the righteous slaves of Allah. I bear the testimony that none is worthy of 
worship except Allah and bear the testimony that Muhammad is His slave and 
messenger. ] 


In some of the wordings of the hadith, he 4#} said: 


When any of you sits in Prayer... 


As for the act of beseeching benedictions on the Prophet 4#), which the 
person observing Prayer is expected to carry out in his Tashahhud, it has also 
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come with various wordings. All what has come authentically in the variations 
can be made use of. Among such is this hadith in the Sahih: 


| Sil bdo ut Ji ot Je Jo pit 
MF JÍ fe 384 Se yb ged Le BE aly JJI 


Tk Lx É cooly! JT Jes gaki) de e556 to 


O Allah send benedictions upon Muhammad and the household of Muhammad, 
_as You sent benedictions upon Ibrahim and the household of Ibrahim, verily You 
are praiseworthy and Gracious. O Allah, bless Muhammad and the household 
of Muhammad, as You blessed Ibrahim and the household of Ibrahim, verily 
You are praiseworthy and Gracious. 


There is also a report indicating the obligation of seeking refuge in Allah from 
four certain matters, as Muslim and others recorded it on the authority of Abu 
Hurairah <:> who said the Messenger of Allah <4} said: 
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When any of you finishes from the Last Tashahhud, let him seek refuge in Allah 
from four things: The punishment of the hell, punishment of the grave, trial of 
life and death, and the evil of the False Messiah. 


The like of that did come in the hadith recorded on the authority of Aishah 
4, as found in the Sahihayn and others. Therefore seeking refuge from those 
four things indicates the completion of one’s Tashahhud. After that, one can 


make choice of any supplication that might interest one as the Messenger of 
Allah <Æ} guided to that. 


As for the obligation of saying the Tasleem (of terminating the Prayer), the 
proof for that is the fact that the Messenger of Allah <2} made it what to 
terminate the Prayer with. There is no other means of terminating the Prayer 
except with it. It is that fact that makes the act a compulsory act of the Prayer 
even though it was not mentioned in the hadith of the fellow that erred in his 
Prayer. 
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As for the assertion that other acts apart from those mentioned in the foregoing 
are only meritorious, that is due to the fact that nothing has come to indicate 
they are obligatory, whether a command to do them or a prohibition from 
not leaving them. Therefore the acts will not be considered as going out of 
their actual initial forms, or inform a serious threat that can make them be 
regarded as obligation. Also, those acts were not mentioned in the hadith of 
the fellow that erred in his Prayer except perhaps in a manner that may not 
suffice as proofs or suffices but has come from other sources what negates their 
compulsion. 


As for the legality of raising the hands in four states: at saying the Opening 
Takbir, bowing, rising from bowing and when rising from the third unit (in 
a three or four-unit Prayer). The legality of that has been indicated in several 
authentic reports. 


As for the legality of raising the hands while saying the Opening Takbir, it 
was reported from the Prophet <% by almost fifty men from among the 
Companions £4», among whom were the Ten whom the glad tidings of 
Jannah was given to. Also, a number of succeeding scholars reported it from 
those Companions without any exception, such that Imam Al-Nawawi in 
Sharh Muslim said: “The Ummah generally agreed upon the legality of that 
(raising the hands) when saying the Opening Takbir but disagreed regarding 
other positions. 


It was the opinion of Dawud, the Literalist, that raising the hand when saying 
the opening Takbir is obligatory, so also was Abu Al-Hasan Ahmad bin Sayyaar 
[and An-Naysabuuri], so also Al-Auzai, Al-Humaydi and Ibn Khuzaymah 


(2). 


As for the act of raising the hand when bowing and when rising from it, more 
than twenty Companions reported it. Muhammad bin Nasr Al-Marwazi said: 
The scholars of the cities have come to agree over that except those of Kufah. 


As for raising the hand when rising to the third unit, that act is established in 
the Sahih on the authority of Ibn Umar 4%} as was recorded by Ahmad, Abu 
Dawud, An-Nasai, [bn Majah and At-Tirmidhi who authenticated it. Ahmad 
bin Hanbal €&} also authenticated it on the authority of Ali bin Abi Talib €. > 
who reported it from the Messenger of Allah 4%. 


As for the issue of placing the right hand over the left when standing, whether 
on the chest, below the navel, or in between both, about eighteen Companions 
of the Messenger of Allah <$} reported it. Such that Ibn Abdil-Barr said: What 
contradicts that was not reported from the Messenger of Allah <4}. 


As for the supplication to be made when one wants to commence the Prayer 
there are different Ahadith over that; any one that is chosen suffices, so far if 
it is authentic. But the most authentic of those supplications is the one Abu 
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Hurairah {<4 reported from the Messenger of Allah €}} as found in the 
Sahihayn and others. In fact it was said that the hadith was severally reported 
in different routes that cuts off every doubt about its authenticity. The wording 
of the hadith goes thus: 
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O Allah, make a distance between me, and my sins as you have made distance 
between the east and the west. O Allah, cleanse me from my sins as the white 
cloth is cleansed from dirt. O Allah, wash me from my sins with water, ice and 
cold water. 


As for saying the supplication will come after the Takbir, there is no contrary 
report from the Messenger of Allah <) as regarding that; all those who 
reported the supplication of the opening from him said he <> did it after the 
Takbir. 


As for the act of seeking refuge in Allah, there are many authentic reports on it; 
that the Prophet £4} used to do it after saying the supplication of the opening 
before he commences the recitation. This is the wording: 


I seek refuge in Allah the All-Hearer and All-Knower from the devil the accursed 
from his whispering, arrogance and magic. 


That is the hadith as recorded by Ahmad and the Collectors of Sunan on the 
authority of Abu Said Al-Khudri €2). 


As for saying the Aamin, about seventeen Companions reported it from the 
Messenger of Allah <$). Some of the Ahadith that have come over the matter 
even indicate that it might be obligatory upon the person following an Imam 
in Prayer to ae it when the Imam says it. That is recorded in the hadith of Abu 
Hurairah €} as contained in the Sahihayn and others that the Messenger of 
Allah <2) said: 
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When the Imam says Aamin, you too say Aamin. 


Therefore this will indicate that what is in the summary work applies to none 
than the person following the Imam in Prayer. Many of the people of knowledge 
are of the opinion that it is legal to do so. What adds to its legality is its vexation 
to the Jews. That is deduced from what was recorded by Ahmad and Ibn Majah, 
so also At-Tabarani on the authority of ‘Aishah € who reported from the 
Messenger of Allah <4} that he said: 


The Jews envy you not on anything as they envy you on the saying “Aamin”. 


As for the recitation of other than the Opening Chapter alongside it, it has been 
established in the Sahihayn and some others on the authority of Abu Qatadah 
that the Messenger of Allah <) used to recite the Opening Chapter and two 
other chapters in the first two units of the Zhuhr Prayer respectively, and in the 
last two units, he would recite only the Opening Chapter. 


There is also a report indicating that it is obligatory to recite any aspects of the 
Quran after Surah Al-Fatihah (the Opening Chapter) without any specification. 
An example of that is the hadith of Abu Hurairah <4 that the Prophet <2) 
commanded him to go out and announce that Prayer would not be accepted 
except with the recitation of Surah Al-Fatihah and an additional recitation. 
Ahmad and Abu Dawud reported it and there is fault in its chain. However, 


Muslim recorded a version in his Sahih as well as some others on the authority 
of Ubadah bin As-Samit, it states thus: 


No Prayer will be accepted of anyone who does not recite the Opening Chapter 
and other portion. 
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Al-Bukhari found fault with this narration as mentioned in his special work on 
recitation (Juzu Qiraaah). 


Abu Dawud recorded on the authority of Abu Said <2} that they were 
commanded to recite the Cree Chapter and whatever else was easy for 
them to recite. Ibn Sayyid Naas 3} said the chain of the report is authentic 
and that its men are trustworthy. Al-Haafidh Ibn Hajr Ibn Hajar £43} also said 
that its chain is authentic. 


Ibn Majah recorded on the authority of Abu Said £28» in this wording: 
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No Prayer is valid for whoever does not recite the Opening Chapter and another 
chapter. 


The hadith is weak. 


Meanwhile all the Ahadith do not expressly indicate the obligation of reciting 
other chapter after the Opening Chapter. In fact, a mere act of reciting one Verse 
suffices. As for reciting more than that such as reciting a whole chapter after Al- 
Fatihah in each unit of the first two units, that is not obligatory. Therefore, what 
is contained in summary work is restricted to what is above a Verse. 


As for the Middle Tashahhud, it does not have any special wordings, rather a 
praying person will say in this position what he will say in the Last Tashahhud 
but he has to be swifter. 


Ahmad recorded and An-Nasaion the authority of Ibn Mas'ud <4 that verily 
[Prophet] Muhammad <4) said: 
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When you sit at the end of the second unit, say: At-Tahiyyatu Lillah Was- 
Salawat wat-Tayyibat, As-Salam Alayka Ayyu-annabiyy wa rahmatul-laah wa 
barakatu-hu as-Salam alayna wa alaa “ibadi-llahis-Saliheen. Ashadu anlaa 
ilaa-ha illa Allah wa ashadu anna muhammadan abdu-hu wa rasuulu-hu 
[Greetings to Allah; benedictions and good words. Peace unto you, O Prophet; 
Allahs mercy and blessings. Peace unto us and upon the righteous slaves of 
Allah. I bear the testimony that none is worthy of worship except Allah and bear 
the testimony that Muhammad is His slave and Messenger.] Then each of you 
should make a choice of any supplication that might interest him, and then he 
should make it to his Lord. 


The men of the chain are trustworthy. 


At-Tirmidhi €&} recorded it in this version: 


The Messenger of Allah <$% taught us that when we sit at the end of the second 
unit we should say... 


The specification that it is at the sitting after the second units indicates that 
the Tashahhud intended therein is the Middle Tashahhud, but there is nothing 
there that obviates an addition of beseeching Allah’s benedictions upon the 
Messenger of Allah £2). 


The law stipulated by the Messenger of Allah <} in the manner of saying the 
Tashahhud is that it should go with the act of seeking benedictions upon him 
as that has come in some of the reports over the issue. 


As mentioned, for instance, in this version: ‘[The Companions asked:] We have 
known the manner of greeting you, but how do we seek Allah’s benedictions 
upon you?’ The hadith can be seen in the Sahihayn on the authority of Kab bin 
‘Ujrah — may Allah be pleased with him. And there is one that came on the 
authority of Ibn Mas‘ud who asked the Messenger of Allah {+}: How do we 
seek Allah's benedictions upon you when we observe our Prayers? 


The Middle Tashahhud and sitting for it is held not to be obligatory because 
when the Prophet ¢#} left them out of forgetfulness, he went on with his 
Prayer even when the Companions alerted him by saying ‘SubhanAllah, he 
only later made the prostration of forgetfulness. If they were obligatory he 
would have repeated them correctly when he was no more in the forgetful state 
and after he had been alerted by the Companions. Moreover, this point is not 
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debunked with the fact that Prostration of Forgetfulness is done for obligatory 
acts just as it is done for non-obligatory acts because what is intended here is 
the fact that the Messenger of Allah <4 did not make corrections even after 
he was alerted over. 


As for the words of remembrance that are said at every position, they are very 
many. Among them is al-Takbir that is said when going to the bowing and 
prostrating positions, as well as when getting up and down. That has been 
indicated in the hadith narrated on the authority of Ibn Mas‘ud {4} who said: 
‘I saw the Messenger of Allah <4) saying the Takbir in each rising and bowing, 
and getting up and down: Ahmad recorded the hadith so also An-Nasaiand At- 
Tirmidhi who said it is authentic. Al-Bukhari and Muslim also have a similar 
report on the authority of Imran bin Husayn 2»; they also recorded its like 
on the authority of Abu Hurairah 4:8». 


There are several other Ahadith under the section except that they exempt the 
act of saying the Takbir when rising from the bowing position. It is only the 
person leading the Prayer and a person observing the Prayer alone that will 
say: SamiAllahu man’ hamidau (Allah hears he that praises Him) while the 
person following the Imam would say: Allahumma Rabbana Walakal’Hamd (O 
Allah our Lord, to You belong the Praises). The narration can be found in the 
Sahih, in the hadith of Abu Musa (Al-Ashari) >. 


As for the word of remembrance to be said in the bowing position, it is Subhana 
Rabiyyahl-Adheem (Glorified is my Lord Who is Great); at prostration, it is 
Subhana Rabiyyal-Aalaa (Glorified is my Lord Who is The Most High). Then 
the person observing the Prayer can make a choice of whatever supplication 
he might feel like, whether those that have been mentioned from the Prophet 
4.2,» or otherwise. 


The least permissible time to mention the words of praise for Allah in the 
n position and prostration is three times, that is due to what Ibn Mas'ud 
«2,» reported that the Prophet ¢} said: 
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When any of you bows and says in his bowing position Subhana Rabiyyahl- 

Adheem (Glorified is my Lord Who is Great) three times, such a person has 

completed his bowing and that is the least he can say. And when he goes to 
prostration and says Subhana Rabiyyahl-Aalaa (Glorified is my Lord Who is 
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The Most High) three times, he has equally completed his prostration and that is 
the least he can say. 


Abu Dawud, At-Tirmidhi and Ibn Majah recorded the hadith but there is a 
breakage in its chain. 


As for the words of remembrance to be said when rising from the bows 
position, it has come authentically in the Sahih in the hadith of Ibn Abbas ¢:@} 
that the Prophet <4) was such that when he rose from the bowing position he 
would say: 
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O Allah, to You belong the Praise that filled the heavens and the earth, and 
filled what is contained in between the both, as well as whatever You might wish 
aside those, You are worthy of praise and glory. Most deserving of the words (of 
praises and glory) said by the slave - and we are all slaves unto You - ‘There is 
none who can withhold what You gave, and there is none who can give what 
You withheld, and the wealth of the wealthy cannot benefit him without You. 


As for the words of remembrance to be said between the two prostrations; 
At-Tirmidhi reported it, so also Abu Dawud, Ibn Majah and Al-Hakim who 


authenticated it, a hadith recorded on the authority of Ibn Abbas {>} that the 
Prophet <4} used to say between the two prostrations: 


O Allah! Forgive me, have mercy upon me, support me, guide me, and provide 
for me. 


Words of remembrance to be said in Prayer are just too many; therefore one 
should strive to make as many as possible supplications for the goodness of this 
life and the hereafter, among those that have been reported, or otherwise. That 
has been pointed out in the summary work (Mukhtasar). 
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Be informed that this area of the work requires further explanation; therefore 
what has been done here is just a reference to what is needed. We have indeed 
discussed these matters in details in Sharh Al-Muntaqaa, and we brought all 
what one may need such that an enquiring mind will not turn elsewhere. 
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Talking renders the Prayer invalid, so also engaging in the acts that are not part 
of it, as well as intentional leaving out an important part of it or a pillar. 


Explanation: 


I say: As for the assertion that the Prayer becomes null due to talking, the 
hadith of Zaid bin Arqam — may Allah be pleased with him - that is recorded 
in the Sahihayn and some other works illustrates that. The hadith goes thus: 
‘We used to talk in Prayers; a man among us would engage his friend in a talk. 
Until this Verse was revealed. 


And stand before Allah with obedience. [Al-Baqarah: 238] 
We were then asked to remain silent (in Prayers) and forbidden from talking. 


It has also come in the hadith of Ibn Mas'ud <: in the Sahihayn and other 
works in this version: 


Indeed there is preoccupation in Prayer. 


In the version of Ahmad, An-Nasai, Abu Dawud, and Ibn Hibban in his Sahih, 
it goes thus: 


Allah introduces in His affairs what He wills, and indeed He has introduced in 
His affair that we should not talk in Prayers. 


There is no disagreement among the people of knowledge that whoever 
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knowingly talks in his Prayer, that his Prayer is void. They have only disagreed 
with respect to an act of talking done out of forgetfulness and the one carried 
out by he who does not know that it is prohibited to do so. However, what 
is apparent in the hadith of Muaawiyah bin Al-Hakam As-Sulami <4 that 
has come authentically in the Sahih is that one who does know that the act is 
prohibited will not repay the Prayer. The nature of the Messenger of Allah 4%) 
is that he would not want to put an ignorant person into any difficulty. He 4# 
would not command him of a repayment, he would rather explain to him the 
non-permissibility of what he has done, and he may sometimes command him 
to repay as it occurred in the hadith of the fellow that made mistakes in his 
Prayers. 


As for the talking done out of forgetfulness, what is apparent is that there is 
no difference between it and the one done intentionally with regard to its 
nullification of Prayer. 


Also as for the nullification of Prayers due to preoccupation with acts other 
than acts of Prayers, that is qualified by the fact that the person observing the 
Prayers would have carried out an act that is grossly out of Prayers. An example 
of that is a person who preoccupies himself with sewing or carpentry; or if 
he walks about grossly or sways about greatly or what is similar to that. The 
reason for the nullification of his Prayer in that instance is that the acts that are 
expected of the one observing Prayers have changed totally such that anyone 
that sees him would think that he’s engaging in other than Prayers. 


As for the nullification of Prayers due to leaving out a condition for the 
acceptance of Prayers such as ablution, that is because lack of meeting a 
condition brings the effect of lack of carrying out what has been made to follow 
the condition. 


As for the nullification due to leaving out a pillar of Prayer, that is because 
its absence implies that the Prayer has been taken out of the manners of its 
observance that are expected of the person observing it. Thus when a pillar or 
more is dropped out of forgetfulness, he must repay the act - even if he had 
left the Prayer - as it occurred to the Messenger of Allah < in the hadith of 
Dhul- Yadayn. The Messenger of Allah <% in that narration made the Tasleem 
(statement of termination of the Prayer at the end of the second Rak‘at, he was 
then alerted after which he €} performed the two Rakahs he left. 


As for leaving out what is not a condition or pillar of Prayer; that which is not 
obligatory, such cannot nullify the Prayer because its absence does not have the 
effect of nullifying the Prayer. Rather the reality of what is obligatory is that the 
person that carries it out is praised and whoever fails to carry it out is censured; 
but the fact the person that fails to carry it out is censured does not imply that 
the Prayer he so observed is void. 
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Summarily, the requirements for an act are what make the act established with 
a proof indicating compliance with the conditions. An example of that is when 
the lawgiver says: “Whoever does not do such-and-such has no Prayer: Or that 
something comes from the lawgiver stating clearly the nullity of the act, or that 
it will not be accepted or passed; or that a prohibition has been established 
from him with regard to going near the act without fulfilling its conditions, 
this is so because a prohibition indicates nullity which accompanies falsity, as 
the correct opinion has stated. But when something is obligatory, then that will 
be held as being established by the mere requirement of it from the lawgiver. 
But mere act of request of it does not imply the addition that something is 
obligatory. Ponder over this; you will be free from confusion and mix-up. 
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Chapter 2.6 Those Excused from 
Prayers 
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Prayers are not obligatory on other than the morally responsible ones. And 
its obligation falls off one who cannot move his limbs, or someone lost 
consciousness and could not regain it till the time of the Prayer lapses. A sick 
person can observe his Prayer while standing, sitting, or reclining on his side. 


Explanation: 


I say: As for the removal of obligation of observance of Prayers from other than 
the morally responsible ones, it is due to the fact that the reference made to the 
category of morally responsible ones cannot include other than them; there is 
no difference of opinion as regard that, concerning the obligatory aspects of 
the Shari'ah. 


As for what has come over training the kids, the command thereof is as 
respect those who are morally responsible (regarding their children); thus the 
obligation falls on the old ones not the young ones. 


As for the assertion that Prayers are not obligatory upon the person who cannot 
move his limbs, it is because their being obligatory upon the sick ones whose 
sickness is that terrible is seen from the perspective of mandating what one 
cannot bear on one while Allah does burdens anyone with he cannot bear. 


So also is the person that lost his consciousness such that he could not regain 
it until the time of the Prayer had lapsed, there is no obligation on him in that 
regard because he is not morally responsible at the time. 


As for the assertion that the sick person should observe his Prayer while 
standing, sitting, or reclining on his side, the hadith of Imran bin Husayn <4% 
as found with Al-Bukhari illustrates that. The Ahadith can also be found with 
the Collectors of Sunan and others. Imran <% said: I was suffering from 
haemorrhoids then I asked the Messenger of Allah {> as regards (my) Prayer, 
he 4» then said: 
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Observe your Prayers while standing, if you cannot, then do so while sitting, if 
you cannot also do so, then recline on your side. 


The Glorious Quran has referred to what that encompasses. 
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There are four {optional prayers] before the Zhuhr Prayer, four after. Four 
before Asr, two Rakahs after Maghrib, two after Ishaa, and two before Fajr 
Prayer. There is also Pre-noon Optional Prayer, so also night prayers — thirteen 
Rakat at most, together with the Witr [an odd number of prayers] at the end. So 
also is Prayer of Greeting the Masjid [Tahiyyatul-Masjid], Prayer of Istikharah 
[done to ask Allah to make choice for one over issues] and two Rak‘at between 
every Adhan and Iqamah. 


Explanation: 


As for the legality of observing four optional prayers before Zhuhr and four 
after it, so also observing four before Asr, that is due to what has authentically 
come in the hadith of Umm Habibah <» who said: ‘I heard the Messenger of 
Allah <4; 
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Whoever observes four Rakat before Zhuhr and four after, Allah will make him 
forbidden for the Hell (to consume). 


Ihe hadith was reported by the Ahmad and the Collectors of Sunan; At- 
Tirmidhi held it to be authentic so also Ibn Hibban. 


Ahmad, Abu Dawud, and At-Tirmidhi also reported on the authority of Ibn 
Umar £} that the Prophet 4 said: 


May Allah be merciful to he who observes four unit (of optional prayers) before 
Asr. 
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At-Tirmidhi held it to be hasan; Ibn Hibban and Ibn Khuzaymah authenticated 
it. 


As for two Rakahs after Maghrib, two after Ishaa, and two before Fajr Prayer, 
that is due to what has been established in the Sahihayn and some other works 
in the hadith of Abdullah bin Umar <4). He said: ‘I memorized from the 
Messenger of Allah €} two Rakat before Zhuhr and two after it, two after 
Maghrib, two after Ishaa and two before dawn. 


Muslim reported the like of the hadith in his Sahih; so also Ahmad, At- 
Tirmidhi who held it to be authentic, in the Ahadith of Abdullah bin Shagiq 
(from Aishah <). Muslim also reported its like, so also the Collectors of 
Sunan on the authority of Umm Habiba 4}. 


What is said in the hadith of Ibn Umar €:&> here is not affected by what has 
been earlier stated with regard to the legality of observing four optional prayers 
before Zhuhr and four after it this is because what has come as an addition is 
acceptable. 


So also it is established in the Sahihayn in the hadith of Aaish <> that the 
Prophet ¢} was not severe in the way he held any optional prayers as he was 
regarding the two optional prayers before Fajr. 


It is also established in Sahih Muslim and other works, also in the Ahadith of 
A'ishah <») that: “The two optional Rakat observed before the Fajr Prayer are 
better than the whole world and what it contains. 


There are several other Ahadith on the issue. 


As for the optional prayer at fore-noon (Duhaa Prayer), there are numerous 
Ahadith over it, and which have come on the authority of a number of 
Companions of the Messenger of Allah <<}. The least of its unit is two, as it 
has come in the hadith of Abu Hurairah {4%} found in the Sahihayn and other 
books. The highest of the units are twelve Rak‘at as some proofs have indicated. 


As for the night optional prayers, the authentic Ahadith that have come over it 
are numerous. We cannot exhaust all of them in this work. The highest of their 
units are thirteen including an odd number of prayer at its end, either just a 
Rakat or he joins with it two Rakahs before it. He {2} used to observe night 
prayers in several manners, at times, he would observe two Rak‘at repeatedly 
after which he would observe one Rakat to make all what he has observed as 
odd. At times, he <<) would observe four Rakat repeatedly, and at times, he 
<<>> would first observe four Rakahs (separately) and combine the (remaining 
nine) Rakahs together. All those are established in the Sunnah of the Messenger 
of Allah €). 
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As for the legality of the prayers of greeting the masjid (that is called, Tahiyyatul- 
Masjid), the hadith over it is as follow: 


When any of you enters the masjid, he should not sit until he observes two units 
of prayers. 


The hadith was recorded by the Major Collectors on the authority of Abu 
Qatadah €@}. There are several other Ahadith on the matter, among them is 
the hadith of Jabir #% as found in Sahih Al-Bukhari. 


There is an agreement as to the legality of observance of the prayers of greeting 
the masjid. The literalists are of the opinion that these two units prayer are 
obligatory, that is not far-fetched. I have discussed the matter in details in the 
book Sharh al-Muntaqaa, so also in a special work I wrote on the issue. 


As for the permissibility of observing the prayers of asking Allah to make a 
choice for one (prayers of Istikharah), there are several Ahadith on it. Among 
which is the hadith of Jabir as can be found in Sahih Al-Bukhari and some 
other books in this version: “The Messenger of Allah 4%} used to teach us the 
prayers of Istikharah in all matters as he <Æ} would teach us a chapter of the 
Qur'an; he would say: 
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‘When any of you worries about of a matter, he should observe two optional 
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prayers and then say: Allahumma inni astakhiruka bi ‘ilmika, wa astqdiruka 
bi-qudratika, wa asaluka min fadlikal azhim, fainnaka taqdir wala aqdir 
wa talam wala alam, wa anta allamul-ghuyub, Allahumma ‘in kunta talamu 
anna hadhal-amr [one would then mention his intent] khayrunli fi dini wa 
maashi waagqibati amri - [or one should say] - ajilihi wa ajilihi - faqdur huli 
wayassir huli thumma barikli fih. Wa ‘in kunta talam anna hadhal- amra 
sharrunlli fi dini wa maashi, wa aqibati amri - [or one should say] - ajilihi wa 
ajilihi — fasrifhu anni wasrifni anhu waqdurliyal-khayra haythu kana thumma 
ardini bi-hi. 


O Allah, I seek Your counsel in Your Knowledge, and I seek Your help in Your 
Omnipotence, and I beseech You of Your Magnificent Favour. Indeed You are 
able while I am not. You know and I do not, and You are the Knower of the 
unseen. O Allah, if You know that this matter [one should then mention his 
intent] is good for me in my religion, my life and in the life to come — [or one 
should say: “..in this life and in the Hereafter], then ordain it for me, make it 
easy for me and bless me with it. And if You know that this affair would be bad 
for me in my religion, my life and my life to come — [or one should say: “..in 
this life and in the Hereafter] keep it away from me and distance me from it, 
and ordain for me what is good wherever it may be, and make me be contented 
with it. 


As for the permissibility of observing two units of prayers between every Adhan 
and Iqamah, that is due to this hadith: 
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Between the two Adhans there is prayer. 


He said it three times, but said at the third time: 


For whoever wishes. 
The hadith is authentic in Sahih Al-Bukhari. 
What is intended by the two Adhans is the Adhan and the Iqamah; Adhan is 
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mentioned because of its dominating effect in the usage, as in Qamarayn (‘the 


two moons’) used to refer to the moon and sun and Umarayn (the two Umar), 
Umar and Abu Bakr €a). 
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Chapter 2.8 Congregational Prayer 


It is among the most-emphasized aspects of the traditions of the Messenger of 
Allah <>}. It can be constituted by two persons, however, the reward of the 
people observing congregational prayers increases as their number increases. 
It can be observed behind a less superior person, what is however better is that 
the Imam (leading a congregational prayer) should be from among the best of 
people. Men should lead women in prayers not vice-versa; the person observing 
an obligatory prayer should lead the person observing a non-obligatory prayer 
and this is allowed the other way round. It is compulsory to follow the Imam 
except in an act that can nullify the Prayer. A person should not lead people 
that hate him. The person leading should use the weakest person among the 
congregation as his measurement for the length of the prayer. The Sultan is 
preferred as the person to lead the prayer so also the owner of a house (as the 
case may be), so also the best person in knowledge of the Quran, then the 
best person in general religious knowledge, then the oldest person. When the 
prayer of an Imam becomes faulty then he will be held responsible not the 
people praying behind him. The people praying behind the Imam should align 
themselves behind him except if it is just one person who should stand by his 
right hand. The woman leading other women will stand in the middle of the 
row. Rows of men should be in the front, followed by the young ones, then 
women rows. The people more entitled to the first rows are those grounded in 
knowledge and understanding. The congregation should ensure that they align 
their rows well and close all the gaps in between. The first row must be well 
aligned, and then the one that follows it and so on. 


Explanation: 


As for the assertion that the congregational prayer is among the most- 
emphasized traditions of the Messenger of Allah, that is due to what has come 
regarding it in terms of inducement such that the Messenger of Allah <3) 
stated clearly that the congregational prayer supersedes a prayer observed 
alone in twenty-seven degrees. That is what has come in the Sahihayn. There 
were reports from him that he <Æ) once thought of burning the houses of 
those who used to stay away from the congregational prayers. The Messenger 
of Allah <3?) remained on the observance of the congregational prayers from 
the time Allah legislated it until his soul 4) was taken by Allah. 


The Messenger of Allah 4} did not give respite to the fellow who sought 
for it as regards the congregational prayer despite the fact that he was blind. 
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The blind man, in that incident, asked the Prophet <4) to allow him observe 
his prayers at home, he <> first granted him his request but when the man 
turned to take his leave, he ¢} called him and asked: 


Do you hear the call to prayer? 


The man replied in the affirmative, then the Messenger of Allah <4) said: 


Then answer the call. 
All we have mentioned in a short while can be found in the Sahih. 


It has also come in the Sahih on the authority of Abdullah bin Masuud €:&» 
that he said: ‘I could recall our states at the time, none will stay away from it 
(the Congregational Prayers) except a well-known hypocrite. It was such that 
a man would be brought for it by two helpers, he would be assisted until he 
would be made to stand in the row. 


As for the assertion that the congregational prayers could be constituted by at 
least two persons, there is no difference of opinion as regards that. It has been 
established in the Sahih in the hadith of Abdullah bin Abbas <: that he once 
observed a prayer with the Prophet {4> in the night; he stood by the left hand 
side of the Messenger of Allah <} who then moved him to his right. 


As for the assertion that the rewards from the congregational prayer will increase 
as the number of persons that observe it increases, it has been established from 
Ubayy bin Kab <4} who said, The Messenger of Allah 4#} said: 
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A mans prayer with another man is better than his prayer alone; and his prayer 
with two men is better than his prayer with just a man. As the number of the 
congregation increases, it becomes pleasing to Allah. 


Ahmad recorded the hadith so also Abu Dawud, An-Nasai, Ibn Majah and Ibn 
Hibban. It was held to be authentic by Ibn As-Sakan, Al-Uqayli and Al-Hakim. 


As for the permissibility of observing the congregational prayer behind a less 
superior person, the te of Allah <3) indeed observed a prayer behind 
Abu Bakr As-Sidig <:> and other than him from among his companions as 
it has come in the Sahih. Also, because there is no proof indicating that for a 
congregational prayer to be acceptable, the Imam leading the prayer must be 
the best of all. 


The Ahadith that have come on this issue are: 


He that is audacious in his religion should not lead you in prayers. 


This hadith and other similar ones cannot stand as proofs. Taken that they can 
stand as proofs, there is nothing in them except the prevention of an audacious 
person in his religion from being the Imam; it is therefore not a prevention of 
a less superior person from leading. Also, the opinion had been refuted by the 
Ahadith indicating that it is permissible to observe prayers behind every pious 
and dissolute Muslim; and behind everyone that proclaims: ‘there is no deity 
worthy of worship except Allah, only that these narrations are weak but not 
weaker than the opinion they contradict. 


The basis is that Prayers are acts of worship, they can be observed behind any 
person that observes it provided the person accomplishes its pillars and its 
words of remembrance in the manner that the Prayer will not go out of its 
acceptable form. It is permissible to do so even if the Imam is a sinner and he is 
not careful towards what many people are much careful about in the matters of 
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religion. This is why the lawgiver <4} has only given consideration to the good 
manner of recitation, knowledge, and age. He did not consider the persons 
devoutness or uprightness; the Messenger of Allah <4} says: 
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Let he who is best in the recitation of the Book of Allah lead people in prayers, 

if they are all the same in this regard, then the best of them in the knowledge of 

Sunnah, and if they are as well the same in this regard, then the first amongst 

them to migrate (from Makkah to Madinah), if they are also the same in that 
regard, then the oldest amongst them. 


Muslim and other collectors of hadith recorded it on the authority of Abu 
Masuud ¢ >. 


Also in the hadith of Malik bin Al-Huwayrith €2&}, which goes thus: 


He should lead you both, the oldest among you. 
It can be found in the Sahihayn and other works. 


The Messenger of Allah <} did appoint Ibn Umm Maktuum €28} to deputize 
in Madinah on two occasions. Ibn Umm Maktuum <3 would lead them in 
prayers while he was a blind man 4%). 


The conclusion therefore is that the lawgiver ¢#} only considered the best 
person in recitation of the Quran and knowledge of the Sunnah. He ¢#} also 
gave preference to migration (from Makkah to Madinah) and age. Thus, in 
those specified circumstances, a less superior person cannot lead those who 
are most superior in prayer except with their permission, and there is no other 
consideration for superiority in other than what has come in the narrations. 


But the statement that it is better that the noble people are made the Imam, 
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this is due to the hadith of Ibn Abbas €2} who said: The Messenger of Allah 
{2y said: 


Let your Imams be the best amongst you because they will indeed serve as the 
delegation you from to your Lord. 


Al-Daraqutni ¢} recorded it so also Al-Hakim € while discussing the 
biography of Marthad Al-Ganawi; who reported it from the Messenger of 
Allah 4} that he 44> said: 
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If it pleases you that your prayers are accepted, make the best among you your 
leaders in prayers, they are indeed your delegation to your Lord. 


As for the assertion that men should lead women in prayers and not vice-versa, 
that is due to the hadith recorded on the authority of Anas bin Malik €} as 
found in the Sahihayn and some other works, that he <} and another boy 
aligned behind the Prophet <% and behind them an old woman. 


Al-Ismailiyy €8» recorded on the authority of Aishah «Y that she said: “The 
Prophet <4} was that whenever she returned from the masjid, he <44} would 
lead us in prayer. 


Also, women used to form rows behind the Messenger of Allah <) in his 
masjid. 


There is no difference of opinion as to the fact that women are to pray behind 
men, the only area where controversy is found is the case of a man leading only 
women folks in prayer but whoever says such a prayer is invalid should come 
up with proofs. 


As for the assertion that it is not right for a woman to lead men in prayer, it is 
because a woman is all nakedness in her nature and she is deficient intellectually 
and religiously. Also, because men are guardian over women and a people 
whom the leader of their affairs is a woman will not prosper, as all have come 
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in the Sahih. So, whoever lines up behind a woman in prayer has made her the 
controller of the affairs of his prayer. 


As for the assertion that a person observing an obligatory prayer can lead a 
person who is observing a non-obligatory one, and the other way round, there 
is no difference of opinion as to the validity of the prayer of a person observing 
a non-obligatory prayer behind someone observing an obligatory one. And as 
for the other way round, the hadith of Muadh bin Jabal <4} indicates that; he 
Muadh > used to lead his people in prayers after he would have observed 
same prayer behind the Messenger of Allah ¢#}. The narration can be found 
in the Sahihayn and other works of hadith. 


As for the prayer of a person observing a non-obligatory prayer behind a 
person observing such, the proof for that is what the Messenger of Allah ¢) 
once did in his night prayer wherein Ibn Abbas <4% prayed with him. So also 
was his prayer 44> with Anas 44}, the orphan and the old woman, among 
other proofs. Each of those is established in the Sahih. 


As for the assertion that it is obligatory to follow the Imam in all acts other than 
those acts that can nullify the prayer, that is due to this hadith: 


The Imam has been made as someone to be followed in prayers, therefore do not 
contradict him. 


The hadith is authentic as found in the Sahih; it was recorded on the authority 
of Abu Hurairah, Anas, and Jabir €.4}. It is also authentic in other than Sahih 
Collection on the authority of a number of Companions of the Messenger of 
Allah <3}. There is a threat as regards doing otherwise, an example of that is 
the hadith of Abu Hurairah €:&} who said the Messenger of Allah <4 said: 
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Is he who raises his head before the Imam not afraid that Allah transforms his 
head to that of a donkey or transforms him completely into a donkey. 
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It is recorded by the Six Collectors [i.e. Al-Bukhari, Muslim, Abu Dawud, At- 
Tirmidhi, An-Nasai, and Ibn Majah]. 


The person observing the prayer should not follow the Imam in what will 
nullify his prayer, like if the Imam talks or carries out acts that make him 
look like someone engaging in other than the prayer; there is no difference of 
opinion regarding that. 


As for the assertion that a person should not lead a Beek who hated him, the 
proof for that is the hadith of Abdullah ibn Amr <} that the Messenger of 
Allah > used to say: 
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Allah will not accept the prayers of three categories of people: He that leads a 
people who hated him, a person who comes to prayer after it has been observed 
(deliberately not to follow the Imam, or being that his attitude, or after its time 
has elapsed, or at the later time of the prayer without any tenable excuse) and a 
person that enslaves a free person. 


Recorded by Abu Dawud and Ibn Majah; there is AbdurRahman bin Ziyad 
bin Anum Al-Ifrigiyy in the chain of the hadith above; this AbdurRahman has 
some weakness (in him as a reporter of hadith). 


At-Tirmidhi also recorded on the authority of Abu Umamah who said the 
Messenger of Allah <) said: 
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Three categories of persons, their prayers will not go beyond their ears: A slave 
that flees from his master until he goes back to him, a woman who goes to sleep 
while her husband is angry with her, and a person who leads a people who hate 

him in prayer. 


At-Tirmidhi held the narration as hasan but Al-Baihaqi regarded it as being 
weak. 
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Al-Imam Al-Nawawi € said in Al-Khulaasah: What is more reliable is the 
statement of At-Tirmidhi, (that the narration is hasan). 


There are several other Ahadith over the topic from a group of Companions; 
the narrations strengthen one another. 


As for the assertion that the Imam will use the prayer of the weakest of the 
people (in the congregation) as the standard for the prayer, that is due to what 
has come in the Sahihayn and some other works on the authority of Abu 
Hurairah <>. He reported that the Messenger of Allah <4} said: 
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When any of you leads people in prayer, let him shortens it because there are 
weak, sick and aged people among them. But when he prays alone, let him 
prolong it as he might want. 


Several authentic Ahadith have come on the issue of lessening the length of the 
prayers. 


As for the assertion that it is the Sultan (the ruler) that should lead the prayer, 
or the owner of a house in his house, that is due to the proof that has come 
in the Sahihayn on the authority of Abu Masuud, Uqbah bin Amr 44%}. The 
hadith is traceable to the Messenger of Allah, he 4# said: 


No man should lead another man in his territory. 


In a version, it reads: 


No man should lead another in his house or territory. 
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A narration allows this act but with the condition that the person who has the 
authority gives his permission. 


The version of Abu Dawud reads: 
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No man should lead in another man’s house. 


Ahmad also recorded the hadith, so also Abu Dawud, At-Tirmidhi and An- 
Nasai, on the authority of Malik bin Al-Huwayrith who said: I heard the 
Messenger of Allah 3} said: 
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Whoever visits a people should not lead them in prayer; rather one of the people 
should lead the prayer. 


As for the preference for an Imam that is best in the recitation of the Qur’an, 
followed by the most knowledgeable of them, then the oldest, the proof for that 
is what has been recorded on the authority of Abu Masuud <) in this version 
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Let he who is best in the recitation of the Book of Allah lead people in prayers, 
if they are all the same in this regard, then the best of them in the knowledge of 
Sunnah, and if they are as well the same in this regard, then the first amongst 
them to migrate (from Makkah to Madinah), if they are also the same in that 
regard, then the oldest amongst them. 


The hadith is in the Sahihayn. We did not mention the issue of ‘migration 
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in the summary works (Al-Mukhtasar) because there is no migration (from 
Makkah) any more after the Conquest of Makkah as it has come in the Sahih. 


As for the assertion that when the prayer of the Imam becomes faulty, the 
Imam will be held responsible not the people praying behind him, that is due 
to the hadith of Abu Hurairah <} who said the Messenger of Allah 4#; 
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They (your leaders) lead in you in prayers, if they observe it rightly, it is to your 
advantage and theirs as well, but if they make mistakes, it is counted against 
them and not you. 


Al-Bukhari recorded as well as some other collectors of hadith. 


Ibn Majah recorded, on the authority of Sahl bin Sad <:>}, the like of the 
hadith above. 


As for the assertion that the people would form rows behind the Imam except if 
it is just one person with the Imam, who will then have to stay on his right hand 
side, the proof for that is the hadith of Jabir bin Abdillah <> who said he 
once observed a prayer with the Prophet ¢# and that the Messenger of Allah 
<2» put him by his right hand side. Then another fellow arrived and stood by 
the left hand side of the Messenger of Allah <$}, then the Messenger of Allah 
<>» held the hands of the two of them and aligned them at his back until he 
<>» made them stand behind him. 


The hadith is in the Sahih. That was what the Messenger of Allah <$} and 
his Companions used to do regarding congregational prayer whereby a 
person would stand by the right hand side of the Imam; and from two persons 
upwards, at the back of the Imam. The maj ya of the scholars have opined the 
obligation of that. Said bin Al-Musayyib <#%> have the opinion that the act is 
only desirable. It was also reported from An-Nakhai £4 that one person can 
stay behind the Imam. 


As for the assertion that a woman leading other women in prayer will stand in 
their middle, the proof for that is what has been reported from the act of Aishah 
<<» she once led some women in prayer and she stood in the middle of the 
row. The report was recorded by Abdul Razzaq, Al-Daraqutni, Al-Baihaqi, Ibn 
Abi Shaybah, and Al-Hakim. The line of that was also reported from Umm 
Salamah €%}; that was recorded by Al-Shafi €}, Ibn Abi Shaybah, Abdul 
Razzaqand Al-Daraqutni. 
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As for the assertion that men’s rows comes first then the rows of the young 
ones, and then that of the women. The proof for that is the hadith of Abu Malik 
Al-Ashari < that the Prophet <% used to make men be in the front rows, 
then the rows of the youngsters, and then the rows of women. 


Ahmad recorded it. Abu Dawud also recorded a part of it. There is Shahr bin 
Hawshab (a somewhat weak narrator) in the narration, but what is contained 
in the Sahihayn strengthens the opinion. The hadith that is recorded on the 
authority of Anas bin Malik <> that he and an orphan boy formed a row 
behind the Messenger of Allah ($ while Umm Sulaym 4} was behind all 
of them. 


As for the assertion that the person more entitled to the first row are the people 
of intellect and understanding, the proof for that is the hadith of Abu Masuud 
Al-Ansari <: that is established in the Sahih that the oe {2 said: 


Let the people of intellect and understanding among you occupy the row behind 
me, then those who follow them (in excellence), then those who follow them, 
then those who follow them. 


Ahmad recorded another hadith from him, so also Ibn Majah, At-Tirmidhi and 
An-Nasai, he said: the Messenger of Allah €» used to love that the Muhajirun 
and the Ansar stay close to him in prayers so that they would be able to take 
(knowledge) from him 4%). 


As for the assertion that it is obligatory upon the congregation to align their 
rows well and that they should block all gaps, the proof for that is what 
Abu Dawud recorded on the authority of Abu Hurairah 4# who said the 
Messenger of Allah <4) said: 


Align yourselves such that the Imam is at the middle and block all gaps. 


So also in the Sahihayn, on the authority of Anas bin Malik €@} that the 
Messenger of Allah 4#} said: 
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Align your rows properly; indeed alignment of rows is part of the completion of 
the prayer. 


Also on the authority of Anas bin Malik 4y, as it has come in the Sahihayn, 
that the Messenger of Allah <$} would face us before he would raise his hand 
to say Allahu Akbar and would say: 


Stand well in your rows and be upright. 


It has come authentically in the Sahih, on the authority of An-Numan bin 
Bashir, that the Messenger of Allah <% said: 


O slaves of Allah! You either align your rows well, lest Allah diverges your faces 
from one another. 


As for the assertion that the first row has to be completely occupied before 
the second, and others follow in that order the proof for that are the several 
authentic Ahadith indicating the command of the Messenger of Allah regarding 
completing the alignment of the first row, then the one that follows it and so on. 


The Sunnah regarding the Prayer is that a person praying behind the Imam 
should not go to the second row while there is a space in the first row. So also 
he should not stand in the third row while there is a space in the second row 
and so on. There is also a report that says that standing on the right hand side 
of the Imam is desirable and better. 
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Chapter 2.9 Prostration of 
Forgettulness 
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Sujuud-Sahw [Prostration of Forgetfulness] is made up of two prostrations 
before the Tasleem [salutation] or after it, with the saying of Allahu Akbar, the 
Tashahhud, and freeing of oneself (from the Prayer by saying the salutation). It 
is made lawful for he that forgets any Sunnah of the prayer, or one who adds to 
the prayer, even if it were a unit, added out of forgetfulness; also for a doubt in 
the number of units of prayer one has observed. When the Imam goes for the 
prostration the person praying behind him must follow him. 


Explanation: 


As for the assertion that prostration of forgetfulness can be according to one’s 
choice — either before the salutation or after it, the proof for that is what has come 
authentically from the Messenger of Allah <> that he made the prostration of 
forgetfulness before the salutation. It is also authentically reported from him 
{4} that he made the prostration after the salutation. 


The hadith that came authentically from him indicating that he < made the 
prostration before the salutation is the hadith recorded by Ahmad, Ibn Majah 
and At-Tirmidhi on the authority of AbdurRahman bin Awt <), held to be 
authentic by At-Tirmidhi, that the Messenger of Allah <: said: 
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When any of you becomes doubtful in his prayer such that he does not know 
whether he had observed just a unit or two, let him make it one. If he does not 
know whether he had observed two or three, let him make it two; when he does 

not know whether he had observed three or four, let him make it three, then 
he should make two prostrations while sitting, after he might have finished his 

prayer before he performs the salutation. 
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There are several other Ahadith under the topic, among which are those that 
have come in the Sahih, an example of which is the hadith of Abu Sa‘id Al- 
Khudri £: who said: The Messenger of Allah ¢} said: 
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When any of you becomes doubtful in his prayer such that he does not know 
whether he had observed three or four units, let him however cast away the 
doubt and base the prayer upon that which is certain, he should then perform 
two prostrations before he says the salutation. 


There are also some other Ahadith that have come in other than the Sahihayn. 


As for the hadith that has come authentically from him +} indicating that he 
<2» performed the prostration after he said the salutation, among such is the 
hadith of ‘the fellow having long hands’ that is found in the Sahihayn. Therein, 
the Messenger of Allah <4) performed the prostration after he had said the 
salutation. 


Hadith of [bn Masud <4} that is in the Sahihayn and other works, linked to 
the Messenger of Allah (By, in this version: 
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When any of you becomes doubtful in his prayer, he should strive to know 
that which is correct, he should then complete his prayer based on that, and 
thereafter make two prostrations after the salutation. 


So also is the hadith of Al-Mugirah bin Shubah €} that he led some people 
in prayer and forgot the Middle Tashahhud in the process, when he finished 
his prayer, he said the salutation then made two prostrations and made another 
salutation. After that he (Al-Mughirah €}) said, This is how the Messenger 
of Allah <$» did for us. 


Ahmad and At-Tirmidhi recorded it; the latter authenticated it. 


So also is the hadith of Ibn Mas‘ud £) that is contained in the Sahihayn and 
other works that the Prophet 4% observed the Noon Prayer as five units once, 
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it was said to him: Has there been an addition to the prayer? He 4% replied: 
No, and what is it that necessitated the question?” They replied: “You observed 
five units of prayer. The Messenger of Allah < then made two prostrations 
after he had made the salutation. 


All these narrations state clearly that the prostration can sometimes be before the 
salutation and it can be after; they indicate that both are permissible. However, 
it is necessary that the lawgiver <4) is followed in the cases narrations have 
indicated, such that the prostration is done before the salutation where he <4) 
did the prostration before the salutation, and done after the salutation where 
he did it after salutation. While other cases are done according to individual's 
choice; all being the Practice of the Messenger of Allah ¢<:}. There are different 
schools of thought over the matter; I have explained all in Sharh Al-Muntaqaa. 


As for the assertion that prostration of forgetfulness is with the saying of Allahu 
Akbar, the Tashahhud and saying the salutation; it has come authentically from 
him <y that he said Allahu Akbar and as well did salutation as reported in 
the hadith of ‘the fellow having long hands’; a hadith that is established in the 


Sahih. There are also several other Ahadith concerning the issue. 


As for saying the Tashahhud, it is derived from the hadith of Imran bin Husayn 
4.2,». He reported that the Prophet <4) led them in a prayer and forgot an act 
in the course of the prayer, he 4} thereafter made two prostrations then said 
the Tashahhud after which he made the salutation. 


Abu Dawud recorded it so also At-Tirmidhi; Ibn Hibban authenticated it, so 
also Al-Hakim who said that it is authentic upon the criteria of the two Imams 
- Al-Bukhari and Muslim. The like of the hadith has been reported from Al- 
Mughirah, Ibn Mas'ud, and A'ishah ¢ 38). 


As for the assertion that the prostration of forgetfulness is legislated for omitting 


the Sunnah aspects of the prayer, the basis for that is the Prophet's prostration 
when he forgot the Middle Tashahhud, and based on this hadith: 


For every act of forgetfulness (in prayers) there are two prostrations (to rectify 
it). 


What has been said by scholars over the hadith above is well-known. 


There are other Ahadith on the matter. It is done when the person observing 
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a prayer omitted any Sunnah of the prayer out of forgetfulness because it has 
come authentically from him ¢} that the prostration of forgetfulness is meant 
to spite the devil, as it has also come in the hadith of Abu Sa‘id in the Sahih. 
And there is no spiting to the Shaytan except with forgetfulness because he 
(the Shaytan), but what is deliberately left by the person observing the prayer is 
regarded as his own act not that of Shaytan; he therefore loses the reward for it. 


As for the assertion that prostration of forgetfulness can be used to rectify 
additional acts in the prayers even if it were a complete unit added out of 
forgetfulness, the proof for that is the hadith that was earlier mentioned. As 
for any act shorter than a unit of the prayer, it is safer that the prostration is 
carried out as well. As for a doubt in the number of units, there are Ahadith 
that were earlier mentioned stating that whoever falls into a doubt as regards 
the number of units his observes should strive to know what is certain then 
make the prostration for forgetfulness. 


As for the assertion that the person praying behind the Imam will follow him 
when performing the prostration of forgetfulness, the basis for that is the fact 
that doing it is part of completing the prayer with him, and due to the fact that 
the Companions {4%} used to make the prostration with the Messenger of 
Allah <$} whenever he did it. There is a command as to doing what the Imam 
does in prayer; that has earlier been mentioned. 
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Chapter 2.10 Making up the Missed 
Prayers 


-o e 


If a prayer is left deliberately not for any just cause, that is Allah’s debt worthier 
of being repaid, but if there is a cause, then it will not be regarded as repayment 
rather an action that must be brought forth whenever the excuse ceases to exist, 
except the Eid prayer, which has to be established the second day. 


Explanation: 


I say: The people of knowledge disagree as to repayment of prayers that one 
misses — not out of an excuse. The majority of the scholars are of the view that 
any prayer that is missed must be repaid. Dawud the literalist, Ibn Hazm and 
some people of the Shaafi School-of-thouhgt are of the view that there is no 
repayment for any prayer intentionally missed, if with no excuse. The author of 
Al-Bahr says that is the opinion of the two sons of Al-Haadi; so also it is said 
it is the opinion of Al-Ustadh, There is a report from Al-Qasim that says that 
is his own view too, so also from An-Nasir, They say whoever intentionally 
misses a prayer has suffered an inequity for missing that prayer. That is also the 
opinion of Shaykhul-Islam Taqiyuddin ibn Taymiyyah ¢.@). 


The majority of the scholars do not come up with proof indicating that it 
must be repaid, and I am not aware of any proof in the Book and the Sunnah 
saying that, except a narration from a woman of Al-Khuthami Tribe whom the 


Messenger of Allah +} told that: 


It is Allahs debt that is worthier of being repaid. 
The hadith is authentic in Sahih Al-Bukhari, 


The hadith contains a general statement implied by the attributive use of the 
phrase Allah's debt, that includes what is being discussed in this chapter. That 
is the only. 
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Proof the scholars saying the prayer must be repaid rely on. 


Meanwhile, they do not hold this only proof the same way; there is a difference 
of opinions among the scholars as to whether in a case of repayment, it suffices 
to have an indication of the obligation of repayment, or that there must be 
an establishment that a debt should be paid? The truth however is that there 
must be a new indicator or an establishment because the general command to 
repay debts is independent of responsibility of repayment (which needs to be 
established). 


The difference among the scholars actually occurred as regards a prayer that is 
intentionally left without a cause. 


But if there is a cause for leaving a prayer, such as sleeping, forgetfulness, or 
being busy at war while there is no room for observing the prayer of fear, and 
when there is exchange of swords (between someone and the enemy). It is then 
obligatory that such a prayer be observed when the excuse is no more, the time 
it will be performed will be regarded as its time, and carrying it out then will be 
seen as bringing forth a missed act as many Ahadith have pointed out. 


Whoever sleeps off a prayer or forgets it, its time is when he remembers it. 
That has earlier come in the first part of the Chapter of Prayers. 


However, there is a difference of opinions regarding that. However, the truth 
is that the time he wakes up or remembers it is its time. The time will not 
be regarded as the time of repayment due to what has clearly come from the 
Messenger of Allah <4} that the time for a prayer that is forgotten, or one that 
its time is slept off is the time the person remembers. 


As for a prayer left for a reason other than sleeping or forgetfulness, like 
someone in the war front, the Messenger of Allah 4#} and his Companions 
{4 were prevented from observing Zhuhr and Asr Prayers at their respective 
times by the enemy on the day of Battle of Trench. They could not observe the 
prayers until after a part of the night has set-in as was recorded by Ahmad 
and An-Nasai on the authority of Abu Sa‘id Al-Khudri. The hadith is also 
contained in the Sahihayn, as recorded on the authority of Jabir bin Abdillah 
<.,», though there is no mention of the Noon Prayer in that hadith; only Asr 
Prayer was mentioned. 


As for the assertion that if Eid prayer is missed due to loss of count, that it will 
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be observed the following day and that it cannot be observed on that day if its 
time has lapsed. The proof for that is the hadith of Umayr bin Anas <% who 
reported from his uncle that their visions were impaired by cloud and were 
unable to sight the crescent; they continued fasting until some strange riders 
arrived later in the day. They testified in the presence of the Messenger of Allah 
<) that they saw the crescent the day before, the Prophet <% then ordered 
the people to break their fast (being the last day of fasting) and that they should 
come out for their Eid the following day. Ahmad, Abu Dawud, An-Nasai, Ibn 
Majah, and Ibn Hibban recorded the hadith; Ibn Hibban recorded it in his 
Sahih, Ibn Al-Mundhir held it to be authentic so also Ibn As-Sakan, Ibn Hazm, 
Al-Khattabi and Ibn Hajarin Buluugh al-Maraam, 
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Chapter 2.11 Jumu’ah Prayer 


Jumu‘ah Prayer is obligatory on every morally responsible person except the 
women, slaves, travellers and the sick ones. It is like the rest of the prayers; it 
does not differ from other prayers except in the legality of having two sermons 
before it. The time for Jumu‘ah Prayer is the time for Zhuhr Prayer. It is for 
anybody that comes for it that he should not walk past the necks of the people, 
and that he should remain silent in the course of the two sermons. It is good 
that one goes to Jumu‘ah at the earlier time, and that one applies perfume, 
beautifies oneself and sits near the Imam. Whoever meets a unit therein has 
indeed met the prayer. Jumu‘ah Prayer is optional on the day of Eid 


Explanation: 


I say: Jumu‘ah Prayer is one of the obligatory acts Allah, the Glorified, has 
legislated as laws. The Book of Allah is unequivocal on that, so also what has 
authentically come from the Pure Sunnah; like the hadith that the Messenger of 
Allah <% once thought of burning the dwelling of those who used to stay away 
from it. The hadith can be found in the Sahih on the Po of Abdullah bin 
Masuud, and the like of the hadith of Abu Hurairah {4%} that the Messenger 
of Allah <> said: 
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The people should cease from their abandonment of Jumuah Prayers lest Allah 
will seal their hearts and they will surely become among the heedless ones. 


Muslim recorded the hadith; and some other collectors. 


On the issue is the hadith of Hafsah <s} traceable to Messenger of Allah <% 
that he <=} said: 
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Leaving for Jumuah Prayer is obligatory on every grown-up person. 
An-Nasai recorded the hadith with an authentic chain. 


So also is the hadith of Taariq bin Shihab 42} that goes thus: 
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Jumuah Prayer is rightfully obligatory on every Muslim. 
Abu Dawud recorded it. It will soon come. 


The Messenger of Allah 4%) remained on its observance; that was since the 
time Allah the Almighty legislated it till He took his soul 4}. 


Ibn Al-Mundhir €@} says there is a consensus over its being obligatory 
on every Muslim. Ibn Al-Arabiyy <} said: Jumuah Prayer is OP aor 
according to the consensus of all the scholars. Ibn Al-Qudamah £4) says 
in Al-Mughnee: Scholars of Islam agree on the obligation of Jumuʻah Prayer; 
they only disagree as to its being obligatory on every Muslim or whether it is a 
communal obligation. 


Thus whoever denies the obligation of the Jumu‘ah Prayer has indeed made a 
mistake and is not correct. 


As for the assertion that it is not obligatory on the women, the slaves, the 
travellers and the sick ones, the proof for that is the hadith: 
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The Jumuah prayer is obligatory on every Muslim in the congregation except 
four groups of people: A slave or a woman or a young one or the sick person. 
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Abu Dawud recorded the hadith on the authority of Taariq bin Shihab 4#% 
from the Messenger of Allah ¢}. Al-Hakim also recorded it on the authority 
of Taarig £4} who in turn reported it from Abu Musa 4%}. Al-Haafidh Ibn 
Hajr said more than a scholar of hadith authenticated it. 


There is a mention of travellers in the hadith of Abu Hurairah and Jabir bin 
Abdillah <#%}. Both hadiths are well-known. What is known is that the 
traveller cannot hear the call to prayer, and it has come that the Jumu‘ah Prayer 
is obligatory on whoever hears the call to prayer as it has come in the hadith of 
Ibn Amr <4 as found with Abu Dawud. 


As for the assertion that the Jumu‘ah Prayer is like the rest of the prayers; that 
it does not differ from other prayers except in the legality of the sermon it 
contains, which comes before it. The assertion is due to the fact that there is 
no proof that indicates that the Jumu‘ah Prayer differ from the other prayers in 
other than the issue of the sermon. 


Thus this conclusion indicates the rejection of the view that it is part of the 
criteria of the obligation of the Jumu‘ah Prayer that: it must be lead by a Grand 
Ruler (administering a country), done a town that brings the people together, 
and that there must be a specific number of people before it can be constituted. 
There is no proof indicating the desirability of these conditions let alone proofs 
indicating their obligation or proofs indicating their being conditions that 
must be met. 


Therefore, if two persons observe the Jumu‘ah Prayer in a place where there is 
no other Jumu‘ah Prayer, such have indeed rendered what is obligatory upon 
them. If one of them gives the sermon, they have both carried out the Sunnah; 
and if they were to leave the sermon, there is nothing against them since the 
sermon is just a desirable act® of the Jumu‘ah Prayer. 


If not the hadith of Taariq bin Shihab <:>, that was mentioned shortly, that 
says the Jumuah prayer is obligatory upon every Muslim to be observed in 
congregation, and because the Messenger of Allah {<$} never performed it 
alone, it could have been said that the Jumu‘ah Prayer can be performed singly 
like other prayers. 


As for the assertion that the time to observe the Jumu‘ah prayer is the same as 
the time the Zhuhr Prayer is observed, this is due to the fact that the Jumu‘ah 
Prayer comes to replace the Zhuhr Prayer. However, there are proofs which 
indicate that the Jumu‘ah Prayer can be observed before the sun reaches the 
zenith. Such as the hadith of Anas bin Malik <4% that the Messenger of Allah 
<>» would sometimes observe the Jumu‘ah Prayer and the Companions ¢ 48) 


8 In As-Sayhl Al-Jarraah (vol 1/298), the author is of the opinion that Khutbah of Jumu‘ah Prayer is 
obligatory; and this is the superior view. 
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would go back to their dwellings to have the pre-noon siesta. The hadith can be 
found in the Sahih. 


There is a similar narration to the above; the hadith is recorded on the authority 
of Sahl bin Sad and found in the Sahihayn. 


So also the hadith that has come in the Sahih on the authority of Jabir bin 
Abdullah <» that the Messenger of Allah <% would observe the Jumu‘ah 
Prayer and the Companions #%} would go back to their camels and made 
them have their rest as the sun reached the zenith. 


These narrations clearly indicate that the Messenger of Allah <4} observed the 
Jumu‘ah Prayer before the sun reached the zenith. That is the view of Al-Imam 
Ahmad bin Hanbal <4}; and that is the truth. 


The majority of the scholars are however of the view that the time for Jumuah 
Prayer is the first part of the time for Zhuhr Prayer. 


As for the assertion that whoever comes to Jumuah Prayer should not to shove 
people aside in order to have his way, the proof for that is the hadith of Abdullah 
bin Busr «2. He said that a man came walking over peoples necks (on the day 
of Jumuah) while the Messenger of Allah € was giving the sermon, then the 
Messenger of Allah 4%} said to the man: 


Sit down; you have indeed hurt (others). 


The hadith was recorded by Ahmad, Abu Dawud and An-Nasai; Ibn Khuzaymah 
authenticated it and some others. 


Another is the hadith of Arqam bin Abu Al-Arqam Al-Makhzumi <: that 
the Messenger of Allah <y sai 


Indeed the person that walks over the neck of the people on the day of Jumuah, 
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separating two persons seated together, after the Imam has come out (for the 
sermon) is like someone dragging his intestines in the fire. 


Ahmad recorded the hadith so also At-Tabarani in Al-Kabir; there is a problem 
with the chain of the hadith. 


There are several other Ahadith on the topic such as the one that came from 
Muadh bin Anas 4: and found with At-Tirmidhi and Ibn Majah where he 


<4» said that the Messenger of Allah <% said: 
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Whoever walks past the peoples necks on the day of Jumuah is as if he takes a 
bridge to the hell. 


There is also one from Uthman and Anas ¢ 48%}. 


As for the assertion that one should remain silent in the course of the sermons, 
the proof for that is the hadith of Abu Hurairah ¢&} that the Messenger of 
Allah <> said: 
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When you say to your fellow, Keep quiet, on the day of Jumuah while the Imam 
gives the sermon, you have indeed made a foul speech. 


The hadith is in the Sahihayn and others. 


Ahmad and Abu Dawaid also recorded on the authority of Ali bin Abi Talib 
<2» that he 4 said: 
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Whoever comes closer to the Imam and then makes a foul speech, and neither 
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listens nor remains silent; he has upon him a burden of inequities; but whoever 
says: Keep quiet (to a friend) has made a foul speech and whoever makes a foul 
speech has no Jumuah. 


After saying that, Ali bin Abi Talib said <:%}: 
This is how I heard it from your Prophet <4). 
There is an unknown person in the chain of the hadith above. 


Also under the topic, there are several other Ahadith from a number of 
Companions of the Messenger of Allah 4%}. 


As for the assertion that it is desirable that one goes early to Jumu'ah, the proof 
for that is the hadith of Abu Hurairah €} as found in the Sahihayn and other 
works that the Messenger of Allah <4) said: 
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Whoever performs the ritual bath on the day of Jumuah then takes his leave 
for masjid, it will be as if he makes a sacrifice of a camel, and whoever goes in 
the second hour, it will be as if he makes a sacrifice of a cow, and whoever goes 

the third hour, it will be as if he makes a sacrifice of a ram, and whoever goes 
the fourth hour, it will be as if he makes a sacrifice of a hen, and whoever goes 

the fifth hour, it will be as if he makes a sacrifice of an egg. When the Imam 
however comes out (to deliver the sermon), the angels too will arrive to listen to 
the sermon. 


There are other Ahadith under the section talking about the permissibility of 
coming early to Jumuah. 


As for the permissibility of wearing perfume and beautifying oneself for the 
Jumu‘ah Prayer, the proof for that is the hadith of Abu Sa‘id ¢} from the 
Messenger of Allah <$} who said: 


“aye — 
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It is a duty upon every Muslim that he takes a bath on the day of Jumuah and 
that he puts on one of his best apparel, and if he has perfume he should wear 
some. 


Ahmad and Abu Dawud recorded it. 


The hadith can also be found in the Sahihayn in this version: 
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Taking a bath on the day of Jumuah is an obligation upon every grown-up 
person (who is a Muslim), and that he should brush his teeth and wear some 
perfume if he finds. 


Ahmad, Al-Bukhari and others also recorded on the authority of Salman Al- 
Farisi £: who said, the Messenger of Allah 44y said: 
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A man will not take a bath on the day of Jumuah, cleans himself as much as he 
can, applies oil, or wears some perform from his house, and then goes to Masjid 
not separating between any two sited persons, then observes the optional prayers 
as much as has been destined for him, and remains silent when the Imam starts 
talking, except that Allah forgives him of the sins between that Jumu‘ah and 
another one. 


Ahmad and others also recorded on the authority of Abu Ayyub £2,» who said: 
I head the Messenger of Allah <} say: 
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Whoever takes a bath on the day of Jumuah, wears some perfume if he has, puts 
on one of his best apparel and goes out until he reaches the masjid, and then 
performs the optional prayers if he feels so, does not hurt anyone, and remains 
silent as his Imam comes out until he observes the prayer, that will serve as an 
expiation for what is between that Jumuah and another one. 


The men of the above hadith are trustworthy. There are other Ahadith over the 
topic. 


As for the assertion that it is meritorious to sit closer to the Imam, the proof for 
that is the hadith of Samurah €} as found with Ahmad and Abu Dawud that 
the Prophet <% said: 
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Visit (places of) remembrance (of Allah) and come closer to the Imam, indeed, a 
person will not cease to stay away until he stays farther from Jannah even if he 
enters it. 


There is a cut in the chain of the hadith. There are other Ahadith on the topic. 


Among the acts held to be lawful on the day of Jumu‘ah is taking a bath; much 
has been said over that in the section of bath. 


As for the assertion that whoever meets a unit of the Jumu’ah Prayer has met 
the Prayer, the proof for that is the hadith that goes thus: 
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Whoever meets a unit in the Jumuah Prayer should add the other to it; his 
prayer is indeed complete. 


The hadith has many routes with which it can be said that it is a fair narration 
supported by other fair narrations. 


We have mentioned that Jumuʻah Prayer is like other Prayers, and that its 
sermon is not a condition such that it will be said that unless the sermon is 
done the prayer will be said not to be acceptable. I have explained in details - in 
a wide research work - I did in conjunction with one of the knowledge figures 
in the aspects he needed from the research work; whoever is interested in that 
should visit the work, it is a very beneficial one. 


As for the assertion that Jumu‘ah Prayer is ener. on the day of Eid, the proof 
for that is the hadith of Zaid bin Arqam 4:4) that the Messenger of Allah 44 
said: 


Whoever wishes to combine (the Jumuah Prayer and the Eid), let him do so. 


Ahmad, Abu Dawud, Ibn Majah, An-Nasaiand Al-Hakim recorded the hadith. 
Ali bin Al-Madiniheld it to be authentic. 


Abu Dawud, Ibn Majah, and Al-Hakim also recorded on the authority of Abu 
Hurairah <: from the Prophet 4} that he <> said: 
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Two Eid celebrations are combined for you today (the Jumuah and the Eid), the 
Jumuah Prayer suffices whoever wishes that, but we shall combine them. 


The narration has been found to be faulty due to a cut between the reporter from 
a Companion and the Messenger of Allah <> [The name of the Companion 
was not mentioned]. There is also Bagiyyah bin Al-Walid in its chain. There are 
several other Ahadith on the topic like the one from Ibn Abbas, Ibn Az-Zubayr 
and others ¢485». 


What is apparent in the Ahadith is a respite with respect to the person that 
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performs the Eid Prayer and the person that does not. In fact, An-Nasai and 
Abu Dawud recorded that Ibn Az-Zubayr, in his reign, did not perform the 
Jumu‘ah Prayer for the people after observing the Eid Prayer. Ibn Abbas {4%}, 
when he was told of it, said that Ibn Az-Zubayr <4} acted correctly. 


There is a problem with the chain of that narration. 
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Chapter 2.12 Prayer of the Two Eids 
Eid al-Fitr and Eid al-Adha 
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The Prayer of the Two Eids are two rakaat; seven Takbirat (saying Allah Akbar) 
in the first unit, that will come before the recitation of the Qur'an. In the second 
unit, it is five Takbirat. There is Khutbah in it, so also it is meritorious that one 
beautifies oneself for it and goes to the outskirts of the town for its observance, 
and that one passes through alternate routes (to and fro the Eid). It is also 
desirable that one eats before going to Eid al-Fitr (the Eid of celebrating the end 
of the fasting of Ramadhan) but not Eid al-Adha (the Eid of sacrifice). The time 
for observance of the prayer is after the sun has risen in the length of a spear 
before it reaches the zenith. There is neither Adhan (call to prayer) nor Iqamah 
(words of establishing the prayer) in the observance of the Eid Prayer. 


Explanation: 


I say: The people of knowledge differ as to whether the Eid prayer is obligatory 
or not. The truth is that it is obligatory, because the Messenger of Allah 
<@-» despite his usual observance of it (that may be enough to establish its 
obligation), he did command us to go out for it. That has come in the hadith 
where he <} commanded the people to set out to the Praying Ground after 
he had been informed by some strange riders who sighted the new moon. The 
hadith is authentic. 


It has also come in the Sahih in the hadith of Umm Attiyyah €@} who said: 
“The Messenger of Allah ¢} commanded us to bring along the young girls, 
the women in their menstrual cycle, and women in their private quarters for 
the celebrations of the Fitr and Adha. As for the women in their menstrual 
cycle, they should stay away from the prayer but come along to witness the 
goodness of the day and the supplications of the Muslims. 


The command that Muslims should come out for the Eid is tantamount to 
command that they should come out to observe the prayer except for the 
person who has an excuse, as understood from the purport of the narration. 
Men come under the command than women. 


The Takbirat in the first unit of the prayer before the recitation are seven, and 
five in the second. The proof for that is the hadith of Amr bin Shuayb from 
his father, who also reported from his father, ¢4%} that the Messenger of 
Allah < made twelve takbirat in the Eid Prayer; seven in the first unit and 
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five in the second unit. The report was recorded by Ahmad and Ibn Majah. 
[Ahmad said: This is my view. Al-lraaqi said: The chain of the hadith is good. 
At-Tirmidhi reported in his Al-Ilal Al-Mufrad from Al-Bukhari that he said: 
The hadith is authentic. ] 


In a version reported by Abu Dawud [and Al-Daraqutni], the takbirat in 
Fitr Prayer are seven in the first unit and five in the second unit, and there is 
recitation after both. The chain of the hadith is good; Al-Bukhari authenticated 
it. 


At-Tirmidhi also recorded on the authority of Amr bin Awf Al-Muzani that 
the Prophet 4} in the two Eids (the Fitr and the Adha) made seven takbirat 
in the first unit, before the recitation of the Qur’an; and in the second unit, he 
made five takbirat before the recitation of the Quran. At-Tirmidhi held it to 
be fair and he was challenged for that because there is Kathir bin Abdillah bin 
Amr bin Awf in its chain, who reported his father, who also reported from his 
father, who is an abandoned reporter. 


Al-Nawawi €2» said: “Perhaps, At-Tirmidhi relied on the supportive evidence 
and others to render it hasan’ End of quote. 


Al-Iraaqi €&} said: At-Tirmidhi only followed Al-Bukhari (with respect to 
rendering the hadith fair); he actually said in his book, Al-Ilal Al-Mutrad that 
he asked Al-Bukhari <} about the hadith and that he said: “There is no other 
narration in the section as better as the hadith, and that is my view. End of 
quote. 


Ibn Majah also recorded it, but there is no mention of recitation of the Qur’an 
in his version. 


Al-Daraqutni also recorded it; so also Ibn Adyy and Al-Baihaqi. But there is 
Kathir bin Abdillah bin Amr bin Awf who reported on the authority of his 
father then his grandfather. Al-Shafii and Abu Dawud <} said: He is one of 
the arrowheads of lies. Ibn Hibban said: He has a copy of fabricated works from 
his father on the authority of his grandfather. 


Ibn Majah also recorded on the authority of Sad Al-Qaradh Al-Muadhin that 
the Prophet <> used to make takbirat in the two Eids; seven in the first unit 


before the recitation of the Quran and five in the other unit before the recitation 
of the Qur'an. Al-Iraaqi {> said: Its chain is weak. 


There are several other Ahadith in the section supporting the view; all the 
narrations put together are sufficient as proofs. There are about ten schools-of- 
thought over the issue; the one being discussed here is the clearer view. 


As for the assertion that there should be a sermon after the prayer, the proof for 
that is what has come in the Sahihayn and some other works on the authority 
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of Abu Sa‘id €: }. He said the Messenger of Allah ¢} used to come out on 
the day of Eid al-Fitr and Eid al-Adha to the prayer ground. He would start 
with the prayer, after the prayer he would stand up and face the people, while 
they sat in their rows, and begin to admonish, counsel, and command them. 
If he felt like raising a delegation or giving a command, he would do so and 
thereafter took his leave. 


There is a hadith under the section recorded on the authority of Jabir bin 
Abdillah €2} as found in Sahih Muslim and other works. 


The first person to give the sermon before the prayer of Eid was Marwan; he 
was challenged on that account. 


An-Nasai recorded so also Abu Dawud and Ibn Majah on the authority 
of Abdullah bin As-Saib <: who said: I witnessed a Eid Prayer with the 
Messenger of Allah >, when he finished the prayer, he said: 


Indeed we want to give sermon, whoever is interested in sitting for the sermon 
let him sit and whoever wants to take his leave let him leave. 


As for the assertion that it is desirable that one puts on beautiful clothes for 
the Eid aya the proof for that is what is established in the Sahihayn that 
Umar 4:4) got a pair of complete dress from the market; the dress was made 
of brocade, and it was for sale. Then Umar <2» got hold of it and went to 
the Messenger of Allah <$ and said: O the Messenger of Allah, buy this 
and beautify yourself with it for the Eid and for receiving delegations. The 
Messenger of Allah <#> thereafter replied: 


Indeed this is clothing of those who will not have a share (in the hereafter). 


Al-Shafi €4%} also recorded from his teacher, Ibrahim bin Muhammad, who 
in turn reported from Jafar bin Muhammad then from his father then from his 
grandfather that the Prophet 4+} used to put on a cloak made of flax on every 
Eid day. 


sy 
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The teacher of Al-Shafi ¢4)} in the above narration [that is, Ibrahim bin 
Muhammad] is a weak narrator. But there is supportive evidence in the 
narration of Said bin As-Salt from Jafar bin Muhammad, and then from his 
father, from his grandfather, then from Ibn Abbas 4}; the hadith is as the one 
mentioned. It was recorded by At-Tabarani {4%}. 


Ibn Khuzaymah also recorded from Jabir ¢} that the Prophet ¢#} used to 
put on a red cloak on the Eid days and on the days of Jumu‘ah. 


As for the desirability of going to the outskirts of the town for its observance, 
that is due to the usual practice of the Messenger of Allah <4}. The Messenger 
of Allah <$} once observed the Eid Prayer in the masjid, but was due to the 
rain effect as it has come in the hadith of Abu Hurairah ¢4} found with Abu 
Dawud, Ibn Majah, and Al-Hakim. But there is an unknown reporter in the 
chain of the hadith. 


As for the desirability of alternating the routes for going and coming from the 
Prayer Ground, the proof for that is the hadith of Abu Hurairah 4%} recorded 
by Al-Bukhari and some others wherein he (Abu Hurairah €:}) said: The 
Prophet << was such that he would go and come back from the prayer ground 
on alternative routes on the day of Eid. 


Abu Dawud and Ibn Majah recorded the like of the hadith on the authority of 
Ibn Umar 2}. Several other Ahadith besides those that have been mentioned 
are under this section 


As for the desirability of eating before leaving for Eid al-Fitr but not Eid al- 
Adha, the proof for that is what has authentically come in the Sahih on the 
authority of Anas 4%) who said the Prophet <% would not set out for the Eid 
on the day of Eid al-Fitr until he had eaten some dry dates; and he <4 would 
eat odd number of them. 


Ahmad, At-Tirmidhi, Ibn Majah, Ibn Hibban, Al-Daraqutni, Al-Hakim and 
Al-Baihaqi also reported on the authority of Buraydah ¢2} who said, the 
Messenger of Alldah <) would not set out for the Eid on the day of Fitr until 


cee 
he had eaten, and he would not eat anything on the day of Adha until he came 
back. 


Ahmad added that the Messenger of Allah < would eat from the animal he 
slaughtered. 


There are other Ahadith under the section. 


As for the assertion that the time for the observance of the Eid Prayer is when 
the sun rises to the spear length before it reaches the zenith, the proof for that is 
what Ahmad bin Al-Hasan Al-Banna said in his book Kitaabu Al-Adhaahi on 
the authority of Jundub €&} who said, the Messenger of Allah 44% was such 
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that he would observe the prayer for us on the day of Fitr while the sun would 
be at the length of two spears; as for the prayer of Adhha, he £) would do so 
while the sun was at the length of a spear. 


Abu Dawud also recorded so also Ibn Majah on the authority of Abdullah bin 
Busr - a Companion of the Messenger of Allah <$}, that he (Abdullah bin 
Busr <) went out with the people on the day of Fitr or Adhha, he then 
faulted the lateness of the Imam in coming out for the Prayer, he then said: ‘By 
this time, we would have finished the prayer (in the time of the Messenger of 
Allah <$). That was the time of the Prayer. 


Al-Shafi‘i also recorded a narration which is a Mursal that the Prophet <> 
wrote to Amr bin Hazm 2} who was in Najran that he should hasten the 
Adhha Prayer but delay the Fitr Prayer. There is Ibrahim bin Muhammad, 
teacher of Al-Shafi‘i, in the chain; he is a weak narrator. 


There is a consensus on what the Ahadith indicate though they are not sufficient 
as proofs. 


As for the latest time the prayers of the two Eids can be observed, then it is 
when the sun leaves the zenith. When the leaving for the prayer is after the 
sunrise till the sun reaches its zenith, as some people of knowledge have said, 
then the hadith of the Messenger of Allah <> whereby he commanded the 
riders to move to the prayer ground point to that. 


The author of Al-Bahr said that the time is after the sun might have become 
clearer till the sun reaches the zenith; I do not know any difference of opinion 
as regard that. 


As for the assertion that there is neither Adhan nor Iqamah, the proof for that 
is what has come in the Sahih on the authority of Jabir Ibn Samurah <4% who 
said: I observed the Eid Prayer with the Prophet 4#} not once or twice, there 
was neither Adhan nor Iqamah. 


It has also come in the Sahihayn on the authority of Ibn Abbas <4} that he 
said: The Adhan neither used to be made on the day of Fitr nor on the day of 
Adhha. 


There are other Ahadith under the section. 
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Chapter 2.13 Prayer of Fear 
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The Messenger of Allah £4} indeed observed the Prayer of Fear in a number 
of ways; all the manners are acceptable. For instance, when the fear is severe 
and the fighting becomes very tense, the prayer can be observed on foot or 
while riding, it can even be observed facing a direction other than the Qiblah, 
and with just movements of the limbs. 


I say: The Prayer at time of fear has come in a number of ways; it is said, in 
about sixteen or seventeen, or eighteen ways. Some said the numbers of the 
ways are less than that. 


A number of the ways have come authentically from the Messenger of Allah 
<Æ); there was an instance where he <£ observed two units of prayer for 
each group of the two groups of the warriors; thus the Messenger of Allah <4} 
observed four units while the people observed two. This manner of observing 
the prayer is well established in the Sahihayn in the hadith recorded on the 
authority of Jabir bin Abdillah €&}. 


There was another instance where he £% only observed a unit for each of the 
group of the people; thus he <3} observed two units in all while each group 
observed one. This manner is recorded by An-Nasai with a chain made up of 
trustworthy men. 


Another manner was that the Messenger of Allah 4%) observed the prayer for 
all the people. He <<} made the takbir and the people made it too, he went 
to the bowing position, the people followed him, he rose and they rose with 
him, he then prostrated but it was only the people in the row behind him that 
went in prostration with him. The people in the second row stood on watching 
the enemy. When the Prophet <$) finished the prostration with the people 
with him, the second row went into prostration and later stood up, then the 
second row changed their position to the front and the former first row found 
themselves in the rear. They did as was done in the first unit while the former 
first row was at the rear and the rear became the front row. Then the Messenger 
of Allah <Œ} made the salutation, and all of them followed suit. This manner 
of observing the prayer in time of fear is established in Sahih Muslim and some 
other books in the hadith recorded on the authority of Jabir bin Abdillah €&}; 
so also in the hadith of Abu Ayyaash Az-Zuraqiyy as recorded by Ahmad, Abu 
Dawud and An-Nasai. 


Another manner of performing the prayer of fear is that the Messenger of Allah 
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<< would observe a unit with each of the two groups of the people while 
the other ground would stand to watch the enemy. The group observing the 
prayer would (complete their prayers themselves and) leave to stand in the 
position of their brethren that were facing the enemy. The second group would 
come and the Prophet <} would observe a unit for them as well and then 
make salutation. The second group too would complete the remaining one unit 
themselves. This manner of observing the prayer of fear is established in the 
Sahihayn in the hadith of Ibn Umar &:8}. 


Another manner was that a group observed the prayer with the Messenger of 
Allah <$} while the other group was watching the enemy, backing the Qiblah 
direction. He 4% made takbir, and all the people said it with him - those 
with him and those facing the enemy -, he then went to bowing and made one 
bowing, and the group with him made one bowing too, then the Messenger of 
Allah <% went to prostration and they prostrated with him as well while the 
other group were facing the enemy. Then he £%} stood up and the group with 
him stood up too after which they went and faced the enemy. The group that 
was facing the enemy before then came, went to bowing and prostration while 
the Messenger of Allah {2 remained as he was. Thereafter, they rose, he ¢% 


made another bowing and they made the bowing with him; he also went to 
prostration and they went with him. Then the group facing the enemy came, 
bowed, and prostrated while the Messenger of Allah £4» was sitting alongside 
those that were with him as well. Then it was time to say the salutation; he 
made it and they all made the salutation with him. Thus the Messenger of Allah 
4» performed two units and each of the group performed two units too. This 
manner of performing the prayer of fear was recorded by Ahmad, An-Nasai 
and Abu Dawud. 


Another manner was that the Messenger of Allah <4} would observe a unit 
with a group of people while another group would be facing the enemy, then 
he <#) would remain standing while the people would complete the prayer 
for themselves then they would move and face the enemy. Then another group 
would come to the Messenger of Allah <) and he would observe the unit of 
prayer that remained in his own prayer with them and they would complete 
their prayers themselves and he would made the salutation for them. This 
manner of observing the prayer at the time of fear is established in the Sahihayn 
in the hadith recorded on the authority of Sahl bin Abee Hathmah 44>. 


The Prophet’s manner of performing the prayer in the time of fear came in 
different ways because he {4#} used to consider the best manner for the prayer 
and better security wise. 


As for Maghrib Prayer, there is a consensus that reduction does not apply to it. 
There is a difference of opinion as to whether it is best that the Imam observes 
two units with the first group then one with the other group; or the other way 
round. There is no narration from the Prophet <$} that is authentic as regard 
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that. It was reported that Ali bin Abi Talib £4) observed Maghrib Prayer in the 
night of Battle of Hareer; there are variations in the reports of how he observed 
it just as there are variations in what people say about it. What is however 
apparent is that, whatever manner is adopted is permissible; if he observes 
three units for each of the group such that Imam would observe six units in all 
while each of the group would observe three, it is correct based on the manner 
of observing the prayer of fear in other than the Maghrib Prayer. It is known 
that someone observing an optional prayer can lead a person observing an 
obligatory one as it has earlier come in the book. 


As for the manner of observing the prayer of fear when the fighting becomes 
tense — the prayer that is referred to as-Salaatul-Masaayif. Al-Bukhari recorded 
on the authority of Ibn Umar <) in the section of Tafseer of Surah Al- 
Baqarah the wording: If the fear becomes severer then observe your prayer on 
your heels or on your rides whether you are facing the Qiblah or not. 


Malik £&} reported from Naafi &: I did not see Abdullah bin Umar mention 
that except from the Messenger of Allah <>. 


The report is also in Sahih Muslim in a similar way. 


Ibn Majah too recorded it on the authority of Ibn Umar 4} that the Messenger 
of Allah <<» described the prayer of fear as this: If the fear becomes severer 
then observe you prayer on your heels or on your rides. 


Ahmad and Abu Dawud recorded with a fair chain via Abdullah bin Unays 
<8,» who said: “The Messenger of Allah ¢} sent me to Khalid bin Sufyan; he 
< was in the direction of Uranah and Arafah, he said to me: Go and kill him. 
Ibn Unays said: I saw him and it was time for the Asr Prayer; I said, I wish there 
should be some times between me and him that will be enough for me to delay 
the prayer’ I went on while I was observing the prayer, making movements 
with my limbs towards him, and when I came closer to him... 


It would be very strange that Ibn Unays <4% would not inform the Messenger 
of Allah <} about that; and if the Messenger of Allah {;> disapproved it he 
would have mentioned it. 
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Chapter 2.14 Prayer of the Traveller 
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It is obligatory for whoever leaves his town with the intention of embarking on 
a journey to shorten the prayer, even if the journey is less than a bareed’. But 
if he settles in a town wavering (whether he would proceed on the journey or 
not), he should shorten his prayers for twenty days, and if he is sure to stay in 
the town for four days, he should then complete his prayers thereafter. He can 
also merge prayers whether in the forward manner or deferment way with one 
Adhan and two Iqamahs. 


Explanation: 


I say: As for the obligation of shortening the prayers, the proof for that is the 
hadith of ‘Aishah <» that came in the Sahih that the Messenger of Allah <4) 
said: 


The prayers were made compulsory as two units each; those (observed) at 
residence were increased while those done on journeys were retained. 


The hadith above implies that prayers on journey remain on the former 
foundations therefore whoever completes his prayers on a journey is as if he 
knowingly observes two-unit prayers as four and four-unit prayers as eight 
when at home. 


It has also come authentically in the Sahih that the Messenger of Allah 4%) 
said: 


9 Approximately twelve miles. 
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A charity Allah made for you; take Allahs charity. 
The Messenger of Allah <$} used to shorten his prayers while on journeys. 


As for the assertion that it is obligatory to shorten the prayers by him who 
leaves his town with the intention of a journey even if the journey is less than a 
bareed, the proof for that is what Allah The Almighty said: 
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And when you (Muslims) travel in the land, there is no sin on you if you shorten 
your Salah (prayer)... [An-Nisa: 101]. 


Travel in the land may mean all kinds of travelling, but does not include an act 
of strolling in the land that is shorter than a journey distance. The Messenger 
of Allah <$ used to make such strolling sometimes as his going to Baqee-al- 
Ghargad and other strolls but he < would not shorten the prayer. 


Nothing reliable has come as to the actual length of the distance a traveller can 
shorten his prayer. Therefore, the recourse has to be made to all what is referred 
to as a journey whether in the usage of the language or custom. 


Whoever leaves his town with the intention of going to a place where the 
movement to it is regarded as a journey (in the usage of the people), such will 
shorten his prayer even if that place is less than a bareed. Those who have said 
a distance must be up to a bareed, or it must take place for a day or two days or 
three days, or more; those who stipulate such have not come with convincing 
proofs; the utmost they have come with is this hadith: 


It is not permissible for a woman who believes in Allah and the Last Day to 
travel for three days without a male companion prohibited to her in marriage or 


her husband. 


In a version, it reads: 
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A bareed 


There is no mention of shortening the prayers in the hadith or its context; 
therefore citing the hadith as a proof is a mere conjecture. 


The best that has been mentioned under the issue of what distance can make 
one shorten the prayer is what Shubah £Y reported from Yahya bin Zaid Al- 
Hunaaiyy Æ}. He said: I asked Anas bin Malik <: regarding shortening 
the prayers (on journeys), he replied, The Messenger of Allah <3} was 
such that whenever he travelled a distance of three miles or three faraasikh 
(approximately: 24 kilometres), he would shorten his prayers to two units 
(except Maghrib and Subh Prayers). The doubt as to the actual distance was 
from Shubah €} as recorded by Muslim and other recorders of hadith. 


So, if you were to say that a woman is prohibited from embarking on journey 
without a male who is prohibited in marriage to her or her husband as a 
companion because the Messenger of Allah <$) described the distance 
mentioned in the hadith as a journey, I say, ‘the fact that the Messenger of 
Allah <} described that distance as a journey does not rule out referring to a 
shorter distance as journey. The Messenger of Allah <$) indeed described the 
distance of three faraasikh as a journey just as he 4} described the distance of 
a bareed (three miles) as a journey in the same hadith, though there are some 
uncertainties in the report. Moreover, the fact that a bareed is described as a 
journey does not rule out calling a distance shorter than that a journey. 


Furthermore, if you were to say that what about the hadith recorded by Al- 
Daraqutni, Al-Baihaqi and At-Tabarani on the authority of Ibn Abbas <: 
that the Messenger of Allah <4) said: 
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O people of Makkah! Do not shorten your prayers in a distance less than four 
bareed; from Makkah to Usfan. 


I say, there is Abdul-Wahab bin Mujahid bin Jabr in its chain; he was an 
abandoned reporter. 


There are different schools-of-thought over the matter, but this view (that there 
is no limit to the distance so far it is called a journey) is what is clearer to me. 


As for the assertion that when a traveller settles in a town but not sure of when 
to leave, that he will continue to shorten his prayers till twentieth day, and then 
start to complete his prayers afterwards. This view is informed by the fact that 
whoever is on a journey, when he settles in a place and ties down his ride, he 
will no more be considered a traveller. That is because the difficulties of journey 
are no more. In fact, if not that the lawgiver refers to whoever travels to and 
stays in a place as a traveller [like this statement:] 


Complete your prayers, O people of Makkah; we are indeed a people on a 
journey, 


If not, a person who travels to a place and stays there will not be considered a 
traveller. 


What is obligatory is that prayers should be shortened even if one stays in a 
place (whilst on a journey) as the lawgiver has stipulated. Whatever is above 
that then the traveller will be regarded as a resident, thus it becomes obligatory 
upon him to complete his prayers because he has become a resident; he is no 
more a traveller. 


The Messenger of Allah <Æ) stayed in Makkah on the occasion of the Conquest 
of Makkah, it is said that he {> stayed eighteen nights; some said nineteen 
nights and some said a period less than that. 


It has come in Sahih Al-Bukhari and some others that the duration of time the 
Messenger of Allah 4#» spent in Makkah were nineteen days. 
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Ahmad and Abu Dawud recorded on the authority of Jabir bin Abdullah that 
the Messenger of Allah <$» stayed in Tabuk for about twenty nights while he 
shortened his prayers in the course. 


Ibn Hibban recorded it also, so also Al-Baihaqi <4) while Ibn Hazm €2&) 


Authenticated it as well as Al-Nawawi £}. Thus, it is obligatory upon us that 
we should remain on this length and complete our prayers afterwards. 


What a good scholar was Abdullah bin Abbas <4», what a knowledgeable and 
understanding person he was with respect to the objectives of the Shari‘ah. As 
was recorded on his authority by Al-Bukhari and some other recorders, he said 
that when the Messenger of Allah <<} liberated Makkah, he ¢} stayed there 
for nineteen nights shortening his prayer. Ibn Abbas <4) said: Thus whenever 
we travelled and stayed in a place for nineteen days, we would shorten our 
prayers but if we stayed longer, we would complete it. 


I say: This Ibn Abbas view is a succinct and nice ses oe thought, and 
one based on the most profound verification. If Jabir £4} were to say to him: 
We stayed with the Messenger of Allah <> at Taabuuk for twenty nights 
shortening our prayers he (Ibn Abbas £3) would certainly reply that it was 
imperative. 


There are several schools-of-thought on the issue; but this is the view most 
appealing to me. 


As for the assertion that when a traveller is sure of settling in a place for four 
days, that he will have to be completing his prayers afterwards. That view is 
implied from what we explained earlier that a resident is not treated like a 
traveller, if at all, it should be within the limit established by the lawgiver - 
Sallallahu alayhi wa sallam; that is what must be held to. What is established 
from him <Æ} regarding a traveller who wavers as to whether he should stay 
behind in a place or continues his journey has been discussed. But regarding 
someone who does not waver, rather he is sure that he is going to stay behind 
for some specific days, it is obligatory that he does as the Messenger of Allah 
<> did. He stayed in Makkah with the determination of staying for hajj. 


It is established in the Sahihayn that the Messenger of Allah 3} arrived in 
Makkah the fourth day of Dhul-Hijjah and he <Æ} stayed there the fourth, 
fifth, sixth and seventh day then observed the Subh Prayer on the eighth day and 
then left for Mina. Thus, he stayed in Makkah for about four days shortening 
his prayers, doing that with the determination of staying in Makkah till he 
would begin the rites of hajj. That occurrence from him <$} is a proof that 
whoever is sure that he will stay in a place for some specific days will shorten 
his prayers for four days after which he will begin to complete his prayers. 

That is not because if he 44} had stayed more than four days, he would have 
completed his prayers, we do not know that. Rather it is in the perspective of 
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saying that a resident who is sure that he will stay in a place for some specific 
days will not shorten his prayers except with a permission (under the Shari'ah) 
just as the person who is not sure will do the same. 


The permission has however not come; adding to that, there is no authentic 
report other than what has been said from the lawgiver with that respect. 


Know that these three research works that are mentioned in this section are 
among the ‘battle grounds’ wherein the intellects look foolish. Schools-of- 
thoughts have had several serious (intellectual) confrontations over the matter 
such that there have come several distinct views. 


As for the assertion that a traveller can merge prayers together whether in the 
forward or deferment manner, with only one Adhan but two Iqamahs. The 
proof for that is what has come in the Sahihayn in the hadith recorded on the 
authority of Anas bin Malik <#%}. He said: “The Messenger of Allah {4} was 
such that whenever he wanted to embark on a journey and the sun was yet 
to reach the zenith, he would delay his Zhuhr Prayer till the time of Asr, then 
he would descend and merge the two prayers. But if the sun had reached the 
zenith before he began the journey, he would observe the Zhuhr Prayer then 
climb his ride. 


Ahmad, Abu Dawud, At-Tirmidhi - who found to be fair, - Ibn Hibban, Al- 
Hakim, and Al-Daraqutni recorded on the authority of Muadh <: that the 
Messenger of Allah <¥> during his journey to the Battle of Tabuk, whenever 
he waited to rest in a place and took off before the sun reached the zenith, he 
would delay Zhuhr Prayer till he combined it with the Asr Prayer. But when 
he took off the journey after the sun had reached the zenith, he would observe 
both the Zhuhr and Asr Prayers then carried on with the journey. 


Ahmad recorded the like of the hadith on the authority of Ibn Abbas 4» but 
has an addition of Maghrib and Isha Prayers. Al-Baihaqi and Al-Daraqutni 
also recorded it; [bn Al-Arabiyy said its chain is authentic. But Ibn Al-Arabiyy 
was challenged on that judgment with the fact that there is presence of a figure 
whose hadith is not acceptable. But the two hadith have routes with which they 
strengthen each other; nothing can necessitate the conclusion that they cannot 
be worked with altogether. 


Another hadith that talks about merging the Maghrib and Ishaa Prayers is the 
hadith of Ibn Umar 4 that is found in the Sahihayn and some others. He 
said the Messenger of Allah {4} was such that whenever he was advancing 
with a serious motion would delay the Maghrib Prayer till the sun set and the 
twilight appeared, he would then merge it with the Ishaa Prayer. 


As for the assertion that the merger is done with one Adhan and two Iqamahs, 
this is what is established in the Sahihayn in the Prophets act of merging the 


prayers at Muzdalifah. 
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Chapter 2.15 Prayer of the Two 
Eclipses 


Lunar and Solar Eclipses 


Q 


It is only a meritorious act (not obligatory). The most authentic report that 
has come as to the manner of its observance is that it is just two units; in each 
unit there are two bowing. There are other reports that it can be three, four, or 
five bowins in each unit. There is recitation between the two bowing. There is 
another report that there is just one bowing in each of the unit. It is desirable 
to make supplications therein, so also saying Allahu Akbar, giving charity and 
seeking forgiveness of the sins. 


Explanation: 


I say: As for the assertion that it is meritorious, this is because there is no 
evidence indicating its obligation. The mere fact that the Messenger of Allah 
<Æ} did it cannot establish other than its being meritorious. 


As for the assertion that the most authentic report that has come on the manner 
of observing it is that it is two units with two bowing, the proof for that is what 
has come in the Sahihayn and some other books in the hadith of Aishah, Ibn 
Umar, and Ibn Abbas €.4>. 


As for the assertion that it can be three bowing in each unit, that has come 
authentically in the hadith recorded on the authority of Jabir 4:4% as found 
with Muslim and some other recorders of hadith. So also on authority of Ibn 
Abbas &:&} as found with At-Tirmidhi, who held it to be authentic, and on the 
authority of A'ishah <} as found with Ahmad and An-Nasai. 


As for the assertion that it can be four bowing in each unit, that is established 
in Sahih Muslim and some other works in the hadith recorded on the authority 
of Ibn Abbas €&¥. 


As for the assertion that it can be five bowing in each unit, Abu Dawud, Al- 
Hakim and Al-Baihaqi recorded a hadith to that effect on the authority of 
Ubayy bin Kab 2}. 


As for the assertion that it is two units and one bowing in each unit, the proof 
for that can be found in Sahih Muslim and some other works in the hadith 
narrated on the authority of Samurah <4}. Abu Dawud, Ahmad, An-Nasai 
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and Al-Hakim also recorded it; Ibn Abdil-Barr £&} authenticated it on the 
authority of An-Numan bin Al-Bashir <2». Abu Dawud, An-Nasai and Al- 
Hakim recorded the hadith on the authority of Qabisah, 48>. 


As for the assertion that it is desirable that supplications are made in the course 
of the prayer so also saying Allahu Akbar and seeking forgiveness of sins from 
Allah, the proof for that is the hadith narrated on the authority of Asma [that 
the Messenger of Allah <$} said:] 


When you see it (the eclipse), make supplications to Allah, magnify Him, give 
charity and observe the prayer of the eclipse. 


The narration can be found in the Sahihayn. 


So also is what is contained in the hadith recorded in the Sahihayn on the 
authority of Abu Musa in this wording: 


When you see anything of such, hasten to the remembrance of Allah, making 
supplications to Him and seeking His forgiveness. 


The narration above is in the Sahihayn. 


In addition, in the version of the hadith narrated on the authority of Al- 
Mughirah <4», [the Messenger of Allah 4# said:] 


When you see any of the two (the moon or sun eclipse), make supplications to 
Allah, observe prayers until it becomes clear. 


The narration is also in the Sahihayn. 
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Chapter 2.16 Prayer for Rain 
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It is desirable during drought; it is two units. There is a sermon after the two 
units; the sermon will include words of remembrance of Allah, exhortation 
to obedience to Him, and warning from disobedience to Him. The Imam - 
and those with him - should be much in seeking forgiveness for their sins 
from Allah, so also they should be much in supplications that the drought be 
removed. All of them - after that - should turn over their cloths. 


Explanation: 


I say: As for the assertion that it is desirable, this is due to lack of evidence to 
its being obligatory. 


As for the assertion that it is two units with a sermon, it is because the Messenger 
of Allah <> came out (on the day he observed it) when the edge of the sun 
was appearing; he €}} then mounted the pulpit. The narration went on. There 
is in the hadith the mention of supplications and turning over of the cloaks. 
The hadith is recorded in Sunan Abi Dawud. Abu Awanah, Ibn Hibban, and 
Al-Hakim also recorded it; Ibn As-Sakan €&} found it to be authentic. 


Ahmad, Ibn Majah, and some recorders other than them recorded on the 
authority of Abu Hurairah 4:8). He said: The Prophet ¢) came out one day 
seeking the rain as we did; he £) observed two units of prayer for us without 
an Adhan or Iqamah, he then made a sermon. He made supplications to Allah, 
The Almighty and the Sublime, in the process. He <$) thereafter turned his 
face towards the Qiblah raising his two hands and turned over his cloak such 
that he made the one on the right hand side be on the left and vice-versa. 


There are several other Ahadith pointing to the same effect; the Ahadith 
indicate that there is making of supplications that the drought be removed and 
rain falls. And that the Imam and those with him turn over their cloaks. 


Said bin Mansuur ¢» recorded in his Sunan that Umar [ibn Al-Khattab €&}] 


Sought rain with prayer, that he did not do more than seeking forgiveness of 
sin. The Messenger of Allah <% indeed used to raise his two hands during the 
prayer of seeking for rain to the extent that the whiteness of his armpits would 
be seen. 


The Companions 4%} too used to observe the prayer of seeking for rain 
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after him, delegating one of the eminent personalities among them for the 
supplications on their behalf; especially the relative of the Messenger of Allah 
¢.% among them. An example of that was what Umar [bn Al-Khattab <8] 
did, that he <) delegated Al-Abbas to pray and make supplications on their 
behalf. Among the supplications he <2?) used to make is: 


O Allah, give us downpour; O Allah, give us downpour. 


That is how the hadith has come in the Sahihayn on the authority of Anas bin 
Malik <). 


Another supplication of his +} on such events is this: 
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O Allah, give us rain; a pleasant one, plentiful, penetrating, presently not later. 


This wording is what can be seen in what Ibn Majah <} recorded on the 
authority of Ibn Abbas 4%). 


All the wordings are established in oe of the Companions ¢ #%>} other than 
what was reported from Ibn Abbas <4 and in other books than Ibn Majahs. 
i such is this: 
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O Allah, You are Allah (the One worthy of worship), there is no deity worthy 
of worship beside You. You are the Rich while we are poor, cause the rain to 
descend on us and make whatever You might cause to descend a source of power 
for us and a need for the time being. 


The hadith is in Sunan Abi Dawud with an authentic reported by Aishah ¢@}. 
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Here is another supplication of his <4}: 


A gadi Iih ly dees iih desgi Iske gil sgl F 


$ 


O Allah, satiate Your slaves and Your livestock; cause mercy to spread across 
and bring Your dead land back to life. 


There are several other supplications. 


As for turning over the clothes, there is a narration as regargs that; that was 
what was earlier mentioned on the issue of turning the right hand side of the 


cloth to the left and the left to the right. 


It was also reported that the Messenger of Allah €} turned the front of his 
cloth to the back, so also were the people with him. The hadith was recorded 
by Ahmad on the authority of Abdullah bin Zaid 28); the basis of the hadith 
is the Sahih, 
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Funerals 
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Chapter 3.1 Ruling Regarding 
Someone on Dead Bed 
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It is part of the Sunnah to visit a sick person, make the person on the verge of 
death say the two statements of testimony (La Ilaha illa Allah, Muhammadu 
Rusuulullah <4, make him face (the Qiblah), close his eyes when he has 
passed away, recite Surah Ya-Sin on him. So also hastening in taking care of his 
funerals except when his death is needed to be actualized, paying his debt, as 
well enshrouding him. It is permissible to kiss him. It is upon the sick person 
to have a good thought about his Lord by repenting to Him and freeing himself 
from all burdens that might be upon him. 


Explanation: 


I say: As for visiting the sick person, the Ahadith that have discussed its legality 
are numerous. The lawgiver 4#) has made it one of the duties Muslims owe 
one another; there is in the san hayn and other works, the hadith recorded on 
the authority of Abu Hurairah € that the Messenger of Allah 44> said: 
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Rights of Muslims upon one another are five: Returning salutation of salaam, 
visiting the sick person, following the corpse (of a dead Muslim), responding to 
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invitations, and responding to the who sneezes by saying May Allah be merciful 
to you. 


There is an addition of the order of ‘advising one another’ in Sahih Muslim. In 
Al-Bukhari, there is an addition of this statement: 


And helping the oppressed and redeeming the pledge. 


As for helping the person on the verge of death to make the statement of 
testimony, the proof for that is the hadith that has come in the Sahih from the 
Messenger of Allah 4} that he said: 


Make your dying person say: La Ilaha illa Allah (There is none worthy of 
worship in truth except Allah). 


There are several other Ahadith in the section. 


As for making the person on the verge of death face the Qiblah, the proof 
for that is the hadith recorded on the authority of Ubayd bin Umayr on the 
authority of his father that the Messenger of Allah {$Æ} said, after a man asked 
him regarding the major sins: 
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They are nine: Ascribing partners to Allah, sorcery, killing, devouring the wealth 
of an orphan, turning ones heels in the (legitimate) battle ground, slandering the 
chaste (Muslim) women, disobedience to the two parents, violating the sanctity 
of the Sacred House; your Qiblah, the living and dead. 
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Abu Dawud recorded the hadith, so also An-Nasai and Al-Hakim. Al-Baghawi 
mentioned it in Al-Jadiyaat in a similar hadith recorded on the authority of 
Ibn Umar 4%); however, there is Ayyub bin Utbah in its chain — he is a weak 
narrator. 


The hadith has been cited as the proof for the legality of making the sick person 
face the Qiblah so that he can die facing it; that is inferred from the statement 
of the Messenger of Allah <4): 


Your Qiblah, the living and dead. 


There is a weakness in that view because what is intended in his statement 
<Æ): The living is when observing the prayer, and ‘the dead when making the 
niche in the grave for a person who is about to die, who cannot observe prayers 
any longer. Therefore, the hadith does not indicate that view, if not, it would 
be imperative to say that facing the Qiblah is obligatory upon the living at all 
time not necessarily when one is performing prayers, which is contrary to the 
consensus. Rather than making evidence for the view from that hadith, it may 
be better to make evidence with what Al-Hakim and Al-Bayhaqi reported on 
the authority of Abu Qatadah that Al-Bara bin Marur left a testamentary word 
that he should be made to face the Qiblah whenever he approached death. The 
Messenger of Allah 4#} commended it by saying: 


He acted according to the Fitrah. 


There is a difference of opinions as to the manner of making the person on the 
verge of death face the Qiblah. Some said he should be placed facing it while 
reclining on his back so that he would be able to face it with all his body, while 
others said he should be made to face it on his right hand side lying. It is this 
second opinion that is better. 


As for closing the eyes of the dead person (immediately he dies), the proof 
for that is the hadith recorded on the authority of Shadaad bin Aws as found 
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with Ahmad, Ibn Majah, At-Tabaraniand Al-Bazzarthat Shadaad said that the 
Messenger of Allah <> said: 
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If you are present at the time of the death of your people, then close their eyes, 
verily the eyes follow the soul. Say what is good because statement of grant ( 
Aamin) will be said to whatever the people of a household say. 


Muslim also recorded in his Sahih that the Messenger of Allah > entered 
upon Abu Salamah {< while he died and his eyes were opened, he <3 
closed them and said: 
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Verily, the eyes follow the soul when it is taken (from a body). As for the 
assertion that Surah Ya-Sin should be recited on the dying person, the proof for 
that is this hadith: 


Recite Surah Ya-Sin over your dead ones. 


The hadith is recorded by Abu Dawud, An-Nasaiand Ibn Majah. Ibn Hibban 
authenticated it in the hadith reported on the authority of Maqil bin Yassarfrom 
the Messenger of Allah ¢». The narration has been found to be somewhat 
faulty. "° 


The author of Musnad Firdaus has a report similar to the hadith on the authority 


10 ‘It has been explained beyond doubt by the scholars past and present, as Al-Imam Shawkani pointed 
out here, that there is no suitable evidence to back this act. It is however regarded as an innovation in 
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of Abu Ad-Darda and Abu Dharr ¢}. Abu Ash-Shaykh also recorded a hadith 
similar to it in Fad] Al-Quran on the authority of Abu Dharr alone. 


Ibn Hibban said in his Sahih that what is intended in the statement of the 
Messenger of Allah <): Recite Surah Ya-Sin over the dead ones, is that it 
is for a person who is dying not the dead. This is what is intended in other 
statement of the Messenger of Allah £4) Make your persons on the verge of 
death say: La Ilaha illa Allah (There is none worthy of worship except Allah). 


As for the requirement to hasten the burial process of the dead except when 
his death is needed to be actualized. The proof for that is the hadith recorded 
by Abu Dawud on the authority of Al-Husayn bin Wahwah that Talhah bin Al- 
Bara ¢ 48» was sick and the Messenger of Allah ¢#} paid him a visit and said 
in the course of that visit: 
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I do not see except that Talhah is close to death, get me informed when he passes 
away and be swift in preparing his burial because it is not proper that the corpse 
of a Muslim is kept amidst his kith and kin. 


Ahmad and At-Tirmidhi recorded a hadith on the authority of Ali bin Abi 


Talib £2» who reported from the Messenger of Allah <4) that he 4» said: 
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There are three things that should not be delayed, as-Salaat (prayers) when its 
time arrives, funeral procession at death, and marriage of a spinster when she 
finds a suitable partner. 


Nevertheless, if it is believed that someone has not really died, then he should 
not be buried until his death is confirmed. An example of that is a person 
suffering from pleurisy and the like 


As for the requirement to hasten the payment of debt (owed by the demise), the 
proof for that is the refusal of the Messenger of Allah ¢} to pray over a dead 
person who incurred some debts until one of the Companions vouched to pay 
the debt on his behalf; the hadith is a very popular one. 
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Another proof is the hadith that goes thus: 


The soul of a believer will be tied to his debt until it is paid for him. 


Recorded by Ahmad, Ibn Majah and At-Tirmidhi who authenticated it; the 
hadith was recorded on the authority of Abu Hurairah <4). 


As for shrouding the dead with a complete cover cloth, the proof for it is what 
occurred from the Companions in their act of shrouding the Messenger of 


Allah <> 


With a Yemeni cloak. The hadith can be found in the Sahihayn as recorded 
on the authority of Aishah <Æ». That act is due to the custom that had been 
transmitted down from the time of the Messenger of Allah 44}. 


As for the permissibility of kissing the dead, the proof for that is the act of 
the Messenger of Allah ¢4}, he kissed Uthman bin Mazhuun 4%) when he 
died. The hadith was recorded by Ahmad, Ibn Majah, and At-Tirmidhi, on 
the authority of Aishah €@}; At-Tirmidhi authenticated it. There is another 
hadith recorded on the authority of ‘Aishah and Ibn Abbas <} that Abu Bakr 
<:> kissed the Messenger of Allah ¢#} after his death. As for the assertion 
that it is upon the sick person to have a good thought about his Lord, the proof 
for that are the several Ahadith that have come over that issue. An example of 
which is the hadith that forbids a dying person not to die except with a good 
thought about his Lord [The Almighty], so also is the hadith of the person 
whom the Messenger of Allah 4#} visited and enquired from: 


How are you feeling in your soul? 


The man replied: 
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I hope for the best from Allah and I fear for my sins. 
The Messenger of Allah <44> then said: 
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The two (that is, hoping for the best from Allah, the Almighty, and fearing for 
ones sins) will not come together in a persons heart at a like this point except 
that such person enters Jannah. 


Or as said by the Messenger of Allah <>. 


As for the requirement of repentance, there are several Verses of the Qur’an and 
authentic Ahadith; the place might not be suitable to have elaborate discussion 
on this. However, there is a hadith in the Sahihayn that the Messenger of Allah 


4 2» said: 
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Verily Allah, the Almighty, is happy about the repentance of His slave. 


So also is this statement that the door of repentance is open not closed. 


As for the requirement that the dying person should free himself from all 
burdens, that is compulsory on him. Therefore, returning all the rights of people 
upon him such as debts, trusts, seized property, and other than those is very 
imperative, it is not possible for him to return them at the time, the least he can 
do is to make a detailed testamentary statement (Al-Wasiyyah) about them. 
There has come the command as to making a testamentary statement; that it 
is not for anyone to spend a night except that he should have his testament by 
his head as it has come in authentic reports from the Messenger of Allah <4). 
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Chapter 3.2 Washing the Dead 
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It is imperative that the corpse of a dead Muslim is washed; a duty to be carried 
out by the living Muslims. This duty is best carried out by the closest relations 
to the demise if they are of the same sex; it is also better that one of the spouses 
takes care of the other. The washing is three or five times or more than with 
water and nabk, and at the end with camphor. The washing should start from 
the right limbs. A martyr is not to be washed. 


Explanation: 


I say: As for the obligation of washing a dead Muslim by the living, the proof 
for that is the consensus that has come over that as Al-Mahdi stated in Al-Bahr 
and Al-Nawawi (in Al-Majmuu). The point of reliance of this consensus are 
the Ahadith commanding that the dead should be washed, and the enjoinment 
of the Messenger of Allah <$) regarding it — like his that the fellow who was 
knocked down by his camel should be washed, so his command <} that his 
daughter, Zaynab, should be washed. The two narrations can be found in the 
Sahih. 


As for the assertion that the closest relation better carries out the act of washing, 
the proof for that is the hadith that goes thus: 
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The closest person to any of you should manage his affairs if he has the 
knowledge, if he does not have the knowledge then make a choice of whoever is 
better devoted and trustworthy. 


The hadith was recorded by Ahmad and At-Tabarani; there is however Jabir 
Al-Jufi in its chain. 


Even if the hadith above is not suitable as a proof, the fact remains that the close 
relations have advantage and added affection and compassion that can bring a 
complete care (for the dead when he is being washed). There is no doubt as to 
Saying that this view takes preponderance due to the knowledge the close one 
will have regarding what will be required in washing the dead. 
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As for the assertion that either of the spouses better wash the other when one 
of them dies, the proof for that is the statement of the Messenger of Allah <4} 
to A'ishah €@} as goes thus: 


Does it pain you if you were to die before me that I wash you, shroud you then 
observe the funeral prayer over you and bury you. 


Ahmad, Ibn Majah, Ad-Darimi, Ibn Hibban, Al-Daraqutni and Al-Bayhagi 
recorded the hadith; there is Muhammad bin Ishaq in its chain, who is deficient, 
but he was not the only person that reported the hadith, there is a supportive 
evidence for him in what Salih bin Kisan reported. The basis of the hadith is in 
Sahih Al-Bukhari in this wording: 
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That for you, if I were to be alive, I shall ask forgiveness of Allah for you and I 
will supplicate to Allah for you. 


Aishah <) once said: If I was able to come back quickly from a need that 
preoccupied me, none would have washed the Messenger of Allah 4$ except 
his wives. 


Ahmad, Abu Dawud, and Ibn Majah recorded the above narration. 


It was the wife of As-Siddiq, Asma (bint Umays), €&}, that washed him as was 
earlier mentioned under the topic of the legality of taking birth for the person 
who washed a dead person. What Asma — may Allah be pleased with her — did 
was to the knowledge of the Companions and they did not criticize her for it. 


It was also Ali bin Abi Talib that washed Fatimah €é&} as was recorded by Al- 
Shafii, Al-Daraqutni, Abu Nuaym, Al-Bayhaqi with a sound chain. That is also 
the opinion of the majority of the scholars. 


As for the assertion that the washing can be three, five or more than, with water 
and nabk, the proof for that is the statement of the Messenger of Allah <2} to 
the women washing his daughter, Zaynab, 4}, he €} told them: 
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Wash her three, five times or more than that, if you feel so, with water and nabk, 
and make the last wash be with camphor. 


The hadith is the Sahihayn; recorded on the authority of Umm ‘Atiyyah (@}. 


In another version that can be credited to the authors of the Sahihayn, the 
hadith goes thus: 
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Wash her in odd number of times: three, five, seven times or more than, that if 


you feel so. 


This narration thus indicates that the number time for the washing is left to the 
people doing it. 


As for the requirement to start the washing from the right limbs, the proof for 
that is the statement of the Messenger of Allah {+} in the hadith recorded on 
the authority of Umm Atiyyah <> that he ¢} said: 
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Start (her washing) from her right limbs and the spots of ablution from it. 


As for the assertion that a martyr is not washed, that is due to what is established 
from the Messenger of Allah <) in his abandonment of washing the martyrs 
of Battle of Uhud and other ones. There is no report stating that he 4} washed 
a Martyr; that is the view of the majority of the scholars. 


As for other people who are also referred to as martyrs like someone who died 
of an epidemic disease, a person who died of a stomach problem, a woman who 
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died as a result of child birth, and their likes; the author of Al-Bahr mentioned 
a consensus as to the fact that they are to be washed. 
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Chapter 3.3 Shrouding the Dead 
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It is obligatory to shroud the dead with what can cover him; even if the dead 
one does not possess except that. There is nothing against getting more cloths 
for the shrouding but there should not be extravagance. As for a martyr, he is 
to be shrouded in the cloth wherein he was killed. It is meritorious to perfume 
the corpse or the shroud. 


Explanation: 


I say: As for the requirement to shroud him with what can cover his body, the 
proof for that is the command from the Messenger of Allah 4%) with regard 
to doing good to the dead one in the manner of shrouding; that is what comes 


in this hadith: 


When any of you shrouds his brother, let him do his shrouding well. 


The report can be found in Sahih Muslim and some other works in the hadith 
recorded on the authority of Abu Qatadah <4). It is a fact that a shroud that 
does not cover the corpse is not a good one. 


As for the assertion that the corpse must be shrouded even if he does not 
possess any other property other than cloth to be used in shrouding him, that 
is due to the command from the Messenger of Allah ¢}} as regard the death of 
Musab bin Umayr 4). He 4} commanded that Musab should be shrouded 
in his only stripped cloth as recorded in the Sahihayn and some other works in 
the hadith narrated on the authority of Khabbab ibn al-Aratt €&». 


As for the assertion that there is nothing against making use of many shrouds, 
if possible, but with no extravagance, the proof for that is what occurred from 
the Messenger of Allah <$) as regard shrouding of his daughter, Zaynab 
<<». In the process, the Prophet <> offered the women washing her cloths 
after cloths from behind the door; he <% (first) offered them a loin cloth, 
then a hard cloth, then a large gown, then a less loose cloth; she was thereafter 


wrapped in another cloth. 
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Ahmad and Abu Dawud”! recorded the hadith on the authority of Layla bint 
Qaanif Ath-Thaqafiyyah <}. 


The Messenger of Allah £4} himself was shrouded in three white pieces of 
cloth made in Yemen, the pieces of cloth were new, there were no over-garment 
nor turban included in them. The hadith can be found in the Sahihayn. 


Abu Dawud also recorded another hadith on the authority of Ali bin Abi Talib 
<8,» that the Messenger of Allah ¢:> said: 


Do not be extravagant in shrouding the dead because it wears off from the dead 


so quickly, 


It is also better that the shrouding is done with white cloth due to this hadith: 


Put on white cloth among your cloths, indeed it is among your best clothes, and 
shroud your dead ones with it. 


The hadith was recorded by Ahmad, Abu Dawud, Ibn Majah, At-Tirmidhi 
(who authenticated it), Al-Shafri, Ibn Hibban, Al-Hakim, Al-Bayhagi and it 
was authenticated by Ibn Al-Qattan. 


There are other Ahadith with the same meaning as the hadith above; such as 
the Ahadith recorded on the authority of Imran, Samurah, Anas, Ibn Umar and 
Abu Ad-Darda {+}. 


As for the assertion that the martyr would be shrouded in the cloth wherein he 
was killed, that was what the Messenger of Allah <) did with respect to the 
martyrs of the battle of Uhud. 


Ahmad, Abu Dawud, and Ibn Majah recorded on the authority of Ibn Abbas 
<:2» who said: the Messenger of Allah <4% commanded on the day of battle 
of Uhud that steel and skin be removed from the martyrs; then he <> said: 
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Bury them with their blood and clothes. 


Ahmad also recorded on the authority of Abdullah bin Thalabah <4% that the 
Prophet <4} said on the day of Uhud: 


Wrap them up with their clothes. 


As for the requirement of perfuming the corpse and the shroud, the proof for 
that is the hadith recorded on the authority of Jabir ¢@} as found with Ahmad, 
Al-Bayhaqi and Al-Bazzar with a chain whose men are men of authentic 
narrations; he said: The Messenger of Allah <} said: 


When you perfume the dead, do so three times. 


Another poof is the statement of the Messenger of Allah <£} in the incident of 
the pilgrim that was knocked down by his camel: 


And do not perfume him. 


The hadith is found in the Sahih as recorded on the authority of Ibn Abbas 
«>. What that implies is that other than a pilgrim can be perfumed; as that is 
indicated by the reason he 4> gave that: 
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Indeed he will be raised up on the Day of Resurrection doing al-Talbiyah like 
someone performing Hajj. 


Bookland a OLS, 
SUL) Ao h 
Chapter 3.4 Funeral Prayers 
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It is obligatory to observe prayer over the dead person. If the dead person is a 
man, the Imam will stand next to his head, but if a woman he will stand by her 
middle. He will make four or five takbiraat over the dead person, he will recite 
the Opening Chapter and another chapter after the First Takbirat; he will make 
recommended supplications between the rest of the takbiraat. Prayer should 
not be observed over someone who stole from the war booty, so also a person 
who is guilty of suicide, an unbeliever, and a martyr. Prayer can be observed 
over the grave and in absentia of the dead. 


Explanation: 


I say: Observance of funeral prayer over the dead ones is established clearly 
and unquestionably from the act of the Messenger of Allah <$ and his 
Companions. Though the prayer remains a communal obligation because it 
used to occur that the funeral prayer of several dead persons would be observed 
in the lifetime of the Messenger of Allah £2} while he would not know. The 
example of that was the case of the black woman who used to take care of the 
masjid of the Messenger of Allah <4}; the Messenger of Allah <Æ) was not 
aware of her death until after she had been buried. He <} said: “Why didn't 
you inform me? 


The hadith can be found in the Sahih. 


The Messenger of Allah 4%} would not observe prayer on whoever had some 
debt over him; he would rather ask the Companions to pray over him. 


As for the assertion that the Imam will stand by the head of dead male and by 
the middle of a dead female, the proof for that is the hadith of Anas bin Malik 
{>}. He observed a funeral prayer over a man and stood by his head, when 
the corpse was taken up, the corpse of a woman was brought, and he equally 
prayed over her but stood by her middle. He was asked about that: “Was that 
how the Messenger of Allah <) used to stand where you stood in the case of 
the man and in the case of the woman? He replied in the affirmative. Ahmad, 
Abu Dawud, At-Tirmidhi - who authenticated it -, and Ibn Majah recorded it. 
The wording of Abu Dawud goes thus: Was that how the Messenger of Allah 
{4} used to pray over the dead; this your manner of observance of the prayer 
whereby you said four Takbirat, stood by the head of the dead male and by 
Ajeezah (the posterior) of the dead female? Anas 4} replied in the affirmative. 
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In the Sahihayn from the hadith recorded on the authority of Samurah <4). 
He said: ‘I observed a funeral prayer with the Messenger of Allah €) where 
he prayed over a woman who died in her post-partum period, he €} stood 
by her middle in the course of the Prayer. 


The report above is not in conflict with the report that says Anas <4} stood by 
Ajeezah of a dead female, because Ajeezah can still refer to the middle part of 
a woman. However, the difference of opinion over the issue is well-known but 
this is the truth. 


As for the assertion that the Takbirat can be four or five, that is due to proofs 
that have come over that. 


As for the four Takbirat, that is established via a report that has numerous 
routes, reported by a number of the Companions of the Messenger of Allah 
<->; among whom were Abu Hurairah, Ibn Abbas, Jabir, Uqbah bin Aamir, 
Al-Bara bin Azib, Zaid bin Thabit, Ibn Mas'ud, and others; ¢ >. 


As for five Takbirat, it is established in the Sahih in the hadith recorded on the 
authority of AbdurRahman bin Abi Laylah <4} who said: Zaid bin Arqam 
{> used to make four Takbirat over our dead ones. He once observed five 
over a particular dead person then I asked him concerning it. He replied that 
the Messenger of Allah {¥; used to do same. The report was recorded by 
Muslim, Ahmad, and the Collectors of Sunan. 


Ahmad also recorded a hadith on the authority of Hudhayfah > that he led 
a funeral prayer one day and made five Takbirat, after which he turned back 
and said: ‘I neither forgot nor made a mistake, but I made the Takbirat as the 
Prophet <> did over a dead person. There is Yahya Al-Jabiri in its chain; he 
is weak. 


The Companions and those who came after them differed as to the number of 
Takbirat that could be made when observing the funeral prayer. The majority 
of them are of the view that it they are four while some of the Companions and 
the people that came some after them had the view that they are five. Al-Qadi 
Iyadh <4} said: The Companions differed in that respect between three and 


nine Takbirat. 


Ibn Abdil-Barr €) said: “There came a consensus thereafter that it is four 
Takbirat; the jurists and muftis of the (Islamic) cities agreed on its being four 
Takbirat as it has come in the authentic Ahadith. Thus whatever is beyond that, 
with them, is an anomaly that will not be considered. End of quote. 


This claim is rejected. The difference of opinions over the matter is well-known 
from the Companions up till this time. There is no point in saying five Takbirat 
cannot be made after it has come via authentic route; an addition which does 
not have a negative effect. What can downplay that is if what Ibn Abdil-Barr 
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<2 recorded in Al-Istidhkaar through Abu Bakr Ibn Sulayman bin Abi 
Athmah from his father is authentic that the Prophet <» used to observe four, 
five, seven, and eight Takbirat over the dead until the Negus (of Abyssinia). On 
that occasion, he €<% came out and made four Takbirat then he remained on 
making four Takbirat until Allah the Almighty took his life €}. 


However, the Prophets remaining on four Takbirat does not abrogate what 
came from him that he used to make five Takbirat so far he did not make a 
statement indicating that the latter has been abrogated. 


At-Tabarani €%} recorded in Al-Awsat on the authority of Jabir 44%}, linked 
to the Messenger of Allah <4}; that he <> said: 
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Pray over your dead ones in the night and day whether young or old, whether 
the lowly ones or the rulers; make the Takbirat four 


There is Amr bin Hisham Al-Bayruuti in the chain; he lonely reported the 
hadith from [bn Lahiah. Nothing will be more right than to say that such 
hadith is not authentic. 


Al-Bukhari €&} recorded on the aay of Ali bin Abi Talib <% that he 
made six Takbirat over Sah! bin Hunayf 4:4% and said that he did so because 
Sahl fought in the Battle of Badr. Said bin Mansuur also reported from Al- 
Hakam bin Utaybah that he said that they used to make five, six or seven 
Takbirat on the veterans of Badr. 


As for the assertion that he would recite Surah Al-Fatihah and any other Surah 
with it in the First Unit, the proof for that is the hadith recorded on the authority 
of Ibn Abbas 4:4}. The hadith is found with Al-Bukhari and the Collectors of 
Sunan that he (Ibn Abbas 4.®,») observed a funeral prayer over a dead person 
and recited Surah Al-Fatihah therein, then later said: ‘{I did so] so in order to 
teach you that it is part of the Sunnah. 


The wording of An-Nasai goes thus: He recited Surah Al-Fatihah and a chapter; 
he did so loudly. When he finished he said: It is Sunnah and it is the truth. 


Al-Shafi‘i £8} recorded too in his Musnad on the authority of Abu Umamah 
bin Sahl who was told by a man among the Companions of the Prophet <3} 
that it is Sunnah that when observing the funeral prayer that the Imam make 
the Takbir then recite Surah Al-Fatihah after the First Takbirat silently to 
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himself, then seek benedictions on the Prophet <} and thereafter make brief 
supplications for the dead; he will do so in the rest of the Takbirat, but will 
not recite anything (of the Quran) in those Takbirat. He will then make the 
salutation silently. 


The author of Fathul-Bari said the chain of the above report is authentic. 


Abdul Razzaq and An-Nasai also recorded the report but without this 
statement: ...after the First Takbirat, nor his statement: Then he will make the 
salutation silently. 


As for the recommended supplications, some of them are recorded by Ahmad, 
At-Tirmidhi, Abu Dawud and Ibn Majah on the authority of Abu Hurairah 
<> who said: The Prophet ¢} would make this supplication whenever he 
prayed over a dead person: 
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O Allah, forgive the living among us and the dead, the present amongst us and 
the absent, the young amongst us and the old, the male amongst us and the 
female; O Allah, whomever You cause to be alive amongst us let him be alive 
upon Islam and whomever You cause to die, cause him to die upon faith. 


Abu Dawud and Ibn Majah have an addition: 


O Allah, do not deprive us of the rewards and do not mislead us after him. 


An-Nasai and Ibn Hibban also recorded the hadith; Al-Hakim said there is a 
supportive report that is authentic on the authority of Aishah that is similar to 
the above report. 


This supportive report was recorded by At-Tirmidhi and he faulted it with the 
presence of Ikrimah bin Ammar in its chain. 
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Muslim and other collectors of hadith also recorded a hadith on the authority 
of Awf bin Malik who said that he heard the Prophet €:> said: 
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O Allah! Forgive him, show him mercy, pardon him, honour his landing, widen 
his entrance, wash him with water, ice, and cold water. Cleanse him from his 
sins as white cloth are cleansed from dirt, place him in a better abode than his 
abode, bless him with a family better than his family and a wife better than his 
wife; make him enter Jannah, save him from the punishment of the grave and 
that of the fire. 


As for the assertion that a person that stole from the war booty will not to be 
prayed over, that is due to the Prophet's refusal in the battle of Khaybar to pray 
over the man that stole from the war booty as was recorded by Abu Dawud, 
An-Nasai and Ibn Majah. 


As for the person who committed suicide, the proof for that is the hadith 
recorded on the authority of Jabir bin Samurah as found with Muslim and the 
Collectors of Sunan that a man killed himself with an arrow blade and the 
Prophet 4} did not pray over him. 


As for an unbeliever, that is what is known from the Messenger of Allah <4) 
that he never prayed over an unbeliever. Quran is very explicit on that; Allah 
the Almighty says: 
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And never (O Muhammad) pray (funeral prayer) over any of them (hypocrites) 
who dies, nor stand at his grave. Certainly, they disbelieved in Allah and His 
Messenger, and died while they were disobedient (to Allah and His Messenger). 
[At-Tawbah: 84] 


As for the martyr, there are conflicting reports as regard that. It has however 
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come authentically in Sahih Al-Bukhari on the authority of Jabir that the 
Prophet <> did not pray over the martyrs of Uhud. The Collectors of Sunan 
also recorded it. Ahmad, Abu Dawud, At-Tirmidhi, and Al-Hakim also 
recorded on the authority of Anas that the Messenger of Allah <) did not 
pray over them. I delved so much on this topic in Sharh Al-Muntaqaa and 
I brought different reports and the difference of opinions of the people of 
knowledge. Attention should be turned to it. The arena is one of the battle areas 
of the people of knowledge. 


As for the assertion that the prayer can be observed over the grave and in 
absentia of the dead person, the proof for that is the hadith that he <$} came 
to a fresh grave and prayed over it; the Companions aligned their rows behind 
him and he made four Takbirat. The hadith can be found in the Sahihayn in 
the hadith of Ibn Abbas <4}. So also was the case of the woman who used 
to take care of the masjid. The hadith can also be found in the Sahihayn and 
other works [on the authority of Abu Hurairah 4%}, he prayed over the grave 
of the mother of Sad and that was a month after her death; it was recorded by 
At-Tirmidhi. 


The Prophet and his Companions also prayed over the Negus as was recorded 
in the Sahihayn and some other books on the authority of Jabir and Abu 
Hurairah <&%p; this Negus had died in his country, Abyssinia. The Prophet 
<4 prayed over him in Madinah. ‘The difference of opinion as regard praying 
over the grave and praying over a dead person in absentia is well-known. There 
is no reliable proof for the view that says the opposite. 
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Chapter 3.5 Walking in Funeral 
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Walking while carrying the corpse should be done swiftly, so also the walking 
behind it, and carrying the corpse is part of the Sunnah. Those in front of the 
corpse and behind it are equal in status. But it is discouraged to go with it 
riding, and it is forbidden to announce the death (in the way of the people of 
ignorance), as it is also forbidden to wail over it or follow it with fire or tear off 
one’s clothes in grieve, or rain curses of woes or ruin upon oneself. Those who 
follow the funeral should not sit until the corpse has been laid down. Standing 
for it (while carrying) had been abrogated. 


Explanation: 


I say: As for the assertion that walking should be done swiftly, the proof for 
that is the hadith recorded on the authority of Abu Bakrah <4} as found with 
Ahmad, An-Nasai, Abu Dawud and Al-Hakim. He (Abu Bakrah) said: We used 
to walk alongside with the Messenger of Allah <4} swiftly behind the corpse. 


Al-Bukhari recorded in his Tarikh that he said: The Prophet <} walked very 
swiftly on the day Sad bin Muadh died such that our footwear cut off while 
walking. 


Al-Bukhari, Muslim, and some other collectors recorded on the authority of 
Abu Hurairah 4%) who said the Messenger of Allah <4) said: 
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Be swift while carrying the corpse; if the dead were a righteous person, you have 
quickly taken him closer to goodness, and if he were other than that, you have 
taken an evil off your necks. 


The majority of the scholars are of the opinion that hastening behind the corpse 
is recommended. Ibn Hazm talked about its being obligatory. But some people 
of knowledge are of the view that saying it is recommended is the middle- 
course due to the hadith recorded on the authority of Abu Musa <4} who said: 
A funeral swiftly went pass the Messenger of Allah ¢#) wherein he said: Be 
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gentle. The hadith was recorded by Ahmad, Ibn Majah, Al-Bayhaqi and there 
is a weak narrator in the chain. 


At-Tirmidhiand Abu Dawud recorded a hadith on the authority of Ibn Mas'ud 
<:@» that they asked the Messenger of Allah <Æ) as regard walking behind a 
funeral then he said: 
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Make the movement less than trots; if the corpse were a righteous person then 
you are forwarding him to what is good and if he were an evil corpse none 
should be taken way except the people of fire. 


There is an unknown narrator in the chain. 


It will not be hidden from you that the hadith recorded on the authority of 
Abu Musa {4} is not suitable as a proof taken that there is no other narration 
that contradicts it. What should we say now that there is what opposes it in the 
Sahihayn; a report that comes like a command. 


As for the hadith of Ibn Mas'ud £4), it does not rule out being swift because 
al-Khabab (trotting) is a form of running and what is less than it is an act of 
hasting. 


As for the assertion that following the funeral is Sunnah, that is what is 
apparent. Indeed the Messenger of Allah <$} used to walk behind funerals 
alongside his Companions. That is deduced from the Ahadith that have earlier 
been mentioned about following the funeral. So also the Ahadith that came 
over the persons that stay in the front or behind the funeral and the hadith of 
Abu Hurairah £3) that is established in the Sahih wherein the Messenger of 
Allah <Æ said: 
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Whoever follows the funeral of a Muslim with faith and in hope for rewards... 


As for the assertion that carrying the corpse is Sunnah, the proof for that is 
the hadith recorded on the authority of Ibn Mas'ud :%} who said: ‘A corpse 
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should beCarried by those who follow it in all the sides of the bier; that is the 
Sunnah. If anyone wishes thereafter let him volunteer, and if he wishes he may 
withdraw. The report is recorded by Ibn Majah, Abu Dawud At-Tayalisi, Al- 
Bayhaqi; a report that goes through Abu Ubaydah bin Abdillah bin Masuud 
from Abdullah bin Masud. 


Under this section, there are narrations from a number of the Companions 
strengthen one another, and they do not only indicate the legality of carrying 
the corpse alone, rather that it is Sunnah. 


As for the assertion that the people in front of the corpse and those behind it 
are of equal status, the proof for that is what has authentically come in Sahih 
Muslim and some other works that the Companions walked around the funeral 
of Ibn Ad-Dahdaah. 


Ahmad also recorded, so also Abu Dawud, An-Nasai and it was authenticated 
by At-Tirmidhi [so also Ibn Hibban, Al-Hakim who said it is authentic on the 
criteria of Al-Bukhari]; a hadith on the authority of Al-Mughirah <4» that the 
Prophet € said: 
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A rider should ride behind the corpse and a walker in its front, or close to it in 


its right hand side or left hand side. 


In the wording of Abu Dawud, it goes thus: 


A walking person walks behind it or in its front, or on its right-hand side and 
left-hand side close to it. 


In the wording of Ahmad, An-Nasai and At-Tirimdhi, it goes thus: 
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The rider follows the corpse behind it while someone walking walks wherever he 
may feel around it. 


Ahmad and the Collectors of Sunan, so also Al-Daraqutni, Al-Bayhaqi and 
Ibn Hibban, who authenticated it, all recorded a hadith on the authority of Ibn 
Umar 4» that he saw the Prophet 44}, Abu Bakr and Umar €&} all walking 
in front of a funeral. Ibn Hibban graded the report authentic. 


Some people of knowledge are of the view that walking in front of the funeral is 
what is better while some are of the view that walking behind is better. The truth 
however is that both acts are on equal footing. The report that the Messenger 
of Allah ¢#) walked in front and behind the funeral does not contradict this 
view; each act is of the same level because following the funeral will either be 
in its front or behind or on it two sides (right and left). The Prophet <4} had 
guided to all that as was earlier mentioned; he <) directed to all that have 
been mentioned. 


As for the assertion that it is detested to mount a ride in a funeral procession, 
the proof for that is the hadith of Thawban 4%}. He said: we went out with the 
Scere of Allah (2) and he saw a people riding, the Messenger of Allah 


Are you not ashamed; the angels are on their heels (walking) while you are on 
your rides. 


Ibn Majah and At-Tirmidhi recorded it. 


Abu Dawud also recorded another report also on the authority of Thawban 
<> that the Messenger of Allah <> was brought a beast to mount while he 
was in a funeral procession, and he refused to mount it. After the procession, 
he was brought a beast and he mounted it. He was asked while he did that and 
he > replied: 
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Verily the angels were walking so I could not have ridden while they walked but 
when they left I rode. 


The Messenger of Allah <} went to funeral procession of Ibn Ad-Dahdaah 
<:® » walking but came back on a horse as was mentioned in the hadith recorded 
on the authority of Jabir bin Samurah 4: as found with At-Tirmidhi who 
said it is an authentic report. What has earlier been mentioned in the statement 
of the Messenger of Allah ¢} that a rider should ride behind the corpse does 
not contradicts the discouragement of mounting a ride in a funeral procession. 
This is because that report could have come to express a mere permissibility 
while the act in itself is detested, or the hadith could be interpreted to mean 
that the rider should be very far behind the funeral such that he will not look 
like someone following the funeral. 


As for the prohibition of announcing the death (in the way of the people 
of ignorance), the proof for that is the hadith recorded on the authority 
of Hudhayfah as found with Ahmad, Ibn Majah, and At-Tirmidhi, who 
authenticated it, that the Prophet <4} forbade announcing the death. So also 
is Mes hadith recorded on the authority of Ibn Mas'ud from the Prophet that he 


Be wary of announcing the death for such an act is from the acts of the Period of 
Ignorance. 


At-Tirmidhi recorded; there is Abu Hamzah Maymun Al-Awar in the chain of 
the hadith; he is not a strong reporter. There are several other Ahadith under 
the section. 


As for the prohibition of wailing over the death, the proof for that is the hadith 
that goes thus: 
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Whoever is wailed upon shall be punished for the wailing done upon him. 


The hadith can be found in the Sahihayn and some other works on the authority 
of Al-Mughirah €2}. 


It is based on the precept of wailing that the hadith that has come over the 
prohibition of crying over the dead would be understood; that the dead shall 
be punished for the cry over him. 


It has come in Sahih Muslim on the authority of [bn Umar 4} that the 
Prophet €}} said: 


The dead shall be punished in his grave for been wailed upon. 


Ahmad also recorded, so also Muslim a hadith on the authority of Abu Malik 
Al-Ashariyy £> [that the Messenger of Allah <Æ) said:] 
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If the bewailing woman does not repent before her death, she will be raised on 
the Day of the Resurrection covered with a garment of tar and a shield of scab. 


The Two Shaykhs - Al-Bukhari and Muslim - and some other collectors 
recorded on the authority of Abu Musa > that he said: I free myself from 
whom the Messenger of Allah <4} freed himself from. Indeed the Messenger 
of Allah <) freed himself from a wailing woman, a woman who shaves her 
hair, and a woman who tears up her clothes (in the time of affliction). 


As for the prohibition of following the funeral with fire, tearing the clothes (in 
the process), raining curses of woes and ruin upon oneself, the proof for the 
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oon of all these is the hadith recorded on the Oa of Abu Burdah 
£». He said: when the time of death of Abu Musa €2} approached, he gave 
this testament: Do not follow my corpse with an incense carrier. The people 
said: Did you hear anything about that? He <4} replied in the affirmative, that 
he heard it from the Messenger of Allah <4). Ibn Majah recorded it and there 
is an unknown reporter in its chain. 


The act of following the funeral with fire (and other acts mentioned in the 
section) has been the acts of the Period of Ignorance. 


In the Sahihayn and some other works in the hadith recorded on the authority 
of Ibn Masud <4 that the Prophet <$» said: 


He is not part of us he that beats the cheeks, tears the clothes and wails like the 
time of ignorance. 


As for the assertion that the person that follows a funeral will not sit until the 
funeral is placed down the grave, the proof for that is this hadith: 


When you see a funeral stand up for it; and whoever follows it should not sit 
until it is placed down. 


The hadith above can be found in the leas and some other works; it was 
recorded on the authority of Abu Said 44%). 


Abu Dawud also recorded a similar hadith on the authority of Abu Hurairah 


(Bo). 


There are several authentic reports indicating that one should stand for a 
funeral when it passes; an example of such Ahadith is this: 


Se 
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When you see a funeral stand up for it until it passes you or it is placed down. 


The hadith can be found in the Sahihayn and other works; it was recorded on 
the authority of Ibn Umar 2} and others. 


Muslim also recorded a hadith on the authority of Ali bin Abi Talib <4) who 
said that the Messenger of Allah <} would stand up for funerals then he 
began to sit, and then commanded us to sit. The hadith is recorded by Ahmad, 
Abu Dawud, Ibn Majah, and Ibn Hibban. 


Abu Dawud, At-Tirmidhi, Ibn Majah, and Al-Bazzar also recorded a hadith 
on the authority of Ubadah bin As-Saamit that when the Prophet <)} used 
to stand for funeral, a Jew said: “This is what we (the Jews) do too. Then the 
Prophet <4) directed the Muslims to sit afterwards and oppose the Jews. But 
there is Bishr bin Abi Rafi in the chain of the report; he is not a strong reporter 
[as was said by At-Trimidhi; Al-Bazzar said that Bishr single-handedly reported 
it and he is weak. 


All what we have said indicates that standing up for a funeral when it passes is 
Abrogated but as for the person who follows it, the command that he should 
not sit until it is placed down grave remains effective. A]-Qadi lyadh <} said: 
A number of the Predecessors bore this view that the matter has been abrogated 
by the hadith of Ali {2}. 
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Chapter 3.6 Burying the Dead 
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It is obligatory to bury the dead where it will become safe from carnivores. 
There is nothing wrong with making a straight grave but a corner grave is 
better. The dead should be taken into the grave from the edge of the grave and 
it should be placed on his right hand side facing the Qiblah. It is recommended 
that all those who are present should throw some three handfuls of sand unto 
the corpse. The grave is not to be raised above the palm’s length. Visiting the 
dead is legal. The visitor will have to stand facing the Qiblah. It is forbidden to 
take graves as masjids; it is also forbidden to put light at graves or to sit over it. 
So also it is forbidden to curse the dead. Condolence is legal, so also providing 
food to the bereaved. 


Explanation: 


I say: As for the assertion that the copses should be buried where carnivores 
will not devour it and where it will not be exposed by normal erosions, there is 
no difference of opinion regarding that with the people of knowledge. It is what 
is ordinarily known and established in the Shari‘ah. The Messenger of Allah 
(2: said: 


Dig graves (for your dead ones), make the graves deep and do it well. 
An-Nasai and At-Tirmidhi that recorded it, it is authenticated by At-Tirmidhi. 


As for the assertion that there is nothing wrong with making a straight grave 
but that a corner grave is better, the proof for that is the hadith of Abu Ubaydah 
bin Al-Jarraah £3». He used to make straight graves but that Abu Talhah <4% 
used to make corner graves. 


Ibn Majah recorded the hadith on the authority of [bn Abbas £> but with a 
weak chain. Ahmad and Ibn Majah recorded another hadith on the authority 
of Anas <4). He said: when the Messenger of Allah < died, there was a 
man who used to make a corner grave and another who used to make a straight 
grave, the Companions said: Let us ask our Lord to choose for us; let us send 


a ee ae ees eee eee ee ree 


BooKol JANN pe RN a St a le a Sh IL 


for both, whoever among them preceded here will be left to do it. Then they 
sent for both men and it was the one who used to make corner grave that first 
arrived, thus the Companions made a corner grave for the Messenger of Allah 


<Æ}. The chain of the hadith is fair. 


The fact that the Messenger of Allah <% was aware of the two men while he 
&-» was alive indicates that both practices are permissible. 


As for the more correctness of making corner graves, the proof for that is the 
hadith of Ibn Abbas <» who said that the Messenger of Allah 4#) said: 


Corner grave is for us while straight grave is for other than us. 


Ahmad and the Collectors of Sunan recorded the hadith above; at-Tirmidhi 
held it to be authentic. Ibn As-Sakan also held it to be authentic despite the 
presence of Abdallah ibn Amir ibn Rabiah in the chain of the hadith; he is a 
weak reporter. 


Ahmad, Al-Bazzar and Ibn Majah recorded a similar hadith on the authority 
of Jarir <2». But there is Uthman bin Umayr in the chain of that hadith too; 
he is also a weak reporter. That is the opinion of the majority of the scholars. 
Al-Nawawi {4} mentioned in his Sharh Muslim an agreement of the scholars 
on the permissibility of both straight and corner graves. 


As for the assertion that the corpse is to be taken into the grave from leg, the 
proof for that is the hadith recorded on the authority of Abdullah bin Zaid 
{£} who took a man into the grave from the leg and said: This is Sunnah. Abu 
Dawud £4 recorded the report. 


[bn Majah {Æ} also recorded a hadith on the authority of Abu Rafi <2) who 
said: The Messenger of Allah 4# gently placed Sad bin Muadh in his grave. 


Al-Shafi'i <4 recorded a hadith on the authority of Ibn Abbas 44%}; so also 
Abu Bakr An-Najaad on the naan of Ibn Umar Al-Shafi‘i (d) recorded a 
hadith onThe authority of Ibn Abbas <}; so also — that the Messenger of Allah 
<#-» was laid down gently in his grave from the head direction. Al-Bayhaqi 
has also recorded a hadith on the authority of Ibn Abbas, [bn Mas'ud, and 
Buraydah € that they placed the Messenger of Allah ¢+} in his grave from 
the direction of the Qiblah. Al-Bayhaqi held the hadith to be weak. The report 
thus cannot oppose what has been reported as the Sunnah in the manner of the 
burial of the Messenger of Allah 4». 
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As for the assertion that the corpse will be placed in the grave on his right hand 
side facing the Qiblah, this is a practice which I am not aware of any difference 
of opinion regarding it. 


As for the recommendation of three handfuls of sand, the proof for that is the 
hadith recorded on the authority of Abu Hurairah <4 that the Prophet <4} 
observed a funeral prayer after which he came to the grave and threw three 
handfuls of sand on it from the direction of the head of the grave. The hadith is 
recorded by Ibn Majah and Abu Dawud; its chain is authentic. It is not as Abu 
Hatim said. 


Al-Bazzar and Al-Daraqutni also recorded a hadith on the authority of Aamir 
bin Rabiah that the Prophet <% threw three handfuls of sand upon the grave 
of Uthman bin Mazhuun 4%. There are other Ahadith under the section. 


As for the assertion that the grave is not to be raised beyond palm length, the 
proof for that is the hadith recorded on the authority of Ali bin Abi Talib 44%) 
as found with Muslim, Ahmad, and the Collectors of Sunan. He <4% was 
ordered by the Messenger of Allah <2» destroy the statues and level any raised 
grave he saw. 


In Sahih Muslim and some other works, there is a statement that the Messenger 
of Allah <4} forbade erection of a building over a grave. 


Said bin Mansuur and Al-Bayhaqi recorded on the authority of Jafar bin 
Muhammad from his father that the Messenger of Allah 4#) wet the grave of 
his son, Ibrahim, (with water) then placed some pebbles over it after which he 
raised the grave to a palms length. 


As for the legality of visiting the graves, the proof for that is the hadith that 
goes thus: 
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I used to forbid you from visiting the graves; it Muhammad is now been 
permitted to visit the grave of his mother; so you too visit the graves, surely it 
will remind you of the Hereafter. 


At-Tirmidhi recorded the hadith and he held it to be authentic. The hadith is 
also in Sahih Muslim. 


So also in the Sahihayn on the authority of Abu Hurairah <4% a hadith similar 
to the one mentioned above. There are several other Ahadith under the section. 
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Some scholars say the legality of visiting the graves is only for men; they cite a 
proof in the hadith recorded on the authority of Abu Hurairah <4% that the 
Prophet <4} cursed the women who used to frequent the graves. The hadith 
is recorded by Ahmad, Ibn Majah and At-Tirmidhi who held it to be authentic. 
Ibn Hibbaan also authenticated it. 


There is another hadith under the section recorded on the authority of Hasan 
bin Thabit as found with Ahmad, Ibn Majah and Al-Hakim. So also another 
one recorded by Ahmad and the Collectors of Sunan, Al-Hakim and Al-Bazzar 
with a chain that contains the presence of Salih Maulaa At-Tauamah; he is a 
weak narrator. 


There are Ahadith prohibiting women from following funerals; thus those 
reports give weight to forbiddance of women from visiting the graves. 


Al-Athram <Æ» recorded in his Sunan so also Al-Hakim on the authority of 
A'ishah that the Prophet <Æ} gave them respite to visit the graves. 


Ibn Majah also recorded on the authority of Aishah <) with brevity — that 
the Prophet {4} gave respite with respect to women visiting the graves. 
Perhaps Aishah <} was referring to the respite contained in the statement of 
the Messenger of Allah <4} Then visit them... as was earlier mentioned. But 
there is no proof in that because as a principle, a general respite cannot conflict 
with a specific prohibition. 


What Aishah <) narrated is aided by another report contained in Sahih 
Muslim that she <4} said: O Messenger of Allah, what should I say whenever 
I visit the grave. The Messenger of Allah <$) answered her: 


Say: Peace upon the inhabitants of the abode among the believers... 


Al-Hakim also recorded that Fatimah < used to visit the grave of her uncle, 
Hamzah, on every Jumuah. 


The merger that can arise from the above narrations and the earlier ones is the 
prohibition with respect to a woman who carries out prohibited acts such as 
wailing and other in the course of her visit (to the graves). Thus, any woman 
who will not do that is permitted to visit the graves. 


As for the assertion that the visitor will stand facing the Qiblah, the proof for 
that is the hadith that says the Messenger of Allah <Æ) sat facing the Qiblah 
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while he went to the cemetery. Abu Dawud recorded it on the authority of (Al- 
Bara Ibn Azib). In that event, the Messenger of Allah <$ went out following 
a funeral. 


In the above narration, there is permissibility of sitting for someone who 
follows a funeral; that he can sit facing the Qiblah until the corpse is buried. So 
also in the narration there is legitimacy of facing the Qiblah for those who go 
visiting because the person has gone out to the cemetery as the one who goes 
out following a funeral has, so also he can sit as the person can. 


The Messenger of Allah ¢:» used to say any time he visited the grave: 
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Peace unto you O inhabitants of this abode, among the believers; we shall surely 
by Allah's Leave meet you. We ask Allah for protection for ourselves and you too. 


It is proper that the visitor utters the statement above. 


As for the prohibition of taking graves as masjids, the Ahadith over that are 
very many and are well-established in the Sahihayn and some other works. 
There are several wordings for them and among which is: 


May Allah curse the Jews; they took the graves of their Prophets as masjids. 


In another version it reads: 


May Allah damn the Jews... 


Another version reads: 
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Do not take my grave as an idol. 


As for the prohibition of beautifying the graves and putting light in them, the 
proof for that is this hadith: 
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May Allah curse women who visit graves, and those who build masjid graves 
and who put light in them. 


Ahmad, Abu Dawud, An-Nasai, and At-Tirmidhi recorded it; the latter held its 
chain to be hasan. There is Abu Salih Baad him in the chain; there are some ill 
comments against him. 


Ahmad recorded so also Muslim, the Collectors of Sunan [on the authority of 


Jabir <£} who said: The Prophet ¢} forbade that grave should be concreted 
and that it should be sat upon or a building erected on it? At-Tirmidhi added: 


‘And that something should be written over it or that it should be sat on. At- 
Tirmidhi held it to be authentic. 


An-Nasai £4} recorded also the prohibition with regard to writing over the 
grave. 


Al-Hakim æ said: “The hadith of prohibition of writing over the grave is 
upon the criteria of Muslim even though he did not record it in his Sahih. 


As for the prohibition of sitting on the graves, the proof for that is what 
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Muslim, Ahmad, and the Collectors of Sunan recorded on the authority of Abu 
Hurairah <4. He reported that the Messenger of Allah <> said: that any of 
you sits on an ember that causes his clothes and his skin to burn is better for 
him than he should sit on the grave. 


Ahmad also recorded with a sound chain, on the authority of Amr bin Hazm 
<3» who said: The Messenger of Allah <4} saw me reclining over a grave then 


Do not hurt the owner of that grave. 


As for the prohibition of abusing the dead, the proof for the prohibition is the 
statement of the Messenger of Allah <) that goes thus: 


Do not abuse the dead ones for they have gone to meet what they sent forth. 
Al-Bukhari and others recorded the hadith on the authority of ‘Aishah <>. 


Ahmad and An-Nasai also recorded on the authority of Ibn Abbas <}: Do 
not abuse our dead lest you hurt the living ones among us. There is Salih 
bin Nabhaan in the chain; he is a weak narrator. However, a hadith that was 
recorded on the authority of Sahl bin Sad and Al-Mughirah es» that has a 
similar meaning gives support to it. 


As for the legality of paying condolence (to the bereaved), the proof for that is 
this hadith: 
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Whoever pays a condolence to an afflicted person, he will have the like of his 
rewards. 


Ibn Majah, At-Tirmidhi and Al-Hakim recorded the hadith on the authority 
of [bn Masud 4%}. The presence of Ali bin Aasim (in the chain) has made the 
hadith to be held to be reprehensible. 


Ibn Majah recorded a hadith on the authority of Amr bin Hazm &:&} from the 
Prophet 44}: 
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No believer will express condolence to brother except that Allah, the Almighty, 
will clothe him with honourable garments on the Day of Resurrection. 


The men of the chain are trustworthy. 


Al-Shafi recorded on the authority of Jafar bin Muhammad from his father 
then his grandfather who said: When the Messenger of Allah <$) died and 
people began to condole his family, someone was heard saying: ‘Indeed there is 
condolence for all afflictions, replacement for all destruction, catching up with 
what misses one. So be steadfast in Allah and have hope in Him. Indeed the 
afflicted one is he that is deprived of rewards. There is Al-Qasim bin Abdullah 
bin Umar; he is abandoned. 


Al-Bukhari and Muslim recorded on the authority of Usamah bin Zaid <) 
who said: We were with the Prophet <); one of his daughters sent someone 
for him and to tell him that a boy or son of her was in the pang of death. The 
Messenger of Allah said to the person she sent: ‘Go back to her and tell her that: 


Allahs is what He takes, His is what He gives. Everything with Him is for an 
appointed time. Tell her to be patient and hope for reward. 


It is therefore essential that the condolence message is passed with this 
established statement as contained in the Sahih. It should not be left for other 
than it. 
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As for the permissibility of providing food for the bereaved, the proof for that 
is the hadith recorded on the authority of Abdullah bin Jafar €) who said: 
‘The news of the death of Jafar came when he was killed; the Prophet < said: 


Prepare food for the family of Jafar; it has befell them what will preoccupy them. 


The hadith was recorded by Ahmad, Abu Dawud, At-Tirmidhi, and Ibn Majah. 
Ibn As-Sakan held it to be authentic and At-Tirmidhi held it to be hasan. 


Ahmad, At-Tabarani and Ibn Majah also recorded the like of the hadith on the 
authority Asma bint Umays, the mother of Abdullah bin Jafar, (@). 


Ahmad and Ibn Majah also recorded another hadith with a sound chain on 
the authority of Jarir who said: “We used to consider as wailing the act of 
gathering in the house of the bereaved and preparation of food (for people by 
the bereaved) after the dead has been buried. 


This does not contradict what has been established from the Prophet <4}. 
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Compulsory Alms 


Zakat is obligatory from the following sources of wealth provided the person 
that owns the wealth has control and he is religiously responsible. 


blygd 88} Ob 


Chapter 4.1 Zakat of Animals 


The Zakat obligation here is due from the livestock such as the camel, cattle 
and sheep. 


Explanation: 


I say: Zakat is one of the obligatory institutions in the Deen and one of its pillars. 
It is also one of the necessities the Deen. Zakat is however not obligatory except 
from things the Lawgiver has made it obligatory from in terms of wealth, and 
as explained to the people. 


Such explanation is found to Allah’s Statement: 


Take Sadagah (alms) from their wealth... [At-Taubah: 103] 


And this Statement: 
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And give Zakat. [Al-Baqarah: 83] 


As it is the matters of Prayer in the command like: 


And perform As-Salah [Al-Bagarah: 83] 


Allah has made that into law by virtue of the five daily prayers and as explained 
by the Messenger of Allah ¢} to the people. 


Many people of knowledge have gone very wide in obligating Zakat from wealth 
which Allah has not placed any obligation upon; in fact the Messenger of Allah 
<» clearly expressed that Zakat is not compulsory from some wealth. An 
example of that is his statement <4}: 


There are no (obligatory) alms due from a person over his slave and horse. 


The Companions indeed had wealth, ornament, trades, and vegetables from 
which the Messenger of Allah <% did not legislate any Zakat, neither did 
he 42) request payment of Zakat from them. Had any of the categories of 
the wealth mentioned above has an obligatory Zakat due from them; he ¢#} 
would have explained it to the people from what was revealed to them. 


We have brought in this summary work what is obligatory as Zakat, and we 
mentioned some other kinds of wealth that are not affected by Zakat which 
some people of knowledge have placed Zakat on; you will see that later. 


As for the assertion that Zakat is not obligatory except on the person who is 
religiously responsible, know that a statement like this might seem repugnant 
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to the understanding of whoever might hear it but if the person looks at it 
critically and stops beside the truth, he will come to realize that that is the truth. 


The meaning of that is that Zakat is one of the pillars, supports, and foothold of 
Islam. And there is no difference of opinion as to the fact that the four pillars 
of Islam, fifth of which is Zakat, are not obligatory on whoever is not morally 
(and religiously) responsible. So if Zakat is obligatory upon such, there must be 
an evidence for it; and where is the evidence? 


What has come from the lawgiver in this respect that can stand as proof as 
was reported from the Messenger of Allah €} that he commanded that there 
should be trading from the wealth of orphans so that the wealth would not be 
affected by Zakat; such is not authentic from the Prophet <3}. As for what 
was reported from some of the Companions, there is no proof in that. Like 
what is recorded by Al-Bayhaqi on the authority of Ibn Mas‘ud 4#}: the report 
contradicts other narrations reported likewise. Ibn Mas‘ud said: “Whoever is in 
charge of the wealth of an orphan should protect it for years and when he wants 
to hand over his wealth to him, let him inform him of what it contains of Zakat, 
if he (the orphan) wishes he pays the Zakat and if he wishes he does not pay it? 
There is a similar report by Ibn Abbas €}. 


Someone might say that the command contained in the Verse: 


Take Sadagah (alms) from their wealth... [At-Tawbah: 103] 


That the command is general among other texts, that is not so because the 
reference is as regard none but those who are religiously responsible. So also 
are the rest of the pillars of Islam, rather the rest of the Islamic responsibilities. 
There is agreement over their not being obligatory on those who are not 
religiously responsible even though the commands regarding the acts have 
come generally. Therefore if the general statement with regard to the obligation 
of Zakat affects those who are not religiously responsible then the same will 
the issue with respect to other pillars - and that is not so according to the 
consensus. Whatever points to falsehood is itself falsehood. 


Moreover, the rest part of the Verse: Take Sadaqah (alms) from their wealth... 
indicates non-obligation of Zakat on the kids and the insane; that rest part is 
Allah’s Statement: 
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...in order to purify them and sanctify them with it... [At- Taubah: 103]. 


This is because there is no meaning to purification or sanctification of the kids 
and the insane. 


Therefore, wealth of slaves (of Allah) are to be held sacred according to the 
texts of the Qur'an and Sunnah; nothing can make it lawful (for others) except 
with the pleasure and pardon (of its owner), or with what has come under the 
Shariah such as payment of Zakat, blood-money, indemnity, prompt assertion 
of claim and what Is similar. Whoever thus thinks that wealth ofa slave is lawful 
(thereof) especially a person whom the pen writing down acts have been raised 
from should come up with proofs. What is obligatory is that a just researcher 
should stay by refusal to utter such a statement until he is forced by a proof to 


shift his ground. 


Allah never made Zakat obligatory on the guardian ofa kid or an insane person 
(from the latter's wealth) and He never commanded the guardian to give Zakat 
out of the wealth, neither did He permitted him to. Rather there are narrations 
regarding the wealth of orphans that strike the hearts and can make the souls to 
tremble (forbidding dealing in the orphan’s wealth as one might like.) 


As for the assertion that Zakat is not payable from other types of animals 
except three (camel, cattle and sheep), this is because he <$} that was sent to 
explain to the people what was revealed to them never made other than those 
three obligatory upon them. As for a mention of Allah's right in horses, what is 
intended by that is Jihad. 
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Chapter 4.2 Zakat of Camel 


When the number of camels reaches five then a female sheep will be given 
as their Zakat then from every other five camel a female sheep, but when the 
number of camels reaches twenty-five, a one-year old female camel, or a two- 
year old male camel will be given as their Zakat. When the number of camels 
reaches thirty-six, a two-year old female camel will be given as their Zakat. 
When the number of camels reaches forty, a three-year old female camel will 
be given as their Zakat, and when the number reaches sixty-one, a four-year 
old female camel will be given as their Zakat. However, when the number of 
camels reaches seventy-six, two two-year old female camels will be given as 
their Zakat. When the number reaches ninety-one up to one hundred and 
twenty, two three-year old female camels will be given as their Zakat. At every 
addition of forty camels (to one hundred and twenty), a two-year old female 
camel will be given as their Zakat. And at every addition of fifty camels, a three- 
year old female camel will be given as their Zakat. 


Explanation: 


I say: The explication above as regard what is obligatory in the Zakat of camels 
is based on what has come authentically in the hadith recorded on the authority 
of Anas [bin Malik €&}] that Abu Bakr (As-Sidiq £4) wrote it for them 
(the Companions) that those were what the Messenger of Allah ¢} made 
obligatory (in terms of Zakat) upon the Muslims. Then he mentioned what 
must be given as Zakat in each of the number mentioned in the summary above. 
After that he said: “When the ages of the camels are apparent with respect to the 
obligation of Zakat; whoever has a number of camel from which he will give a 
four year old female camel as their Zakat but does not have such a camel but 
has a three year old female camel, that can be accepted from him but with the 
addition of two female sheep (or two she-goats) provided he has the capacity; 
or that he should pay twenty dirham (alongside the three year old female camel 
that he has). And that whoever’s number of camels reaches the level wherein he 
is supposed to give a three year old female camel but does not have it except a 
four year old female camel, the four year old camel will be taken from him but 
the Zakat-collector will give him twenty dirham or two female sheep (or two 
she-goats) back. And whoever’s number of camels reaches the level whereby he 
is supposed to give a three year old female camel and does not have it but a two 
year old female camel, the two old year camel will be taken from him and he will 
give two female sheep (or two she-goats) with it if he has the ability otherwise 
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he should pay twenty dirham alongside. Whoever’s number of Camel reaches 
the level where he is supposed to give a two year old female camel but does not 
have it except a three year old female camel, the three year old camel will be 
accepted from him and the Zakat-collector will give him twenty dirham or two 
female sheep (or two she-goats) back. Whoever’s number of camels reaches the 
level whereby he is supposed to give a two year old camel but does not have it 
but a year old female camel, it will be taken from him and will give two female 
sheep (or two she-goats) alongside, if he has the ability otherwise he should pay 
twenty dirham alongside. And when the number reaches where he is supposed 
to give a year old female camel but does not have it except a two year old male 
camel, it will be taken from him, and there is nothing else on him. Whoever has 
only four camels gives nothing as Zakat thereof except if he so wills. 


Ahmad, An-Nasai and Abu Dawud recoded the hadith above. Al-Bukhari too 
recorded it variously in his Sahih. 


Ibn Hazm {£ said: This book (of Abu Bakr) is stupendously authentic; 
As-Sidiq - €» worked with it in the presence of the scholars (among the 
Companions) and none opposed him. 


Ibn Hibban other hadith collectors held the report to be authentic. 


Ahmad, Abu Dawud, At-Tirmidhi, who held it to be hasan, Al-Daraqutni, Al- 
Hakim, and Al-Bayhaqi recorded the like of what is contained in the summary 
of this work (above) on the aen of Az-Zuhri ¢&} from Salim, who 
reported from his father Ibn Umar <: that he said: The Messenger of Allah 
<<» wrote the details of Zakat for his workers (in charge of at Zakat) 
but was unable to make it known until he died, thus Abu Bakr {4%} brought 
it out and worked with it until he died, then Umar 42,» as well worked with it 
after Abu Bakr. 


Ibn Umar 4} said: The day Umar <4 died, the book was contained in his 
testament... then Ibn Umar C2) narrated the report 
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Chapter 4.3 Zakat of Cattle 
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A year old male cow or a year old female cow is Zakat of cattle of which the 
number reaches thirty. In each collection of forty cattle, a two year old cow is 
their Zakat, and it continues in that way. 


Explanation: 


I say: This is implied by what Ahmad, the Collectors of Sunan, [bn Hibban, 
and Al-Hakim, - held authentic by the last two —, recorded on the authority of 
Muadh bin Jabal <4}. He said: The Messenger of Allah <>} sent me to Yemen 
and he commanded me to take a year old male or female cow for every thirty 
cattle, and a two year old cow for every forty cattle. 


If the cattle are more than forty, nothing will be given as Zakat from the addition 
until their number reaches between seventy, from which a year and two year 
old cows will be taken. At eighty, two two-year old cows will be taken. 


Ibn Abdil-Barr said in Al-Istidhkaar: “There is no controversy among the people 
of knowledge that the Zakat of cattle is as contained in the hadith recorded on 
the authority of Muadh <}; that is the unit of Zakat agreed on. 
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Chapter 4.4 Zakat of Sheep 


From forty to one hundred and twenty-one sheep a sheep (or a she-goat) will 
be given as their Zakat. Then from one hundred and twenty-one up to two 
hundred, two sheep (or two she goats) will be given as their Zakat. Then from 
two hundred and one up to three hundred sheep, three sheep (or she-goats) will 
be given as their Zakat. Then at addition of every hundred (to three hundred), 
a sheep, or goat will be given as the Zakat of the addition. 


Explanation: 


I say: This outline is as established in the hadith recorded on the authority of 
Anas [bin Malik €} so also the hadith recorded on the authority of Ibn Umar 
«2%; both hadith have been mentioned under the section of Zakat of camel 
above. There is a consensus over it. 
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Chapter 4.5 Evading Zakat Payment 


The separated livestock should not be combined nor the combined ones be 
separated in order to escape the (required proportion for) Zakat. There is no 
Zakat in anything less than what is obligatory that Zakat is taken from it nor 
there is Zakat payable on the additions in between the two Zakat due levels. 
When the livestock are combined then their Zakat will be paid according to 
what each is worth. Old animal is not to be taken as Zakat or one-eyed animal 
or a defective animal or an animal that is very young or a gluttonous (fat) 
animal or an animal that is being kept at home because of its milk or a pregnant 
animal or a male sheep. 


Explanation: 


I say: As for the impropriety of merging between collections of separated 
livestock and separating the combined in order to evade payment of Zakat, 
this is because the ee of Allah <> prohibited them as it has come in 
the book of Abu Bakr <4 which he reported from the Messenger of Allah 
4.» as earlier mentioned. So also is what has come in the hadith recorded on 
the authority of Ibn Umar <} who was also making a reference to the book 
of the Messenger of Allah <> also in that regard as was earlier mentioned as 
well. The prohibition of that has also come in other than the two mentioned. 
Another hadith contains the prohibition of that. 


Ne 


The meaning of combining different collections of livestock is like when there 
are three groups (of livestock owners) where each of them is supposed to give a 
female sheep as the Zakat of his livestock because each of them has forty sheep, 
but if all the three owners combine their livestock, they will only have to give a 
female sheep instead. ‘The picture of separating between collections of livestock 
is when two men have two hundred and one sheep (in a combined business) 
whereby they are expected to give three sheep but if they divide their livestock 
each of them will just have to give one sheep each eventually, or any other 
similar picture. This is upon the consideration of grazing land, rest places, and 
place of mixing even if the owners are different as the proof indicates. 


As for the assertion that no Zakat payable from what is less than the Zakat 
obligation level, there is no controversy over that. As for the assertion that there 
is no Zakat payable from an additional number (of livestock) in between two 
Zakat due levels (the addition that has not reached a level where there must be 
another Zakat), there is no controversy over that too except what is reported 
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from one of the opinions of Abu Hanifah. There is a hadith recorded on the 
authority of Muadh 4%} as found with Ahmad and some other collectors of 
hadith that no Zakat is payable from additional number that has not reached 
Zakat payable level. 


As for dealing with the combined livestock in the proportion belonging to 
each group, the proof for that is what has occurred in the two books that were 
mentioned. That is a reference to the statement of the Messenger of Allah <> 
that goes thus: “Whatever is given from the combinations of two owners will be 
divided equally between the partners. What is intended by the statement is that 
when animals owned by two owners combined such that they reach the level 
whereby Zakat is mandatory, they will both give the Zakat of the livestock that 
are combined together according to what has come from each group. 


The picture of the above is as follow: If each of the owners should have twenty 
sheep, the Zakat collector will take a sheep for forty sheep. If he took from those 
belonging to one of them, the other person will return the worth of the half of 
it to his partner. What this implies is that a mere combination of livestock of 
two owners will make both collections of livestock become like the property of 
a person; that is the truth as indicated by the proofs (of the Shari‘ah). 


As for the assertion that a very old animal is not going to be accepted as Zakat 
among other types of animals mentioned, the proof for that is what is contained 
in the book of Abu Bakr €2}. It reads: A very old animal will not be taken as 
Zakat nor one-eyed animal nor a male sheep (or he-goat). 


In the book of Umar £: reported from the Prophet <$), which goes thus: A 
very old animal will not be accepted as Zakat nor an animal with (any physical) 
defect. 


In the hadith recorded on the authority of Abdullah bin Muawiyah Al-Ghaadiri 
linked the Messenger of Allah <$): A very old animal should not be given as 
Zakat nor a scabrous animal or a sickly or animal nor a low-price animal but 
let what you will give be from the best of your wealth. Abu Dawud and At- 
Tabarani recorded the report with a sound chain. 


Malik also recorded in Al-Muwata, and Ash-Shafi’i, on the authority of Sufyan 
bin Abdillah Ath-Thagafi that Umar bin Al-Khattab <} forbade the Zakat 
collector from accepting old animals, animals kept for their milk, animals in 
gestation period and a male sheep. That is what Ibn Abi Shaybah too recorded 
from the Prophet < as he has it in his Musnad. 


The old animal is the type whose teeth have fallen. The defect referred to is the 
one in the eye; it is said general type of defects. In fact the statement: ‘nor a 
defective animal’ includes all animals that have defects which those who have 
the knowledge of animal husbandry consider as defects. The Zakat collector 
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will not accept such as Zakat. A scabrous animal too will not be accepted, so 
also is the animal whose price is very low due to its non-production of milk, 
and a gluttonous (fat) animal; that is a barren animal. So also an animal that is 
kept at home for milk production, so also is the one in a gestation period, and 
a male sheep (or he-goat) that mates with the she-goats — because the owner of 
the livestock will be in need of it even if it is not among the best of his livestock. 
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Chapter 4.6 Zakat on Gold and 
Silver 


7 — 


This is applicable when a year passes over any of them, and it is quarter of ten. 
The minimum level of gold is 20 dinar and silver, 200 dirham; there is no Zakat 
payable from whatever is less than that. There is also no Zakat payable from 
other jewellery, business wealth, and investments. 


Explanation: 


I say: There is no controversy as to the obligation of Zakat from gold and silver 
when they reach the Nisab (minimum level from which Zakat is payable) and 
when a year passes over them. The proof for that is the hadith recorded on the 
authority of Ali bin Abi Talib <4) that the Messenger of Allah (4 said: 
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I have overlooked Zakat of horses and slaves for you but you must pay the Zakat 
of silver; in every forty dirham, you will pay a dirham. There is no payment due 
from one hundred and ninety dirham but if the amount reaches two hundred 
dirham then pay five dirhams as its Zakat. 


It is recorded by Ahmad, Abu Dawud, At-Tirmidhi, and An-Nasai. 


In another version, it reads: 
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There is a problem with the chain of narration of the above hadith. [bn Hajar 
<3) held it to be hasan and At-Trimidhi reported that Al-Bukhari held it to be 
authentic. Ahmad and Muslim recorded a hadith on the authority of Jabir «4% 
who said the Messenger of Allah <Æ} said: 
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Ahmad and Al-Bukhari also recorded the above hadith on the Aan of Abu 
Said €&}>. 


Abu Dawud recorded another narration the authority of Ali bin Abi Talib €} 
who said: When you have two hundred dirhams and a year passes over it, then 
you will pay five dirham, and you will not pay anything from your gold until it 
becomes twenty dinar. When you have twenty dinar of gold and a year passes 
over it, then you will pay half a dinar as its Zakat. 


There is a problem with the chain of the above report but Ibn Hajar 4# held it 
to be hasan, and At-Tirmidhi reported that Al-Bukhari held it to be authentic 
as it occurred in the first narration. 


There has been a consensus that the Nisab (Zakat due amount) of silver is two 
hundred dirham; none has disputed that except Ibn Habib Al-Andalusi. 


The five ounces mentioned in the hadith is equal to two hundred dirham 
because the weight of each ounce is forty dirham. The scholars also agree that 
the Nisab of gold is twenty dinar; this is the majority view. There is a report 
contradicting that from Al-Hasan and Taawus; the report stands rejected. 


Passage of a year is considered in the payment of Zakat. However, Ibn Abbas, 
Ibn Masud, Dawud, As-Shadigq, Al-Baqir, and An-Nasir were of the view that 
Zakat will be obligatory on the owner of gold or silver the moment his gold or 
silver reaches the Nisab. They hold to that view according to what is indicated 
in the obligation of its payment from the statement (of the Messenger of Allah 
<>». But holding to such opinion is tantamount to ignoring the established 
condition in payment. 


As for the assertion that Zakat is not obligatory on other jewellery such as 
pearls, Corundum, emerald, diamond, corals, and similar ornaments, that is 
due to absence of proof obligating payment of Zakat from such; freedom from 
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liability is a determining factor. There is what buttresses this assertion is in the 
first part of the discussion about Zakat. 


As for the assertion that Zakat is not obligatory from business wealth, that is 
due to what we have earlier mentioned as absence of proof indicating that. 
There used to be various forms of business in the time of the Messenger of 
Allah <> it was however not reported from him what indicates that Zakat 
was paid from business wealth. 


As for what is recorded by Abu Dawud, Al-Daraqutni and Al-Bazzar on the 
authority of Samurah > that the Messenger of Allah {> “Used to command 
us to take Zakat out of what is prepared for trade? Ibn Hajar €&} said in At- 


Talkhis that there is a problem of anonymity of a reporter in the chain of the 
hadith. 


As for what Al-Hakim recorded and Al-Daraqutni on the authority of Imran 
<2.» from the Messenger of Allah <> in this version: 
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There is Zakat payable from camels, so also from sheep and from (Al-Bazz) dry 
goods. 


Al-Haafidh Ibn Hajr €} held the hadith to be weak in Fathul-Bari; all its 
routes, except of one which he said about: This chain is fair. 


But, it will not be hidden from you that such a statement stands as nothing 
i on issues of general concern (like this); it is so because Ibn Daqiq 
Al-Eid €&} said he saw in Al-Mustadrak about the hadith is Al-Burr (not Al- 
Bazz): He also said that Al-Daraqutni recorded it as ‘Al-Bazz but with very 
weak chains which can have other probability, and therefore makes it stands 
as no proof. 


If we were to say that Al-Hakim held the chain of the hadith to be authentic as 
the author of Al-Muhallaa said in Sharh Minhaj, the mere factor of another 
probability to the hadith will remove its being suitable as a proof. This is coupled 
with the fact that the said authentication by Al-Haakim has been confronted 
with declaration of weakness from several experts of hadith who came after 
the era of Al-Haakim and they have criticized that adding to non-obligation of 
Zakat of business wealth is what has come authentically from the Messenger of 
Allah <Æ) in the Sahih on the authority of Abu Hurairah €2&} as follow: 
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There is no Zakat payment upon a Muslim as regard his slave and horse. 
What is apparent in the report is non-applicability of Zakat in all circumstances. 


Ibn Al-Mundhir reported a consensus on Zakat of trade, this report is not 
authentic. The first people to oppose that are the literalists; and they remain 
one of sects of Islam. 


As for the assertion that Zakat is not payable from investments like buildings 
built for rent, so also animals for ride and what is similar. Non-applicability of 
Zakat to them is due to non-availability of proof as we have earlier mentioned 
in the hadith: No Zakat payment upon a Muslim as regard his slave and horse’ 
which includes this circumstance - of investment in rent, even though there is 
no need for proof for that rather mere prevention of it suffices. 
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It is obligatory to give one-tenth (as Zakat) in case of wheat, barley, corn, dates 
and raisin. But whatever is artificially irrigated thereof, its Zakat is half of one- 
tenth of the crop. The Nisab of such produce is five loads. There is no Zakat 
from whatever is other than those such as vegetables and other crops. It is also 
obligatory to give one-tenth of honey as Zakat. It is proper to hasten the Zakat. 
It is upon the ruler to distribute the Zakat coming from the rich upon the poor. 
The owner of the wealth will be free from liability when he gives his wealth to 
the Sultan (as Zakat) even if the latter is an oppressor. 


Explanation: 


I say: As for the obligation of Zakat from these types of crops, that is based on 
the general authentic proofs on it, so also the specific ones that have mentioned 
them. Such as the hadith recorded on the authority of Abu Musa and Muadh 
{>}, when the Messenger of Allah ¢# sent both of them to Yemen to teach 
the people there their religion; the Messenger of Allah <4} told them: 
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Do not take Zakat except from these four: Barley, wheat, raisin and dates. 


Al-Hakim, Al-Bayhaqi and At-Tabarani recorded the hadith. Al-Bayhaqi said: 
The narrators of the hadith are trustworthy and the chain is connected. 


At-Tabarani also recorded on the authority of Umar €% who said: ‘Indeed the 
pace of Allah <<} lay down as a practice, Zakat in four things... then he 
<@,» mentioned the four crops. 


Ibn Majah and Al-Daraqutni also recorded on the authority of Amr bin Shuayb 
from his father, who reported from his father as well €% in this wording: 
‘Indeed the Messenger of Allah < laid it as a practice, payment of Zakat 
from wheat, Barley, dates and raisin. 
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Ibn Majah £} has an addition: and corn. There is however Muhammad bin 
Ubaydullah Al-Arzami in the chain; he is an abandoned narrator. 


So also is what Al-Bayhaqi recorded via Mujahid €<} who said: Zakat was 
not given in the era of the Prophet <% except from five things... then he 
mentioned the five crops. 


Al-Bayhaqi also recorded via the route of Al-Hasan € who said: Zakat 
was not obligated except in ten things... then he mentioned the five crops 
mentioned then the following: Camels, cattle, sheep, gold and silver. 


He (Al-Bayhaqi) also recorded back to Ash-Shabi €@} that he said: The 
Messenger of Allah <4) wrote to the people of Yemen that Zakat is to be 
collected from wheat, barley, dates and raisin. Al- Bayhagi <3» said: These 
Mursal narrations are of different routes such that they give weight to one 
another; and there is hadith recorded on the authority of Abu Musa {4% 
alongside. So also the statement of Umar, Ali, and Aishah &.} that goes thus: 
There is no Zakat due from vegetables. End of quote. 


The hadith talking about vegetables is recorded by Al- Parao Al-Hakim, 
and Al-Athram in his Sunan that Attaa bin as-Saib £4} said: Abdullah bin 
Al-Mughirah {4% wanted to take Zakat of vegetables from the land owned by 
Musa bin Tal hah 42% > the latter then said to the former: You cannot do that; 
indeed the Messenger of Allah <3} used to say there is no Zakat due from 
that. The report is a very strong Mursal; Al-Daraqutniand Al-Hakim recorded 
it on the authority of Ore bin Yahya bin Talhah from his uncle, Musa bin 
Talhah back to Muadh €:} in this wording: As for cucumber, watermelon, 
pomegranate and sugar cane, the Messenger of Allah <) overlooked their 
Zakat payment. 


Al-Haafidh [bn Hajr (Ibn Hajar) £4} said: “There is weakness and breakage in 
the chain of the (above) report. 


At-Tirmidhi reported a hadith whose part was on authority of Musa bin ‘Talhah 
back to Muadh <4). Ibn Adiyy also recorded it from another face back to 
Anas bin Malik <}, and Al-Daraqutni on the authority of Ali bin Abi Talib 
<, then another hadith on the authority of Muhammad bin Jahsh <4) 
and other on the authority of A'ishah (>. Al- Bayhaqi also recorded it on the 
authority of Aliand Umar €#s} but as their own statement. There is a problem 
with the route of the hadith talking about vegetables but the hadith is reported 
via many routes that give weight to one another such that it is sufficient as a 
proof. And when that thought is added to what was earlier mentioned as regard 
the obligation of Zakat in four crops and five others, all the reports become 
sufficient for proof without any doubt or confusion. I have recorded all those 
reports in way that expressed that obligation of Zakat is restricted to those 
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items. Therefore, that is the explanation from the Messenger of Allah <<} 
as regards what Allah the Almighty revealed; Zakat is not obligatory in other 
crops apart from the ones mentioned. That is the view of Al-Hasan Al-Basri, 
Al-Hasan bin Salih, Ath-Thawri and Ash-Shabi 44}. 


Also, there can be a merger of views, in another perspective, that these proofs 
mentioned above restrict the general declarations in the Qur'an and Sunnah; 
this is very clear. It is not proper to say that the proofs are just mentioning 
some examples of a wide scope of things (payment of Zakat is obligatory from) 
because of what the proofs contain of restriction, at a time, and negation, at 
another time. 


As for the obligation of paying one-tenth of the crop as Zakat except crops 
that are artificially irrigated where half of one-tenth of the crop will be given as 
Zakat; that is from the perspective of the hadith recorded on the authority of 
Jabir £4% from the Prophet <Æ} who said: 
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Regarding whatever (crop) irrigated with rivers and the rain, the Zakat thereof 
is one-tenth of the crop, while the one that is irrigated by animal is half of one- 
tenth. 


The hadith is recorded by Ahmad, Muslim, An-Nasai and Abu Dawud who 
said: (The natural irrigation) includes the rivers and springs. 


Ahmad, Al-Bukhari and the Collectors of Sunan also recorded another hadith 
on the authority of Ibn Umar 2} that the Prophet <4} said: 
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Whatever is irrigated by the sky and springs (of crops), or the (palm tree) that 
searches for water by itself through its roots; the Zakat due from all those is one- 
tenth. As for whatever is irrigated by wetting, the Zakat thereof is half of one- 
tenth. 


As for the assertion that the Nisab (of crops) is from five loads, the proof for 
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that is the hadith recorded on the authority of Abu Sa‘id <4} as contained in 
the Sahihayn and some other works, from the Prophet ¢}} that he 4#) said: 


There is no Zakat from whatever is less than five loads (of harvested crops). 


In the version of Ahmad and Ibn Majah that the Prophet {> said: 


A load is sixty measures of Sa. 


In another version from Ahmad and Abu Dawud, the Messenger of Allah 44) 
said: 
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A load is sixty seals. 


As for the assertion that there is no Zakat due from whatever crops that are 
other than what were mentioned, the explanation of that has preceded. 


As for the assertion that it is obligatory to give one-tenth of (loads of) honey 
as its Zakat, the proof for that is the hadith recorded on the authority of Amr 
bin Shuayb from his father, who also reported from his father 4#} and from 
the Prophet <% that he took one-tenth of honey (as its Zakat). Ibn Majah 
recorded the hadith; Al-Daraqutni said: It was reported from AbdurRahman 
bin Al-Harith and Ibn Laiah from Amr bin Shuayb. Yahya bin Said Al-Ansari 
<3) also reported it from Amr bin Shuayb. 


A similar hadith was recorded on the authority of Abu Sayyarah €@} as found 
with Ahmad, Ibn Majah, Abu Dawud and Al-Bayhaqi who said: I say: (that is, 
Ibn Sayyarah €&») O Messenger of Allah, I have a date palm. The Messenger 
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of Allah <Æ} replied: Pay its one-tenth. There is a breakage in the chain. At- 
Trimidhi also recorded on the authority of Ibn Umar €:} that the Messenger 
of Allah <% said: 
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Zakat of honey that is up to ten water-skins is one water-skin. 


There is a fellow called Sadaqatus-Sameen in its chain; he has a very weak 
memory. 


Abdul Razzaqand A]-Bayhaqirecorded on the authority of Abu Hurairah 4} 
reported from the Messenger of Allah <$ that he said: 


Pay one-tenth as the Zakat of honey. 


There is a fellow called Muneerr bin Abdillah in the chain of the hadith; he is 
weak. Nevertheless, all the Ahadith do not fall short of the appropriateness of 
citing them as proofs. 


As for the assertion that it is permissible to pay Zakat before a year circle, 
the proof for that is the hadith recorded on the authority of Ali £> that Al- 
Abbas ibn Abd Al-Muttalib <) asked the Prophet ¢#+} regarding hastening 
the payment of his Zakat before its time arrived, the Messenger of Allah 44 
gave him the respite regarding that. Ahmad, Abu Dawud, At-Tirmidhi, Ibn 
Majah, Al-Hakim, Al-Daraqutni and Al-Bayhaqi recorded the hadith. There 
is an opinion that the report is a Mursal. It was also reported from Ali 4:4 
in another wording which was recorded by Al-Bayhaqi that the Prophet <: 
said: 
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We became in need, and then Al-Abbas preceded us with Zakat of two years. 


The men of the hadith are trustworthy except that there is a breakage in its 
chain. A hadith is found in the Sahihayn on the authority of Abu Hurairah 
{2 that the Prophet ¢#) said regarding the Zakat of Al-Abbas {4%}: 


It has been given to me and a lke of it (the year before). 


The Messenger of Allah <$ made the above statement when it was said 
to him that he (Al-Abbas €») did not want to pay his Zakat. It was said 
that he requested a Zakat of two years from him (like a loan for the Muslim 
Community). 


As for the assertion that it is upon the leader to take Zakat from the wealthy 
ones and distribute it among the poor ones, the proof for that is the hadith of 
Abu Juhayfah <4% who said: A Zakat collector came to us from the Messenger 
of Allah <) and took Zakat from the wealthy ones among us and distributed 
it among the poor among us. I was a young orphan thus he (the Zakat collector) 
gave me a young female camel? The report is recorded by At-Tirmidhi and was 


held hasan by him. 


So also is the hadith recorded on the authority of {mran bin Husayn < who 
said he was appointed as a Zakat collector. When he came back from where he 
was sent, he was asked: Where is the wealth? He replied: Did you send me to 
collect wealth; we took it from whom we used to take it from in the time of the 
Messenger of Allah 4%} and we distributed it to the people whom we used to 
distribute it to? The narration is recorded by Abu Dawud and ibn Majah. And 
on the authority of Taawus ¢23} who said: It is written in the book of Muadh 
4%: Whoever moves from one district to another, his Zakat or one-tenth (of 


crops) will be paid where his kith-and-kin are. The statement is recorded by 
Al-Athram and Saidr bin Mansuur with a sound chain. 


There is another hadith recorded in the Sahihayn on the authority of Muadh 
<:> that the Prophet ¢} told him when he was sent to Yemen that: 
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Take it (i.e. Zakat) from the wealthy ones among them and give it to the poor 
ones. 


As for the assertion that a owner of wealth will be free from liability when he 
gives his Zakat to the ruler (to administer its distribution) even if the ruler 
is an Sy ease The proof for that is the hadith recorded on the authority of 
Ibn Masud <4} in the Sahihayn and some other works that the Messenger of 
Allah ¢» » said: 


There shall occur after me selfishness (of the rulers) and other matters you will 
dislike. 


The Companions said: What do you command us of, O Messenger of Allah? 


He <% replied: 


You will render your duties (to listen and to obey) that are upon you and ask 
Allah for your rights. 


Muslim and At-Tirmidhi recorded another hadith; the latter held it to be 
authentic, on the authority of Wailr bin Hujr €} who said: I heard the 
Messenger of Allah € while a man was asking that: What do you see to if 
there are rulers who deny us our right but demand their rights from us? The 
Messenger of Allah €} then said: 
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Hear and obey; they will be responsible for that which is placed on them and 
you will be responsible for that which is placed on you. 


Abu Dawud recorded another hadith on the authority of Jabirr bin Atik from 
the Messenger of Allah 4#; 
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Some odious riders (Zakat collectors) would come to you. When they come to 
you bid them a welcome and leave them with what they desire. If they are just in 
their dealings, that good for them, but if they are not, they will be responsible for 
their oppression. Try to please them; pleasing them makes the complete payment 

of your Zakat. 


At-Tabarani recorded on the authority of Sad ibn Abi Waqqas <} who 
reported from the Messenger of Allah ¢) that he 4%» said: 


Pay it (Zakat) to them (the rulers) so far they observe the five daily prayers. 


There are several other reports from the Companions (ae » » over the issue such 
that Al-Bayhaqi recorded on the authority of Umar €&} that he said: Give it to 
them even if they drink liquor. The chain of the report is sound. 


Ahmad also recorded on the authority of Anas <4% that a man said to the 
Messenger of Allah <Æ): When I give Zakat to your messenger then will I 
become free of liability with Allah and His Messenger? the Messenger of Allah 
replied in the affirmative and said: 
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When you give it to my messenger, you have become free from liability thereof in 
the Sight of Allah and His Messenger. You will have the reward for it and the sin 
(thereof) will be upon the one that changes its course. 


Al-Bayhagqi also recorded on the authority of Abu Hurairah <}: When the 
Zakat collector comes to you, give him your Zakat. If he treats you harshly, turn 
your back to him and do not revile him; say: O Allah I hope for the reward of 
what he took from me. 


The majority of the scholars are of the view of what these proofs indicate — that 
paying the Zakat to the ruler or to whom he has sent does not waste the Zakat 
of the Zakat-payer even if the ruler were to distribute the Zakat where he is not 
supposed to, and whether he is just or oppressive. 
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Chapter 4.8 Recipients of Zakat 
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They are eight. It is forbidden for Banu Hashim and their allies to take from 
Zakat. So also it is forbidden upon the rich, strong people who can strive for 
living (to accept Zakat). 


Explanation: 


I say: A Noble Verse has enumerated the eight categories of people whom 
Zakat are to be given. Abu Dawud recorded on the authority of Ziyad bin Al- 
Harith As-Sudaaiyy who said: ‘I came to the Messenger of Allah <$) and 
made allegiance to him, then a man came and said: “Give me some Zakat. Then 
the Messenger of Allah 4} said to him: ‘Indeed Allah will not be pleased with 
the ruling of any Prophet nor any other person as regards the obligatory alms 
except that He Himself rules thereof. He has made the recipients of Zakat to 
be eight, if you fall within one of those categories, I shall give you of it. There is 
AbdurRahman bin Ziyad bin Anum AI-Ifrigiyy in the chain; there is a problem 
with him. 


Scholars of exegesis, hadith and jurisprudence have said much about the 
eight categories of people entitled to Zakat and what should be understood 
with regards to each category. The truth is that what will be considered is a 
true description recognized under the Shari‘ah or under the language usage. 
Whoever can be called a poor person then such will be entitled to Zakat, so 
also with regard to the rest of the descriptions (of receivers of Zakat). If there 
is no Shariah and real meaning to the description (in a person who wants 
to make a claim to Zakat), it becomes obligatory to refer the matter to the 
language indicator and explanation. Therefore whatever occurs, to the people 
of knowledge, of the conditions and considerations that are mentioned as 
Shariah and linguistic indicators; or any proof indicating that, such will be 
considered, otherwise there will be no consideration for such. 


As for the assertion that Zakat is forbidden upon Banu Hashim and their allies, 
the proof for that is the hadith recorded on the authority of Abu Hurairah from 
the Messenger of Allah ¢} that he ¢<} said: 
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Indeed we (Banu Hashim) do not eat from Zakat. 


In another version, it reads: 


Indeed Zakat is not made lawful for us. 


The above hadith can be found in the Sahihayn and some other works. It has 
also come in the hadith of Abu Rafi <: as follows: 
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Indeed Zakat is not lawful for us; and allies of a people are from them. 


Ahmad, Abu Dawud, An-Nasaiand At-Tirmidhi recorded it, who authenticated 
it , so also [bn Hibban and Ibn Khuzaymah. They both also authenticated it. 
Also in another report of Ahmad and At-Tahawi <> from the authority of 
Al-Hasan bin Ali (that he €} said): Zakat is not lawful for the family of 
Muhammad. While in the hadith recorded on the authority of Al-Muttalib bin 
Rabiah <: he ¢} said: 


Indeed Zakat is not proper for Muhammad and the family of Muhammad; it is 
indeed dirts of the people (taken away from their wealth). 
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The hadith above can be found in Sahih Muslim. There are other Ahadith 
under the section. 


Ibn Qudamah <) said: “We are not aware of any difference of opinions 
regarding the fact that the obligatory alms is not lawful for Banu Hashim. So 
also said Abu Talib, for the (offspring of the) household of the Prophet €}, 
that there is a consensus over that, as that was said in Al-Bahr and Ibn Raslaan 
{Æ} in Sharhus-Sunan. But there is controversy as to whom among the general 
family (of the Prophet 4») is Zakat unlawful to. The better opinion is that it 
is Banu Hashim and that their allies share in the ruling that affects them. As for 
the assertion that Zakat is forbidden to the rich and the strong who can make 
strivings for livelihood, the proof for that is what has come in the authentic 
narrations on the authority of a number (of Companions of the Messenger of 


Allah ¢s») that: Zakat is not lawful to the rich and he that has a strong might. 


In the wording of Ahmad and the collectors of Sunan that is recorded on the 
authority of Abdullahr bin Adiyy bin Al-Khiyaar, from the Messenger of Allah 
<2» it goes thus: 


There is no portion of it (Zakat) for the rich and a strong and capable person 
getting his means for livelihood. 


In some reports, it goes thus: (nor for) he that has a strong might. 


What is referred to as strong might is strength and sharpness of the intelligence 
(that can assist him get his living); that is what Al-Jauhari (the linguist) says. 
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Chapter 4.9 Zakat al-Fitr 
The Obligatory Alms after the End of Fasting 
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It is a measure of Sa’? from known staples; and it is to be given on behalf of each 
person (who is a Muslim). Its obligation lies upon the master of a slave and the 
one who provides for the young ones (in his care) and other people similar to 
those. It will be given before going out for the Eid Salah. It is not obligatory 
upon whoever cannot take care of his feeding for a day and night. The Zakat 
al-Fitr to be distributed as the (obligatory) Zakat is distributed. 


Explanation: 


I say: As for the assertion that it is a measure of Sa from known staples, and 
to be given by every Muslim, the proof for that is the hadith recorded on the 
authority of Ibn Umar 2,3 as contained in the Sahihayn and some other 
works; he said: ‘The Messenger of Allah <3) made Zakat al-Fitr of Ramadan 
obligatory, a measure of Sa of dates or barley; upon the slaves (due from their 
masters), free people, males, females, young and old ones among the Muslims. 


There are several other Ahadith under the section. 


There is one in Sahih Muslim and some other books [that goes thus}: 


Zakat is not obligatory on any Muslim to give it on behalf of his slave except 
Zakat al-Fitr. 


Al-Daraqutni and Al-Bayhaqi recorded a hadith on the authority of Ibn Umar 
<2,» who said: The Messenger of Allah commanded the giving of Zakat al-Fitr 
on behalf of the young and old ones, free people and slaves, whom one takes 
take care of. 


12 Which equals four mudds. A mudd is a standard of measurement of grains and liquid laid down by 
the Messenger of Allah <4}. 
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Al-Daraqutni also recorded the like of the above narration on the authority 
of Alir bin Abi Talib <4. There is however weakness in its chain; there are 
several routes for the hadith. 


The commands as regards those who are not religiously responsible are in 
reality with respect to those who are religiously responsible. 


The view of the majority of the scholars such Al-Imam Ahmad and Al-Shafi“ is 
that the Zakat al-Fitr to be given is a measure of Sa of wheat and other staples. 


Some Companions (of the Messenger of Allah <$) are of the view that the 
Zakat al-Fitr to be given of wheat is half a measure of Sa. That is what Al- 
Mundhir related on the authority of Ali (bin Abi Talib), Uthman (bin Affan), 
Abu Hurairah, Jabir, Ibn Abbas, Ibn Az-Zubayr, and his mother, Asma bint 
Abu Bakr £4}; the reports have come from them with authentic chains as 
Al-Haafidh Ibn Hajr <#} stated. That is also the opinion of Zaid bin Ali, so 
also is the opinion of Imam Yahya and Abu Hanifah <4). That is what the 
author of Al-Bahr related too. Those scholars hold to the hadith recorded on 
the authority of Ibn Abbas £4% from the Messenger of Allah 4#» that he 44) 
said: 


Zakat al-Fitr is two mudds from wheat 


Al-Hakim recorded the above hadith. At-Tirmidhi also recorded the like of it 
on the authority of Amr ibn Shuaib from his father, who also reported from 
his father <4) from the Messenger of Allah {#4}. Several Ahadith under this 
section give weight to that view. 


As for the assertion that the Zakat al-Fitr should be given before the Eid Prayer, 
that is according to the hadith recorded on the authority of Ibn Umar €2} as 
found in the Sahihayn and some other books that the Messenger of Allah 4%) 
commanded that Zakat al-Fitr should be given before people go out for the Eid 
Prayer. 


Abu Dawud, Ibn Majah, Al-Daraqutni and Al-Hakim, who authenticated it, 
recorded a hadith on the authority of Ibn Abbas €:} from the Messenger of 
Allah <4 that he 4Y said: 
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Whoever gives it (Zakatul-Fitr) before the (eid) Prayer that is an acceptable 
Zakat, and whoever gives it after the Prayer, that will be regarded as one of the 
acts of charity. 


As for the assertion that Zakat al-Fitr is not obligatory for whoever cannot 
provide daily meal for himself, this is because if he should give out his meal for 
the day or part of it, he will be regarded as a person entitled to Zakat and not 
Songon, who is ought to give Zakat, that is because the Messenger of Allah 


Make them (the poor) be sufficient today. 


Al- More and Al-Daraqutni recorded the hadith on the authority of Ibn 
Umar 4.8». 


If one can provide more than what he needs for a complete day, such a person 
must give Zakat al-Fitr provided the additional staple he has can be sufficient 
to give Zakatul-Fitr. This conclusion is buttressed by the fact that it is the 
forbiddance for someone who can provide daily meal for himself to ask people 
for help as recorded by Al-Imam Ahmad and Abu Dawud on the authority of 
Sahlr bin Al-Handhalah <4% } who reported from the Messenger of Allah {2}. 

This is because the narrations are speaking in the absolute sense; no rich or 
poor person was specifically mentioned. 


For instance, Ahmad and Abu Dawud recorded a hadith on the authority of 
Abdullahr bin Thalabah <4 who said that the Messenger of Allah € said: 
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Zakat al-Fitr is a measure of Sa of barley, to be given on behalf of every head, or 
a measure of Sa of wheat on behalf of two persons; to be given by the young, the 
old, the free people, the slaves, males, females, the rich and the poor. As for the 
rich ones among you, Allah will use it (Zakatul-Fitr) to cleanse them (of their 
sins), but for the poor ones, perhaps Allah will return for them more than what 
they give. 


There is a difference of opinions (from the scholars) as to what is the minimum 
standard whoever want to give the Zakat al-Fitr will have of staples. Some 
scholars say he must possess the Nisab, some say he must possess food that can 
take care of ten persons. 


Al-Imam Malik, Al-Shafi'i, Atta, Ahmadr bin Hanbal, Ishaq and Al-Muayyad 
bi-Illah (in one of his two opinions); they all say, what will be considered is that 
the person that will give Zakat al-Fitr must possess the meal for a complete day. 


As for the assertion that Zakat al-Fitr should be distributed as the Zakat (of 
wealth) is distributed, the proof for that is because the Messenger of Allah 
€@» called Zakat al-Fitr Zakat. That can be derived from his statement 4#}: 
‘Whoever gives it before the Prayer then that it is an acceptable Zakat.. 
Another proof is the statement of Ibn Umar 2» that the Messenger of Allah 
{Æ> issued a command regarding Zakatul- Fitr. The two reports had been 
earlier given but it is proper that priority should be given to the poor because 
of the command that they should be sufficed (from asking) on that day. So, 
other recipients of Zakat can be considered when the items are plenty (and that 
enough has been given to the poor). 
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Book of al-Khums 
One-Fifth of the War Booty 


It is obligatory to taken from whatever is got from a war, so also from discovered 
buried items below the soil (that is called Ar-Rikaaz). This Al-Khums is not due 
from whatever is other than the two. The recipients of Al Khums are those 
mentioned in the Statement of Allah the Almighty: 
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And know that whatever of (war) booty that you may gain, verily one-fifth of 
it is assigned to Allah,” [and to the Messenger, and to the near relatives [of the 
Messenger (Muhammad )J, (and also) the orphans, Al-Masakin (the poor) and 
the wayfarer, if you have believed in Allah and in that which we sent down to 
Our slave (Muhammad) on the day of criterion (between right and wrong), the 
day when the two forces met (the Battle of Badr) - and Allah is Able to do all 
things. [Al-Anfaal: 41].] 


Explanation: 


I say: As for what is got from a war, there will be comment over that - Allah the 
Almighty willing — in the Book of Jihad and Sirah. 


There is no difference with respect to lands and dwellings taken from the 
unbelievers, and what are transported from them (after a war); all those will be 
regarded as what has been taken in a war (as booty). 


As for Al-Fayu, the booty got in a non-combat war, the ruling regarding it is 
mentioned in Allah’s Statement: 


13- From here to end of the verse quoted is not contained in the original work; but it is included for a 


benefit. Translator. 
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What Allah gave as booty (Fay'u) to his Messenger from the people of the 
townships, '*[- it is for Allah, His Messenger, the kindred (of the Messenger 
- Sallallahu alayhi wa sallam), the orphans, AlMasakin (the poor), and the 
wayfarer, in order that it may not become a fortune used by the rich among you. 
And whatsoever the Messenger (Sallallahu alayhi wa sallam) gives you, take it, 
and whatsoever he forbids you, abstain (from it), and fear Allah. Verily, Allah is 
severe in punishment. [Al-Hashr: 7]. 


It should be noted that what is intended in Allahs Statement whatever of 
booty (contained in the first verse above) is as explained by the Messenger of 
Allah - Sallallahu alayhi wa sallam. It does not apply to whatever is referred 
to as booty rather the war-booty as stated by the author of An-Nihayah and 
explained in some other books also. If the general meaning of booty is held 
to, it will be imperative to say that Al-Khums (one-fifth) applies to profits, 
inheritance and others gains that are literary referred to as booty. Also, if the 
general meaning is adopted, it will contradict the consensus. Thus what will 
lead to falsity is itself a falsity. 


As for the obligation of Al-Khums in things that are found beneath the soil, the 
basis for that is the hadith recorded on the authority of Abu Hurairah 4%) as 
found in the Sahihayn and some other books of hadith that the Prophet <3} 
said: 
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There is no security on animals, so also on a well and mineral soils (if found 
without an owner), but there is Al-Khums (one-fifth) on a buried wealth found. 


Ar-Rikaaz is the wealth buried in the time of ignorance as said by Al-Imam 
Malik and Al-Shafi. Abu Hanifah and Ath-Thawri and others said ar-Rikaaz 


14 Also, the remaining part the verse is included by the translator. 
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are mineral resources. The view of the majority opposes the position of Abu 
Hanifah and Ath-Thawri. The majority view is that Ar-Rikaaz is not a mineral. 
They cite proof in what is contained in the hadith (earlier mentioned) as regard 
the difference between both as indicated by the use of conjunction but which 
implies the fact that they are two different things. 


In Al-Qaamuus, its author says Ar-Rikaaz has the same meaning as a mineral 
buried beneath the soil since the Time of Ignorance. 


The author of An-Nihayah says the meaning of Ar-Rikaaz occurs on the two, 
and that the hadith implies what is buried. This is the meaning of his statement. 


As for the assertion that Al-Khums is not obligatory with regard to other things 
apart from what has been mentioned, this is because there is no legal proof 
obligating that. The principle is that matters will remain as they are until there 
are proofs stating otherwise. 


As for the assertion that Al-Khums will be distributed as stated in the Verse, 
this suffices as a proof for that view. 
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Chapter 6.1 Rulings on Fasting 
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Fasting in Ramadan becomes obligatory upon sighting the crescent of Ramadan 
by a trustworthy person, or upon the completion of the month of Shaban (as 
thirty days). It is thirty days of fasting so far the crescent of Shawwal is not 
sighted before it completes. When the people of a town sight the crescent, it 
becomes obligatory on the rest of the towns within the range. It is obligatory 
upon the person that wants to fast to make an intention (for fasting) before the 
appearance of Fajr. 


Explanation: 


I say: Fasting in Ramadan is one of the pillars of Islam and one its obligatory 
aspect. 


As for the assertion that it becomes obligatory upon sighting the crescent by a 
trustworthy person, the proof for that is the fasting of the Messenger of Allah 
¢:» as well as his command to the people start fasting when Abdullah bin 
Umar 4%} told him he sighted the crescent. The report is recorded by Abu 
Dawud, Ad-Darimi and Ibn Hibban; Ibn Hibban and Al-Hakim authenticated 
it. Ibn Hazm authenticated this version as well on the authority of Ibn Umar 
{<}: People tried to sight the new moon, I then told the Messenger of Allah 
that I had sighted it, the Messenger of Allah 4#} began the fasting and he 
commanded the people to begin the fasting. 


The Collectors of Sunan, Ibn Hibban, Al-Daraqutni, Al-Bayhaqi, and Al-Hakim 
recorded a hadith on the authority of Ibn Abbas 4%} who said: A Bedouin 
Arab came to the Messenger of Allah 4} and said: ‘I have sighted the crescent 
i.e. the crescent of Ramadan. Then the Messenger of Allah <$ said: Do you 
bear the testimony that there is none worthy of worship except Allah? The man 
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replied in the affirmative’ The Messenger of Allah £2: still said: ‘Do you bear 
the testimony that Muhammad is the Messenger of Allah? The man also replied 
in the affirmative. Then the Messenger of Allah <$ said: O Bilal, announce 
among the people that they should commence the fasting tomorrow. 


Al-Daraqutni and At-Tabarani recorded via the route of Tawus, who said: I 
witnessed in Madinah, and there was Ibn Umar and Ibn Abbas <} there, 
when a man came to its governor and bore the testimony in his presence that 
he had sighted the crescent of the month of Ramadan. The governor then asked 
Ibn Umar and Ibn Abbass &} as regard the man’s testimony; he commanded 
him to legalize it. Then both Ibn Umar and Ibn Abbas 4} said: ‘Indeed the 
Messenger of Allah <$} allowed the testimony of one man for the sighting of 
the crescent of Ramadan but would not permit the testimony for ending the 
fast except testimony of two men. Al-Daraqutni said: The report singly came 
through Hafs bin Umar al-Ubuliyy who is a weak narrator. 


[Abdullah] Ibn Mubarak, Ahmad and Al-Shafii (in one of his two opinions) 
are of the view of appropriateness of working with the testimony of one man 
(for the commencement of fasting of Ramadan). Al-Imam an-Nawawi said: 
That is the most correct opinion. That is also the view of Al-Muayyad bi-llah. 


Imam Malik, Al-Laythi, Al-Awzai, Ath-Thawri are of the view that two men 
have to bear the testimony before the commencement of fasting in the month 
of Ramadan. They cited a proof in the hadith recorded on the authority of 
AbdurRahman bin Zaid bin Al-Khattab. The narration has it that: Iftwo Muslim 
men bear the testimony (that they sighted the crescent), you should commence 
your fasting, (and when two Muslim men equally bear the testimony at the 
end of the month of Ramadan that they sighted the crescent of Shawwal) you 
should end your fasting? Ahmad and an-Nasai recorded the hadith. 


In the hadith of Governor of Makkah, Al-Harith Ibn Hatib, who said: The 
Messenger of Allah ¢% made it a condition for us that we should commence 
the hajj rites upon sighting the crescent; that if we do not sight it but two men 
bear the testimony that they sighted it, then we should commence the hajj 
rites with their testimonies. The report is recorded by Abu Dawud and Al- 
Daraqutni. The latter said: “This chain is connected and authentic. 


The main thing in the two reports is that the understanding of the meaning of a 
condition indicates the impropriety of accepting the testimony of one man but 
the Ahadith talking about the acceptance of the testimony of one man is clearer 
than what can be understood from the two hadith. 


As for the assertion that fasting can commence (alternatively) upon the 
completion of the counting of the days of Shaban, the proof for that is the hadith 
recorded on the authority of Abu Hurairah 44%} as found in the Sahihayn and 
other works that he 4: said: The Messenger of Allah 44) said: 
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Fast upon sighting the crescent (of the month of Ramadan) and end the fasting 
upon sighting (the crescent) but if there is a blockage by the cloud, then complete 
the counting (of the days) of Shaban 


There are several Ahadith expressing the like of the meaning above. 


As for the assertion that fasting will go on for thirty days if the crescent of 
the month of Shawwal is not sighted before the month completes, the proof 
for that is what has come in the authentic reports that when the (sighting of 
the) crescent is blocked by the cloud, the people would fast for thirty days. An 
example of such report is the hadith of Abu Hurairah <2,» that was mentioned 
earlier on and the other one similar to it found in Sahih Muslim on the Moony 
of Ibn Umar {4 and the hadith recorded on the authority of Ibn Abbas 4:8,» 
as found with Ahmad, An-Nasai and At-Tirmidhi who authenticated it. So also 
is the hadith recorded on the authority of ‘Aishah {<} found with Ahmad, 

Abu Dawud Al-Daraqutni with a sound chain of narration. We have other 
Ahadith apart from the ones that have been mentioned. Those reports contain 
the clarity that thirty days can be completed either in Shaban, as it has come 
in some of the reports, or in Ramadan, as it has come in some of the reports. 
Some of the reports came in the absolute sense without mentioning either of 
the months. 


As for the assertion that when the people of a town sight it, that it becomes 
obligatory upon the other towns within the range of the first town, the proof for 
that is the several clear reports that have come regarding fasting upon sighting 
the crescent and stopping the fast upon sighting it. This is a communication 
aimed at all the (members of the) Ummah. Thus whoever sights the crescent 
in the Ummah regardless of his location that will serve as the sighting for all. 
As for the correctness of the proof of anyone who make evidence with the 
hadith of Kurayb as found with Muslim (in his Sahih) and some other writers 
of hadith, wherein he stated that the month of Ramadan began while he was 
in Shaam (the Greater Syria), the crescent was sighted in the night of Jumu‘ah 
(Friday). When he arrived at Madinah and informed Ibn Abbas <4») of that, 
the latter said: But we sighted it in the night of Sabt (Saturday); we will continue 
to fast such that we will fast for thirty days or we sight the crescent. Ibn Abbas 
<2,» said therein: This is the command of the Messenger of Allah ¢33>. 


There are other versions of the report but the report is not sound because Ibn 
Abbas <> did not state clearly that the Prophet <% commanded them not 
to act with the sighting of other people in other regions but what Ibn Abbas 
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<: intended was that the Messenger of Allah <4} commanded them to 
complete the thirty days or consider their sighting if they did, to mean that 
Ibn Abbas <4} thought that what is intended by sighting is sighting of the 
people of a place. The error of citing this as a proof has made people to fall into 
confusion and mix-up such that people became divided into eight schools-of- 
thought over it. I have explained the issue in the work which I named Itlaau 
arbaab al-kamaal alaa maa fee risaalah al-Jalaal fee al-hilaal min al-ikhtilaal. 


As for the assertion that the person that wants to fast must have the intention of 
fasting before the Fajr (i.e. dawn), the proof for that is the hadith recorded on 
the authority of Hafsah (one of the wives of the Messenger of Allah <4} that 
the Messenger of Allah 4%} said: 


Whoever did not make the intention of fasting before the Fajr has no fast. 


The hadith is recorded by Ahmad, the Collectors of Sunan, [bn Khuzaymah, 
and Ibn Hibban - both the last two authenticated it. 


The hadith is not negated by the version of the person that related it as a 
statement of a Companion; reporting it as a statement of the Messenger of 
Allah ¢} is an addition. It becomes obligatory to accept it as the people of 
fundamentals and some scholars of hadith have said. That is also the view of a 
number of people of knowledge. Others that have a contrary view do not come 
with a proof that can stand. 


As for the hadith wherein the Messenger of Allah <$} commanded that 
whoever woke up (among the Companions) as a person fasting should 
complete his fasting, on the day of Aashura, what is contained in the hadith 
is that whoever does not know that the fasting has become obligatory except 
after the noon has set in, that will serve as an excuse for him for not making the 
intention from the night. 


As for the hadith that the Messenger of Allah ¢#}} entered upon one of his 
wives and said: 
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Do you have anything (I can eat) 


And they replied in the negative upon which he 4#) said: 


Then I am fasting. 


The report above has to do with non-obligatory fasting and it is narrated by 
Muslim and others. 
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Chapter 6.2 Nullifiers of Fasting 


Fasting is spoiled by eating, drinking, sexual intercourse, and intentional act 
of vomiting. It is forbidden to combine two or many days fasting without 
breaking in between. It is upon whoever breaks his fast intentionally to carry 
out expiation similar to that of a person guilty of Dhihaar (the act of likening 
ones wife to one’s mother in terms of conjugal rights). It is recommended to 
hasten the breaking of fast and to delay Sahuur (the pre-dawn meal). 


Explanation: 


I say: As for the assertion that fasting is spoiled by intentional eating and 
drinking, there is no controversy over that. As for when that is done out of 
forgetfulness, then the fasting is intact due to the proof that is contained in the 
Sahihayn and some other books in the hadith recorded on the authority of Abu 
Hurairah <4% who said the Messenger of Allah 4# said: 
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Whoever forgets and eats or drinks while he is fasting should complete his 
fasting, it is Allah Who has fed him and gave him drink. 


In the version of Al-Daraqutni, with a sound chain of transmission, it goes 
thus: 


That is a provision Allah bestow on him, there is no make-up upon him. 


In another version of Al-Daraqutni, Ibn Khuzaymah, Ibn Hibban and Al- 
Hakim, it goes thus: 


TOOK Ot FAS iN a a a pluall OLS 


2 
ae 


4 EA Y; adé AAE YG best Slas À So lasi shal Ea Š 


Whoever breaks a day of fasting in Ramadan out of forgetfulness, there is no 
make-up or expiation on him. 


The chain of the above report is also sound; this becomes consensus over the 
issue, there is no controversy as regards the fact that intentional eating and 
eating spoil fasting. But if it is due to forgetfulness, some people of knowledge 
equate that with a person that eats or drinks out of forgetfulness and they hold 
to the statement of the Messenger of Allah <$} as it has come in another 
version: Whoever breaks a day in Ramadan out of forgetfulness, there is no 
make-up upon him nor expiation’? Some other people of knowledge do not 
agree to equate it. 


As for intentional act of yore. the proof for that is the hadith recorded on 
the authority of Abu Hurairah <4» that the Prophet > said: 
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Whoever is overpowered by vomit (such that he vomited), there is no make-up 
due upon him. But whoever induces vomiting must make-up for the day. 


The hadith above is recorded by Ahmad, Abu Dawud, At-Tirmidhi, Ibn Majah, 
Ibn Hibban, Al-Daraqutni, and Al-Hakim that authenticated it. 


Ibn Al-Mundhir related that there is a consensus over the fact that whoever 
vomits intentionally has his fast spoiled. There is a reservation against that 
because Ibn Mas‘ud, Ikrimah, Rabiah, Al-Haadi and Al-Qasim said that 
vomiting does not spoil the fasting whether it is due to its overpowering or it 
is induced so far none of what is vomited is not regurgitated while the person 
knows. They cite proof in the following hadith: three things do not vitiate the 
fasting: Vomiting, cupping and wet-dreaming. The hadith is recorded by At- 
Tirmidhi on the authority of Abu Said but there is AbdurRahman bin Zaid bin 
Aslam in its chain; he is weak. 


Taken that the hadith is sound as a proof, it does not contradict the hadith 
recorded on the authority of Abu Hurairah <} (earlier mentioned) because 
the former is talking in an absolute sense while the latter is specific with 


mention of intentional. 
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As for the assertion that it is forbidden to combine fasting of days, the proof for 
that is the prohibition of the Messenger of Allah <Æ} in that regard as it has 
come in the hadith recorded on the authority of Abu Hurairah, Ibn Umar and 
Aishah €@» as found in the Sahihayn and some other books of hadith. 


Also under this section, there are several other Ahadith. 


As for the assertion that it is obligatory on a person who breaks his fast 
intentionally to expiate, the proof for that is the hadith related about the man 
who copulated with his wife in the afternoon of Ramadan. The Prophet <3) 
told the man: 
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Do you have what you can manumit a slave with? 
The man replied in the negative. 


The Prophet +} still said: 
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Can you fast for two months consecutively? 
The man still replied in the negative. 


The Prophet <4 then said: 


Do you have what you can feed sixty poor persons with? 


The man replied in the negative. 


Then a basket of dates was brought to the Messenger of Allah 4%). He 44 
asked the man to give the dates as charity. The man replied: Is it upon the 
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person who is poorer than us? Indeed there is no household as needy as ours 
from the beginning to the end of the city. The Messenger of Allah ¢}} laughed 
such that his molars was seen then he told the man: Go and feed your family 
with it. 


The hadith can be found in the Sahihayn and some other works in the hadith 
recorded on the authority of Abu Hurairah and Aishah <6). 


There is an opinion that expiation is not due from a person that breaks his fast 
intentionally irrespective of the cause; the only an act of sexual intercourse 
that necessitates expiation is that. But the man, in the story earlier mentioned, 
only copulated with his wife; there is nothing in the act of copulation in the 
afternoon of Ramadan except what is in eating and drinking because all the 
acts are ordinarily permissible, none of them will be forbidden except when it 
occurs in the course of fasting. It also occurs in one of the versions of the hadith 
that the man broke his fast and copulation was not mentioned. 


As for the assertion that it is meritorious to hasten the breaking of fast (at sunset) 
and to delay the pre-dawn meal, the proof for that is the hadith recorded on the 
authority of Sahl bin Sad 4} that the Prophet 4# said: 
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People will not cease to be upon goodness so far they hasten the breaking of fast. 
The hadith can be found in the Sahihayn and other works. 
Also on the authority of Abu Dharr <4} that the Prophet <% said: 
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My people will not cease to be upon goodness so far they delay the pre-dawn 
meal and hasten the breaking of fast. 


Ahmad recorded the hadith but there is Salman bin Abi Uthman in its chain; 
Abu Hatim said: He is unknown. But it has been established in the Sahihayn 
and some other works, a hadith recorded on the authority of Zaid bin Thabit 
<4), that the distance between the pre-dawn meal of the Messenger of Allah 
<Æ} and his commencement of Prayer is a distance of recitation of fifty Verses. 
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There are other Ahadith under the section. 
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Chapter 6.3 Missed Fasts and Respite 
of Non-Fasting for a Traveller 
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It is obligatory upon whoever breaks his fast for legal reason to make up the 
missed days. There is respite of not fasting for a traveller and those like him 
except he fears for any wreck (in the course of journey) or weakness during 
fighting, then it is imperative he leaves the fast. Whoever dies and has missed 
days of fasting upon him, his guardian (relative) will fast on his behalf. As for 
an old person who is incapable of fasting and cannot make up the missed days, 
he will expiate for his fasting by feeding a poor person for each missed day. 


Explanation: 


I say: As for the obligation of making up the missed days for whoever breaks 
his fasting for a legal reason like a traveller and a sick person, the Noble Qur'an 
has explicitly ruled on that: 


...but if any of you is ill or on a journey, the same number (should be made up) 
from other days... [Al-Baqarah: 184]. 


The hadith reported by Muaadhah on the authority of ‘Aishah €@} has come 
on the issue of women menstrual period (in Ramadan; that the woman in her 
period will not fast but will make up the missed days). The hadith has been 
earlier mentioned; so also are the women in post-partum period. 


As for the assertion that a traveller is allowed to break his fast but that it is better 
for him to fast except if he fears for any wreck or weakness during fighting, the 
proof for that are many, among which is the statement of the Messenger of 
Allah <Æ» that goes as follows: 
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If you like you fast and if you like you break your fast. 


He ¢) said the above when Hamzah bin Amr Al-Aslamiyy 44%) asked him 
regarding fasting on journeys. The hadith can be found in the Sahihayn on the 
authority of Aishah <es>. 


There is another hadith in the Sahihayn recorded on the authority of Anas bin 
Malik £4» that he said: We used to be on journeys with the Messenger of Allah 
<$» the person fasting (among us) would not berate the who does not, nor 
would he does not fast berate the fasting person. 


Muslim and other writers recorded on the authority of Hamzah bin Amr Al- 
Aslamiyy <:>} that he said: O Messenger of Allah, I have the power to fast (on 
journeys), is there any fault upon me? the Messenger of Allah 4} then said: 
‘It is a respite from Allah, whoever takes it that is better, but whoever wishes to 
fast there is no blame upon him. 


Also in the Sahihayn on the authority of Jabir Ibn Abdillah €2} who said: 
The Messenger of Allah £2» was on a journey then he saw a crowd and a man 
being shaded (by them), he enquired: What is this? They replied: A fasting 
person. Then he 48} said: 


Fasting on journeys is not of piety. 


Muslim, Ahmad, and Abu Dawud also recorded on the authority of Abu Sa‘id 
4,» who said: We travelled with the Messenger of Allah <$) to Makkah 
while we were fasting. He said: we descended in a place then the Messenger of 


Allah <% said: 
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Verily you are close to your enemy; that you break your fast will make you 
stronger. 


Abu Said <£) said: Then came the respite; there was among us those who 
fasted and those who did no fast. Then we arrived in another place and he 4} 
said: 


Verily you will come upon your enemy in the morning; that you do not fast will 
make you stronger, so do not fast. 


Abu Sa‘id {4 said: Then it became a rigour to fast. After that we would fast 
alongside the Messenger of Allah <2} while we were on journeys. 


It is the opinion of the majority of the scholars that fasting is a respite on 
journeys. There is a report from some of the Literalists, it is also related from 
Abu Hurairah {4} and the Imaamiyyah Sect that breaking the fast is obligatory 
while on a journey; that whoever fasts on a journey will not have the reward 
thereof. 


As for those like a traveller, those intended are the pregnant women and the 
nursing mothers due to what Ahmad and the Collectors of Sunan recorded, 
which At-Tirmidhi held to be hasan, on the authority of Anas bin Malik Al- 
bial Wa »» that the Messenger of Allah <% said: 
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Verily Allah The Almighty and The Most exalted removes fasting and half of 
the Prayer for a traveller; and He removes fasting for a pregnant woman and a 
nursing mother. 


As for the assertion that whoever dies and has some days of fasting upon him 
that his guardian will observe the fast on his behalf, the proof for that is the 
hadith recorded on the authority of Aishah €@} as found in the Sahihayn and 
some other works that the Messenger of Allah € said: 
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Whoever dies and has fasts upon him, his guardian should observe the fasts on 


his behalf. 
Al-Bazzar has an addition of a statement that goes thus: If he wills. 


The author of Majmauz-Zawaaid said: The chain of the (additional) report 
is hasan. So also said some scholars of hadith and some members of Shafii 
School-of-Thought, so also Abu Thawr, As-Sadiq, An-Nasir, Al-Muayyad bi- 
Llah, Al-Awzai and Ahmad bin Hanbal <4). 


Al-Bayhaqi said in Al-Khilaafiyaat: This is an established Sunnah; I do not 
know any difference of opinion among the scholars as regard its authenticity. 


The majority of the jurists are however of the opinion that it is not obligatory 
upon a guardian to fast on behalf of his dead relative. 


As for the assertion that an old person who cannot fast or make up for the 
missed days of fasting will expiate with what was mentioned, the proof for that 
is the hadith recorded on the authority of Salamah bin Al-Akwa 4%» that is 
established in the Sahihayn and other books wherein he (Salamah) said: This 
Verse: ...and as for those who can fast with difficulty, they have (a choice either 
to fast or) to feed a poor person (for every day)... was revealed, whoever did not 
want to fast would feed (a poor person) instead until the Verse that came after 
it was revealed which came to abrogate it. This hadith is recorded by Ahmad 
and Abu Dawud on the authority of Muadh but it is like the hadith that was 
earlier mentioned. Meanwhile there is an addition: Then Allah revealed this 
Verse:...So0 whoever of you sights (the crescent of) the month (of Ramadan), 
he must observe Saum (fasts) that month... thus Allah established the fasting 
in the month upon those at home who are healthy, but gave respite therein to 
those who are sick and the travellers. Feeding the poor became established for 
the old ones who cannot fast. 


Al-Bukhari recorded on the authority of Ibn Abbas <: that he said: The 
Verse is not abrogated; it (the respite therein) is for the old men and women 
who cannot fast, thus, each of them will feed a poor person in lieu of each day. 


Abu Dawud also recorded on the authority of Ibn Abbas <: that he said: It 
became established for the pregnant women and the nursing mothers to refrain 
from fasting but feed a poor person in lieu of each day. 


Al-Daraqutni and Al-Hakim recorded a hadith, which both of them held to be 
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authentic, on the authority of Ibn Abbas <} that he said: It was made a respite 
for an old man (and woman) to refrain from fasting but should feed a poor 
person in lieu of each day; he need not make up for the day. This statement 
from Ibn Abbas 4#% is an explanation of what is contained in the Qur'an, this 
statement can be taken as an actual statement of the Messenger of Allah 4%) 
that will therefore serve as a proof that expiation is feeding a poor person for 
each missed day for this category of people: an old man and woman, a pregnant 
woman, and a nursing mother. 
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Chapter 6.4 Voluntary Fasts 
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It is recommended to fast six days in Shawwal, on the ninth day of Dhul- 
Hijjah, so also in Muharram and Shaban, on Mondays and Thursdays, and in 
the White Days (13th, 14th, and 15th days of the lunar month). The best of 
supererogatory fasts is fasting in the alternate days. It is detested to fast all year 
round or to single out Fridays or Saturdays for fast. It is (however) forbidden to 
fast on the days of the two Eids, so also the three days after the Day of Sacrifice, 
and it is forbidden to fast a day or two days before the month of Ramadan. 


Explanation: 


I say: As for the six days of fasting in Shawwal, the proof for it is the hadith that 
goes thus: 


Whoever fasts Ramadan then follows it with six days of fasting in Shawwal, that 
will be equal to fasting for a year. 


Muslim and others recorded the hadith on the authority of Abu Ayyub <). 
There are many other Ahadith under the section. 


As for fasting on ninth day of Dhul-Hijjah, the proof for that is what has come 
authentically from the Messenger of Allah <$} in the hadith recorded on the 
authority of Hafsah 4» as found with Ahmad and An-Nasai that she {>} 
said: There are four acts the Messenger of Allah ¢} never abandoned: Fasting 
on the day of Aashura, the tenth (of Dhul-Hijjah) and three days in each month. 


Abu Dawud recorded the hadith in this version: He used to fast on the ninth of 
Dhul-Hijjah, the day of Aashura and three days fasting in each month, and the 
first Monday and Thursday of the month. 


But Muslim recorded on the authority of A'ishah €} who said: ‘I did not see 
the Messenger of Allah <$) fast at all in the ten days (of Dhul-Hijjah). In a 
version, [she said €@»: He never fasted the ten days’ That Aishah <% didn't 
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see the Prophet <>} did so does not imply that the Messenger of Allah <4) 
did not do so. 


And the most established fast in the ten days is the fasting on the ninth day; 
the Day of Aashura. The fasting on this day is established in Sahih Muslim and 
some other works in the hadith recorded on the authority of Abu Qatadah 
<8) who said: The Messenger of Allah <$} said: 
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Fasting on the Day of Arafah expiates two years (sins), the immediate past year 
and next, while fasting on the Day of Aashura expiates its immediate past year 


(sin). 


As for fasting in the month of Muharram, the proof for that is the hadith 
recorded on the authority of Abu Hurairah > as found with Ahmad, Muslim 
and the Collectors of Sunan that he 4} was asked which fast after Ramadan is 
better he <4} replied: Month of Allah (that is called) al-Muharram. 


The most established fasting in the Muharram is the fasting of Aashura due 
to the Ahadith found in the Sahihayn and some other works reported by a 
number of the Companions that he €#}} fasted on the day and commanded 
that it is fasted, he €} said: 
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This is the day of Aashura; its fasting has not been made compulsory upon you 
but I am fasting, so whoever wishes should fast and whoever does not should 
leave it. 


It has been earlier stated that fasting on the day of Aashura expiates the sins 
of its immediate past year. It has also been established in Sahih Muslim and 
some other books that when he <% commanded that its fast should be 
observed, the people said: O Messenger of Allah, this is a day which the Jews 
and Christians extol. Then he € replied: In the coming year we shall - Allah 
willing - fast on the ninth day (together with it) But the year did not come 
before the Messenger of Allah €2} died. 
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As for fasting in the month of Shaban, the proof for that is the hadith recorded 
on the authority of Umm Salamah 4} that the Messenger of Allah 4) would 
not fast a complete month in a year except the month of Shaban; he 44%} used 
to merge it with Ramadan. Ahmad and the Collectors of Sunan recorded the 
hadith; At-Tirmidhi held it to be hasan. 


In the Sahihayn, there is a hadith recorded on the authority of Aishah <@&} 
that the Messenger of Allah ¢#?} would fast in the month of Shaban the way 
he would not do in the other months; he would fast in Shaban except for some 
days, rather he would fast it all. In a version, she 44} said: I never saw him fast 
much in other months as he used to do in Shaban. 


As for fasting on Mondays and Thursdays, the proof for that is the hadith 
recorded on the authority of ‘Aishah <») that the Prophet <Æ} used to make 
sure he fasted on Mondays and Thursdays. Ahmad, At-Tirmidhi, An-Nasai, 
Ibn Majahand Ibn Hibban recorded it. Both At-Tirmidhiand Ibn Hibban held 
the hadith to be authentic. 


Abu Dawud also recorded a similar report in the hadith reported on the 
authority of Usamah bin Zaid <4}. An-Nasai also recorded the hadith but 
there is an unknown narrator in its chain though Ibn Khuzaymah held it to be 
authentic. 


Ahmad and At-Tirmidhi recorded a hadith on the authority of Abu Hurairah 
<> that the Prophet ¢} said: 


Deeds are taken up on Mondays and Thursdays; thus I love that my deeds are 
taken up while I am fasting. 


Also it has come in Sahih Muslim that the Prophet <Æ) was asked Repealing 
he fasting on Mondays, he <> replied: 


That was the day I was born and (the day I began) to receive the revelation. 
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As for fasting on the White Days, the proof for that is the hadith recorded 
on the authority of Abu Qatadah €:&} as found with Muslim and some other 
writers; that Abu Qatadah ¢:8} said: The Messenger of Allah <2» said: 


Three days of fasting in every month, Ramadan to another Ramadan; these all 
constitute the fast of a year. 


An-Nasai, At-Tirmidhi and Ibn Hibban (which he authenticated) recorded a 
hadith on the authority of Abu Dharr {<} who said: The Messenger of Allah 


{2% said: 
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If you want to fast in a month, fast on the 13th, 14th, and 15th days. 
There are many other Ahadith under the section. 


As for the assertion that the best of the supererogatory fasts is fasting on the 
alternate days, the proof for that is the hadith recorded on the authority of 
Abdullah ibn Amr €2 as found in the Sahihayn and some other works that 
the Messenger of Allah <4} told him: 


Observe three days fasting in each month. 


Abdullah €&} said: I have the strength to observe more than that; but the 
Messenger of Allah <Æ) did not cease to increase (the days) for him until he 
said finally: 
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Observe fast on the alternate days, indeed that is the best of the fasting; it is the 
fast of my brother Dawud - peace be upon him. 
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Chapter 6.5 Days that Fasting is not 
Recommended 
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As for the assertion that it is detested to fast all year round, the proof for that 
is the hadith of Abdullah ibn Amr €:} who said the Messenger of Allah <4) 
said: 


He that fasts continuously (all the year round) has no fast. 


Ahmad, Ibn Hibban, Ibn Khuzaymah, Al-Bayhaqi and Ibn Abi Shaybah 
recorded a hadith on the authority of Abu Musa €:,» who reported the Prophet 
<Æ to have said: 


Whoever observes fast continuously, the hell will be constrained on him like this. 
Upon saying that, the Messenger of Allah <4) held his fists together. 


In the version of [bn Hibban, it goes thus: 


The hell would be constrained on them like this. 


As for the assertion that it is detested to single out the day of Jumu‘ah for 
fasting, the proof for that is the hadith recorded on the authority of Jabir a» 
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as found in the Sahihayn and some other works that the Prophet <} forbade 
fasting on the day of Jumu‘ah. In a version; he forbade singly it out for fasting. 


Also in the Sahihayn on the authority of Abu Hurairah, he <4 said: 
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Do not observe fast on the day of Jumuah unless you fast a day before or after it. 


In the version of Muslim, he ¢) said: 
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Do not specify the night of Jumuah - out of nights — for standing up in prayer, 


and do not specify the day of Jumuah - out of days — for fasting except if the day 
is anormal day of fasting for any of you. 


There are many other Ahadith under the section. 


As for the dislike of singly fasting on Saturdays, the proof for that is the hadith 
recorded on the authority of As-Samaa bint Bushr as found with Ahmad, Abu 
Dawud, At-Tirmidhi, Ibn Majah, Ibn Hibban, Al-Hakim, At-Tabarani and Al- 
Bayhaqi (who authenticated it); bin as-Sakan also held it to be authentic; that 
the Messenger of Allah 4#» said: 
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Do not fast on Saturdays except the fasts that have been made obligatory upon 
you, if any of you cannot get what to eat except the stick of a bunch of grapes or 
the bark of a tree let him chew it. 
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Chapter 6.6 Forbidden Days of 
Fasting 
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As for the assertion that it is forbidden to fast on the days of the two Eids, the 
proof for that is the hadith recorded on the authority of Abu Sa‘id, as found in 
the Sahihayn and some other works, from the Messenger of Allah 4%} that 
he <» forbade fasting on the day of Eid al-Fitr and Eid al-Adha. There is a 
consensus of Muslim scholars over that. 


As for the assertion that it is forbidden to fast on the three days after the day 
of sacrifice, that is due to the forbiddance from the Messenger of Allah 44) 
as regard fasting in those days as it has come authentically via a number of 
Companions of the Messenger of Allah ¢}. I have mentioned all the Ahadith 
over that in Sharh al-Muntaqaa. 


As for the assertion that it is forbidden to meet the month of Ramadan with 
a day or two days fasting, the proof for that is the hadith recorded on the 
ently of Abu Hurairah ¢} as found in the Sahihayn and other works that 
he 4» said that the Messenger of Allah <$ said: 
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None of you should meet the month of Ramadan with a day or two days fasting 
except someone who has the days of his voluntary fasting coincides with the day, 
then he can fast on the day. 


Ihe hadith recorded on the authority of Abu Hurairah €2&} from the Messenger 
of Allah <>) gives weight to that; it is recorded by the Collectors of Sunan; Ibn 
Hibban and some other scholars rated it authentic, it goes thus: 


sa LT 263 SS CS a Re A ae Oe a ne ETD 


Book of Fasting pluall GUS 


When the month of Shaban gets to the half do not fast. 


There are many other Ahadith under the section. The controversy over the 
issue is a very long one; it is extensively discussed in some large works. 
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Chapter 6.7 I'tikaf 


Seclusion in Masjid 


— o 


It is legal to carry it out at all times in the masjids but it becomes stronger in 
Ramadan especially in the last ten days. It is recommended to strive hard in the 
acts (of obedience) therein, so also is standing in prayer in the night seeking for 
Night of Decree; a person carrying out I’tikaf cannot go out except for a need. 


Explanation: 


I say: There is no difference of opinion as regards the legality of I’tikaf. The 
Prophet <Æ» used to carry out I’tikaf in the last ten days of Ramadan until 
Allah caused his death as it has come in the Sahihayn and some other works in 
the hadith recorded on the authority of Abu Hurairah 44%». 


As for the assertion that it can be carried out at all times in the masjids, that is 
due to the fact that it has been made desirous (by the Shari‘ah). And there is no 
evidence specifying it for a particular time. 


In the Sahihayn, it has come on the authority of Umar 4) that he asked the 
Prophet <} as follows: I made a vow in the Time of Ignorance that I would 


carry out a seclusion for a night in the Sacred Masjid. The Messenger of Allah 
<2» replied: 


Fulfil your vow. 


As for the assertion that it can only be carried out in the masjids, this is because 
that is the meaning of I’tikaf in the Islamic legal parlance, because any person 
that carries out I’tikaf in any other place will not be called a mutakif (someone 
in a state of seclusion) in the understanding of the Shari‘ah. There has come a 


proof indicating that, the like of this hadith 
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There is no I’tikaf except in a masjid where the congregational prayer is 
observed. 


Ibn Abi Shaybah and Said bin Mansuur recorded the above hadith on the 
authority of Hudhayfah [bin Yaman] 44%). 


As for the assertion that the legality of P'tikaf becomes stronger in the month 
of Ramadan especially in the last ten days of the month; the proof for that is 
the practice of the Prophet <$}, he used to carry out I’tikaf in this period, but 
nothing has come as a proof indicating that it must be for a specific number of 
days, nor is there is any proof that it must be accompanied with fasting, what 
seems to indicate that is a statement of A'ishah < but the hadith of Umar's 
vow proved it wrong. So also the hadith recorded on the authority of Ibn Abbas 
<} that the Prophet <3 said: 


Fasting is not obligatory upon whoever is carrying out I'tikaf except if he chooses 
to do so. 


Al-Daraqutni and Al-Hakim recorded the hadith; the latter said: Its chain is 
authentic. But Al-Daraqutni and Al-Bayhaqi prefer saying it is a statement of a 
Companion (to saying it is a statement of the Messenger of Allah ¢ >>. 


In a nutshell, there is no proof except in what has come authentically as his 
statement <2 and nothing has been established from him <Æ} indicating 
that there should be no I’tikaf except with fasting, rather a contrary evidence 
has come authentically from him ¢#%» as it came in the hadith of Umar'’s vow 


Abu Dawud recorded on the authority of Aishah <}, who reported from the 
Messenger of Allah ¢#} that he was such that whenever it was the last ten days 
(of Ramadan), he would rise through all his night, wake up his family members 
and tighten his waistband. The report can be found in the Sahihayn and some 
other works. 


As for the permissibility of standing in prayer in the nights of decree, the proof 
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for that is the hadith recorded on the authority of Abu Hurairah €,} as found 
in the Sahihayn and some other works from the Prophet «> that he said: 
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Whoever stands in prayer in the Night of Decree with faith and hope for rewards 
(from Allah), his past sins will be forgiven. 


There are different Ahadith over what night is specifically the Night of Decree. 
There are different opinions too; the views are more than forty. I mentioned all 
the views in Sharh Al-Muntaqaa, the book can be visited. 


As for the assertion that a person carrying out I’tikaf cannot go out (of the 
masjid) except for a need, that is due to what has come authentically from the 
Messenger of Allah <#}) in the hadith recorded on the authority of ‘Aishah 
<» as found in the Sahihayn that he <} was such that whenever he was 
carrying out the I’tikaf would not enter the house except for a human need. 


Abu Dawud recorded on her authority that she 4} said: The Prophet <4% 
would pass by a sick person while he was carrying out I’tikaf, and he would not 
ask about his health condition. There is however Layth bin Abi Sulaym in the 
chain of the report, Al-Haafidh Ibn Hajr <4} said: What has been authentically 
reported from Aishah <>» is that the act is her practice. Muslim and some 
other writers recorded it. Muslim said: That is established from Ali. 


Abu Dawud also recorded on the authority of ‘Aishah <è that she said: “The 
Sunnah which a person doing I’tikaf should observe are that: he should not 
visit the sick, witness a funeral, or touch a woman (in a sexual intercourse), or 
play with her, he should not go out except for an important need; there is no 
Ptikaf except that it is accompanied with fast, so also except it takes place in a 
masjid where Jumuʻah Prayer is observed. 


An-Nasai also recorded the hadith but there is no mention of the word ‘the 
Sunnah’ in it. Abu Dawud said: None except AbdurRahman bin Ishaq reported 
the hadith with the inclusion “The Sunnah. 


Al-Daraqutni said categorically that what is beyond ‘Aishah’s statement ‘...and 
he should not go out except’ is from her not a report from the Messenger. 
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Chapter 7.1 Rulings on Hajj 
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It is an immediate obligation on every religiously responsible person who has 


the ability. 


Explanation: 


I say: As for the consideration of ability, that is due to the text of Al-Qur'an: 


.. and Hajj (pilgrimage to Makkah) to the House (Ka’bah) is a duty that 
mankind owes to Allah, those who can afford the expenses (for ones conveyance, 
provision, and residence) ... [Ali ‘Imran: 97]. 


As for the assertion that it must not be delayed, that is due to the hadith recorded 
on the authority of Ibn Abbas €&» from the Prophet ¢¥ that he said: 


Hasten to perom Hajj because none of you knows any occurrence that may 
prevent him. 
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Ahmad recorded the hadith. 


Ahmad and Ibn Majah also recorded on the authority of Ibn Abbas €} from 
Al-Fadl — or that it was the latter that related from the former; either of them 
said that the Messenger of Allah <4} said: 
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Whoever intends to perform hajj let him hasten in doing so because a person 
can become sick or the ride get lost or an incident occurs. 


There is Ismail bin Khalifah Al-Abasiyy, Abu Israil, in the chain; he is Saduuq 
(truthful) but weak in memory. 


Ahmad, Abu Yala, Said bin Mansuur and Al-Bayhagi recorded on the authority 
of Abu Umamah 4), who reported from the Messenger of Allah 4#) that 
he said: 
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Whoever is not held back by a sickness or an apparent need or an apparent 
difficulty or an oppressive ruler such that he does not perform the hajj he should 
die as either a Jew or a Christian. 


There is Layth bin Abi Sulaym and Sharik in the chain of the above report; both 
men have some weakness. 


At-Tirmidhi recorded a hadith on the authority of Ali [bin Abi Talib <4% from 
the Messenger of Allah 4#} that he said: 
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the Sacred House of Allah but fails to perform hajj, it doesn’t matter if he dies as 
a Jew or a Christian. 


This is so because Allah, The Almighty says in His Book: 


... and Hajj (pilgrimage to Makkah) to the House (Ka’bah) is a duty that 
mankind owes to Allah... [Ali Imran: 97]. 


At-Tirmidhi said: “The hadith above is strange and there is a problem with its 
chain. 


Al-Harithis weak. As for Hilal bin Abdillah, the person that narrated from him 
via Ibn Ishaq is unknown. Al-Ugqayli said: His report cannot be corroborated 
by another report. 


The hadith has been reported via a third route; hadith recorded on the authority 
of Abu Hurairah €} as found with Ibn Adiyy which is similar to the earlier 
hadith. Said bin Mansuur recorded in his Sunan on the authority of Al-Hasan 
{4} who said: Umar bin al-Khattab <:> said: I have thought of sending some 
men to these cities and see each person that has the means to come for hajj but 
does not do so such that Jizyah would then be placed on them; they are not 
Muslims! They are not Muslims! 


Al-Bayhaqi also recorded it. 


It is the opinion of Abu Hanifah, Ahmad, some students of Al-Shafi and some 
members of the family of the Prophet <> such as Zaid bin Ali, Al-Muayyad 
bi-llahand An-Nasir that hajj must be performed without any delay (when one 
has the means thereof). 


Al-Shafi, Al-Auzai, Abu Yusuf, Muhammad and Al-Qasim and Abu Talib 
from the family of the Prophet 4%} say hajj can be performed with time. 


i CLD 


Book of Hajj , adl GUS 


RL BAN eg od grs ol 
Chapter 7.2 Obligation of Specifying 
Hajj with Intention 


Ps MEEN 


It is obligatory to specify the type of Hajj with intention whether it is Tamatu’u 
(i.e. starting with Umrah, then a break, then Hajj) or Qiran (i.e. performing 
Umrah and Hajj simultaneously without break) or Ifrad (i.e. singling out Hajj). 
The first type is the best. Assumption of Ihram (i.e. putting on Hajj cloths for 
the commencement of Hajj rites) is from the known migat (station of assuming 
Ihram). Whoever has the miqat behind him, their home is where they will 
assume the Ihram. The people of Makkah will assume their Ihram from 
Makkah. 


Explanation: 


I say: As for the obligation of specifying the hajj with intention, the proof for 
that is what has earlier been mentioned under the section of ablution. It has 
come authentically in the Sahihayn and other works in the hadith recorded 
on the authority of Aishah < who said: We went out with the Messenger of 
Allah jai » and he <4} said: 
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Whoever wants to make intention of Hajj with Umrah let him do so; whoever 
wants to make intention of Hajj (alone) let him do so; whoever wants to make 
intention of Umrah (then hajj later) let him do so. 


Aishah €¢» said: The Messenger of Allah +} made intention of Hajj, so also 
did some of the people with him, while some people made intention of Hajj 
with Umrah, and some people made intention of Umrah. I was one of those 
who made intention of Umrah. 


In Sahih Al-Bukhari in the hadith recorded on the authority of Jabir <4% that 
the Messenger of Allah ¢3 commenced hajj rites from Dhul-Hulayfah that 
was when his ride stopped. 


Also in the Sahihayn, in a hadith recorded on the authority of Ibn Umar 4%) 
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he said: This (Mount) Baydaa of yours with which you lie against the Messenger 
of Allah ¢} (that he commenced his hajj rites there); indeed the Messenger of 
Allah <4) did not commence his hajj rites except from the masjid’ The masjid 
he was referring to was the masjid at Dhul-Hulayfah. 


There is a difference of opinion as regards the place where the Messenger of 
Allah ¢#} commenced his hajj activities; the difference of opinions is due to 
what each reporter reported from the Messenger of Allah <4}. Some said he 
¢) commenced his hajj activities from the masjid (at Dhul-Hulayfah), there 
were some who reported that he €#) commenced the activities where his ride 
stopped, some reported that he ¢#} began his hajj when he came on top of 
(Mount) Baydaa. Ibn Abbas¢} merged all the reports together by saying that 
he <<} made the acts of commencement of hajj in all of those places; each of 
the reporter reported what he heard (or saw). 


As for the assertion that At-Tamatuu is the best type of hajj among the three 
types, know that this matter has seen a very long debate and there have been 
several opinions conflicting with one another over it. Some of the scholars say 
that al-Qiran is the best because that was the type of hajj the Messenger of 
Allah <% performed as it came authentically in a report, even though there 
is another evidence indicating that he <) actually performed Al-Ifrad type 
of hajj but there are authentic Ahadith in the Sahihaynand some other works, 
that came via various routes, stating clearly that the Messenger of Allah <4 
announced hajj with Umrah (ie. al-Qiran). If nothing has come from the 
Messenger of Allah <} indicating that what he did not do (regarding type 
of hajj) is better than what he did, we would have said that Qiran (that he 
performed) is the best type of hajj but there is a report indicating that other 
than Al-Qiran is better. 


It has come in the ae and some other works in the hadith recorded on 
the authority of Jabir <4) that the Prophet ¢} said: 
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O people! Put off your Ihram. If not because of the animal I brought with me, I 
would do as you do. 


Jabir€» said: Then we put off our Ihram such that we could have intercourse 
with our women; we were doing as someone not on hajj would do. We continued 
that way until the eight day of Dhul-Hijjah, we moved out of Makkah and made 
our intentions of hajj. 
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The like of the above report has come authentically from a number of 
Companions with different wordings such as the following: 


If I had known what I know now (regarding the opportunity to put off the 
Ihram), I would not have brought animals; I would have made it Umrah. 


That is the view of a number of Companions and the people who came after 
them, as well as who later like Malik, Ahmad, and from the members of the 
family of the Prophet <4}: Al-Baqir, As-Sadiq, An-Nasir, Ismail, Musa Ibn 
Jafar As-Sadiq, so also the Imaamiyyah Sect. That is the true position because 
there is no proof that can contradict the proofs for this position. The Messenger 
of Allah <> indeed made it clear that it is Tamatu’u type of hajj that is the best, 
even better than the type of hajj that he <4} performed which is Al-Qiran. 


I have explained the proofs of all the views and what is cited as proofs by each 
group (of scholars) in Sharh Al-Muntagqaa. So also I explained that the hajj 
performed by the Messenger of Allah <$ is Al-Qiran; you check the book. 


As for the assertion that Ihram has to be made from the ae the proof 
for that is the hadith recorded on the authority of Ibn Abbas <: as it has 
occurred in the Sahihayn that he said: “The Messenger of Allah <% made 
Dhul-Hulayfah as the migat of people of Madinah; for the people of Shaam 
(the Greater Syria), Al-Juhfah; for the people of Najd, Qarnul-Manaazil is their 
miqat; for the people of Yemen, Yalamlam is their miqat. He <4} then said: 


j Api zo6 od il Bich IW I 
phd óig Ka Jal fo Sully abl oes YS OSS 


Those places are for their inhabitants as well as those who come through them 
besides their inhabitants for those who intend to perform Hajj and Umrah; as 
for those who have the miqat behind them, they will begin their own Hajj from 
their homes so also are the people of Makkah, they will begin their Hajj from 
there. 


The like of the hadith can be found in the Sahihayn in the hadith recorded on 
the authority of Ibn Umar &:8». Also in a version recorded by Ahmad that he 
<Æ} made people for Dhaatu-Irk at Qarn. 
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In the narration of Al-Bukhari in the hadith recorded on the authority of Ibn 
Umar &:8 also, that Umar <4% said to the people of Basra and Kufah: Watch 
Qarn closely in your route. [bn Umar 4:4) said: He thus made Dhaatu-Irk as 
their migat. 
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Chapter 7.3 Forbidden Acts under 
Ihram 
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A muhrim (i.e. a pilgrim performing hajj who has put on the Ihram) should 
neither put on a robe nor a turban or a hooded cloak or trousers or any cloth 
touched with war's (a yellow dye) or saffron; nor should he put on leather socks 
except if he does not have shoes, then he can put on leather socks but upon the 
condition that he will cut them such that they are not higher than the ankles. A 
woman pilgrim should neither put on the Niqab (face-veil) nor should she put 
on gloves or what is touched with war's or saffron. A Pilgrim should also neither 
wear perfume at all nor should he take anything from his hair or body except 
for a (legal) excuse. He should not also make licentious speeches, or transgress, 
or engage in arguments, or copulate (with his spouse) or join a man and a 
woman together as husband and wife, or initiate a Nikah process or kill a game. 
Whoever kills a game must bring the like of what he kills upon the judgment 
of two just persons. He should not eat from a game another person may catch 
except if the hunter is not on hajj and does not catch the game specifically for 
the person performing hajj. He should also not cut from the plants/ trees of the 
Sacred Precinct except lemon grass. It is (however) permissible for him to kill 
the Five Stubborn Animals. The game and plants/trees of the Sacred Precinct 
of Madinah will be treated the way the game and plants/trees of the Sacred 
Precinct of Makkah are treated except that whoever sees anyone cutting any of 
its trees or trampling it can despoil him. It is also forbidden to hunt at Wajj or 
cut its trees. | 


Explanation: 


I say: As for the assertion that a muhrim should not put on those things (that 
are mentioned), the proof for that is the hadith recorded on the authority of Ibn 
Umar {4%} as contained in the Sahihayn and some other works that he ¢&} 
said: The Messenger of Allah <) was asked as regard what a muhrim should 
put on, he <+} then said: 
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A Muhrim should not put on a robe or a turban or a hooded cloak or trousers 

or any cloth touched with wars or saffron; he should as well not put on leather 

socks except that if he cannot get shoes then he should cut the leather socks such 
that they are not above the ankles. 


Al-Qadi Iyadh €43} said: The Muslim scholars agree on the fact that all what 
are mentioned in the hadith are not to be worn by a muhrim. 


Muslim and some other recorders of hadith recorded a hadith on the authority 


of Jabir <> who said the Messenger of Allah <4) said: 
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Whoever cannot get a pair of shoes should get a pair of leather socks, and 
whoever cannot get a loin-cloth should wear trousers. 


There is a similar narration to the above hadith in the Sahihayn on the authority 
of Ibn Abbas 4». 


Ahmad, Al-Bukhari, An-Nasai and At-Tirmidhi (who authenticated it) 
recorded a hadith on the authority of Ibn Umar <: that the Prophet <2) 
said: 
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A woman under Ihram should not put on the Niqab (i.e. the face veil) nor 
should she put on gloves. 


Abu Dawud has an addition: 
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Nor whatever is touched by wars or saffron among the cloths. 


The gloves that a woman wears cover her two hands, her fingers, and her palms 
when undergoing something. 


As for the assertion that a muhrim should not wear perfume at all but can 
remain upon the perfume he has applied to his body before he assumed the 
Ihram that is the superior view that comes forth from the merger between all 
the evidences. We have explained that in Sharhu Al-Muntaqaa. 


As for the assertion that a muhrim cannot take from his hair or body except 
for a reason, the proof for that is the hadith recorded on the naa of Kab 
bin Ujzah <4) as found in the Sahihayn and some other works; he €:&» said: 
‘Thad a problem with my head then I was taken to the Messenger of Allah E3 
while lice were dropping on my face. The Messenger of Allah <4} said: 


I never knew that the problem has gone this length with you as I can see; do you 
have a sheep? 


I (Kab €:&}) replied in the negative. The Verse: He must pay a Fidyah (ransom) 
of either observing Saum ((three days) fasting) or giving Sadaqah (charity) or 
offering sacrifice (one sheep). [Al-Baqarah: 196] was revealed. He 4#} said: 
It is three days fasting or feeding six poor persons; half a Sa measure for each 
poor person. 


As for the assertion that a muhrim should not make obscene speech or 
transgresses or engages in arguments, the proof for that is the text of the Qur'an. 
The acts mentioned are not permissible when one is not on hajj but when one is 
on hajj it becomes more severe to engage in them. 


As for the assertion that a muhrim should neither copulate nor should he 
marry a person to another, the hadith in support of that is the one recorded on 
the authority of Uthman [bin Affan €&}] as found in Sahih Muslim and other 
books that the Messenger of Allah {4 said: 
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He should not marry or copulate, nor be married or copulated with, or should 
he seek for a woman in marriage. 


There are several other Ahadith under the section. 


As for the hadith that occurs in the Sahihayn and some other works on the 
authority of Ibn Abbas <è that the Prophet 44 married Maymuunah <e% 
while he 4#} was a muhrim. The hadith is in conflict with what has come in 
Sahih Muslim and some other works on the authority of Maymuunah €@} that 
the Prophet <4% married her while he <% was not a muhrim. 


Another proof in conflict (with the hadith above) is the hadith which Ahmad 
and At-Tirmidhi recorded and which was held to be hasan by the latter 
in the hadith of Abu Rafi <:> that the Messenger of Allah ¢} married 
Maymuunah <> while he 4} was not a muhrim. Abu Rafi <) was the 
go-between between the Messenger of Allah <4} and Maymuunah 4». The 
duo (Maymuunah and Abu Rafi €.4}) knew better. 


Taken that the statement of Ibn Abbas 4%} is sound and is applicable to the 
reality, it is not in conflict with the Ahadith stating clearly the prohibition 
rather we would say doing so was specific for the Prophet ¢>. 


As for the assertion that a muhrim cannot hunt for a game, the Noble Qur'an 
has mentioned that. Ifa muhrim kills a game then he must expiate that with the 
like of what he might have killed; two just persons will judge over that as Allah 
The Most Blessed said. 


As for the assertion that a muhrim is not to eat from a game that is killed by 
another person till the end of the statement, the oo for that is the hadith 
recorded on the authority of As-Sab bin Jathaamah <4% that can be found in 
the Sahihayn and some other works that he (As-Sab) presented a gift of mutton 
of a hunted onager to the Messenger of Allah €% while he was at Al-Abwaa 
or Waddaan, but Messenger of Allah <4) rejected it. When the Messenger of 
Allah <% observed he (As-Sab) was unhappy as he could read it in his face, 
he <> said: 
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Indeed we did not reject it except for the fact that we on Hajj. 


Muslim recorded the like of the hadith on the authority of Zaid bin Arqam 
CS) 


Also there is a hadith in the Sahihayn and some other works on the authority of 
Abu Qatadah <4% that the Prophet 4%} ate from the hunted game which the 
he (Abu Qatadah) killed while he was not on Hajj and the Prophet <$} was on 
Hajj; the Messenger of Allah 9 ate from the upper-arm of the onager that 
was killed by Abu Qatadah {4%). 


The merger between the hadith of As-Sab 4} and hadith of Abu Qatadah 
4» is that the Messenger of Allah <4) refused to eat from the game of As- 
Sab 4.» because the latter actually hunted it for the Prophet <<} but he <2) 
ate from the game of Abu Qatadah because he did not hunt for the animal 
because of the Messenger of Allah <4}. The hadith recorded on the authority 
of Jabir <: also indicates the merger; the hadith is recorded by Ahmad, the 
Collectors of Sunan, Ibn Khuzaymah, Ibn Hibban, Al-Daraqutni, Al-Hakim 


and Al-Bayhagi that the Prophet ¢:> said: 
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Hunted land animals are permissible for you (to eat) when you are performing 
hajj so far you do not hunt for them (yourselves) or hunted for you. 


As for the assertion that trees of the Sacred Precinct (of Makkah) are not to 
be cut except the lemon na the proof for that is the hadith recorded on the 
authority of Ibn Abbas 4%} as found in the Sahihayn and some other works 
wherein he said: The Messenger of Allah <$} said on the day of Conquest of 
Makkah: 
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Verily this land is sacred; its trees are not to be cut nor can its fresh plants be cut 
nor can its game be hunted nor can found-items be picked except by a person 
who wants to announce it. 


At that, Al-Abbas <:> said: [O Messenger of Allah,] exempt the lemon grass 
because they cannot do ae it; it used in blacksmithing and for building 
houses. 


The Messenger of Allah <Æ} then said: 


Except the lemon grass. 


Al-Bukhari and Muslim recorded the like of the hadith on the authority of Abu 
Hurairah 44%». 


As for the assertion that it is permissible for the muhrim to kill the Five 
Stubborn Animals, the proof for that is the hadith recorded on the authority of 
Aishah {<} 


As contained in the Sahihayn and some other books that she {<} said: The 
Messenger of Allah <% commanded that the Five Stubborn Animals should 
be killed whether outside the Sacred Precinct or inside it; they are: Crow, kite, 
scorpion, [rats] and mad dog. 


Also in the Sahihayn in the hadith recorded on the authority of Ibn Umar 44%), 
he (Ibn Umar) said: The Messenger of Allah €} said: 


Five animals; there is no blame upon killing them... 


In Sahih Muslim in the hadith recorded on the authority of Ibn Umar ¢&), 
there is an addition of mention of ‘snake’ so also it is mentioned in the hadith 
recorded on the authority of Ibn Abbas {4} as found with Ahmad but the 
chain of that narration contains the presence of Layth Ibn Abi Sulaym (who is 
a weak narrator). 
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As for the assertion that game and trees/plants of Madinah are to be treated 
as game and trees of the Sacred Precinct of Makkah, the proof for that is the 
hadith recorded on the authority of Ali [Ibn Abi Talib] as found in the Sahihayn 
and some other books that the Messenger of Allah <% said: 


Madinah is sacred; what is between Ayr and Thawr. 


The hadith can also be found in the Sahihayn in the hadith recorded on the 
authority of Abaad bin Tamim €2} that the Messenger of Allah 4) said: 
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Indeed [Prophet] Ibrahim sanctified Makkah and made supplicate for it, while I 
sanctified Madinah as Ibrahim sanctified Makkah. 


There are several other Ahadith under the section as found in the Sahihayn on 
the authority of a number of Companions. 


As for the assertion that whoever cuts any tree in Madinah or tramples on it 
will be despoiled, the oe for that is the hadith recorded on the authority of 
Sad ibn Abi Waqqas <} that he rode to his palace at Al-Aqeeq then found 
a slave boy cutting or trampling on trees there, then he (Sad) despoiled him. 

When Sad returned, the family of the slave came to him and talked to him 
(over the issue), that he should return what he had despoiled from the boy to 
him or to them. Sad <4} however said: May Allah forbid that I should return 
what the Messenger of Allah <Æ» has said it is a booty for me. Thus Sad €:&} 
refused to return it to them. Muslim and Ahmad recorded the report. 


In the version of Ahmad, Abu Dawud and Al-Hakim (who authenticated it), it 
goes that the Messenger of Allah <> said: 


Bookot es ee es BOOS 


Whomever you see hunting anything therein (i.e. Madinah) then it is lawful for 
you to despoil such a person. 


As for the prohibition of hunting in Wajj and the prohibition of cutting its 
trees, the proof for that is the hadith recorded on the authority of Az-Zubayr 
<> that the Prophet ¢) said: 
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Indeed hunting in Wajj and cutting its trees are sacred; there are held sacred to 
Allah The Almighty and Most Sublime. 


Ahmad and Abu Dawud recorded it; so also Al-Bukhari in his Tarikh. Al- 
Mundhiri €&} held it to be hasan while Al-Shafi‘i € held it to be authentic. 


Wajj is a valley in Taif. 


Al-Shafi‘i and Al-Imam Yahya are of the view of the purport of the hadith and 
that is the truth. Those who criticized the hadith have not come witha convincing 
explanation that can justify their criticism, and which can necessitate invalidity 
of what the hadith contains of liability. 
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Chapter 7.4 Obligations during 
Tawat 


Circumambulation 
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When a pilgrim arrives at Makkah, he will first perform the Tawaf of Arrival, 
seven rounds; he will hasten in the first three rounds but walk in the remaining 
four. Then he will kiss the Black Stone or touch it with a crosier (a rod) and 
kisses it; he can use any similar object to touch it. He will also touch the Yemeni 
Corner. It suffices the person doing Hajj Al-Qiran to perform just one Tawaf 
and one Say (i.e. pacing between Mount Safa and Mount Mar’wa). He should 
with ablution while performing the Tawaf and should cover his nakedness. A 
woman in her menstrual period should carry out what the rest of the people 
on hajj do except the Tawaf around the House. It is recommended to engage 
in legal words of remembrance while one is performing the Tawaf. After the 
Tawaf, the pilgrim should perform two units of prayers at Maqam Ibrahim (i.e. 
the Station of Ibrahim), then go back to the Corner and touch it. 


Explanation: 


I say: Hastening was initially made legal in the Tawaf in order to infuriate the 
polytheists (then in Makkah) as it has come in the hadith recorded on the 
authority of Ibn Abbas <: who said: The Messenger of Allah <> arrived 
(in Makkah) with his Companions then the polytheists (of Makkah) said: “[O 
people of Makkah,] a people have arrived in your place; a people that have been 
weakened by the fever of Yathrib (i.e. Madinah): [Upon that,] the Messenger 
of Allah 4# commanded (the Muslims) to pace fast (and expose their right 
shoulders) in the first three rounds of Tawaf and that they should walk between 
the two Corners. Nothing prevented him <4) from commanding them to 
hasten in all the rounds of Tawaf except that he 44) wanted to retain the act 
of walking. 


The report is jointly recorded by Al-Bukhari and Muslim, 


Also in the Sahihayn in the hadith recorded on the on the authority of Ibn 
Umar <4) that the Prophet <$} was such that anytime he made the Tawaf 
round the House, he would trot in the first three rounds and walk in the last 
four. In a version, the Messenger of Allah €<% would hasten between the Black 
Stone and the Yemeni Corner three times and walk four times. 
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Ahmad, Abu Dawud and Ibn Majah recorded that Umar €} said: That we 
hasten and display the shoulders now, even though Allah has assisted Islam 
and obliterated unbelief and its people, we shall not forsake something which 
we used to do in the time of the Messenger of Allah 4%). 


The majority of the scholars are of the view that it is obligatory to perform the 
Arrival Tawaf. Abu Hanifah £4} said it is only Sunnah (the practice of the 
Messenger of Allah <#}}) to perfume the Arrival Tawaf. It was reported from 
Al-Shafi <3} that he said its ruling is like that of prayer of greeting the masjid 
(when one enters any masjid). The truth however is the first opinion due to 
Allah's Statement: 


...and (they should) circumambulate the Ancient House. [Hajj: 29] 


As for the act of kissing the Black Stone, it has came in the Sahihayn in the 
hadith recorded on the authority of Umar € that he kissed the Black Stone 
and said: Indeed I know that you are a stone which cannot bring any harm or 
benefit; if not that I saw the Messenger of Allah <#Y kiss you I would not have 
kissed you. 


Ahmad, Ibn Majah and At-Tirmidhi recorded a hadith on the authority of Ibn 
Abbas {<:> that the Messenger of Allah ¢} said: 
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This [Black] Stone will come on the Day of Resurrection having two eyes with 
which it will see and a tongue with which it will talk and it will testify on behalf 
of anyone who kissed or touched it in truth. 


There are several other Ahadith under the section. 


And in the Sahihayn and some other books, a hadith recorded on the authority 
of Ibn Abbas <4) who said: The Messenger of Allah ¢#} performed Tawaf 
in his Farewell Hajj while riding on a camel and he touched the Corner with a 
crosier. 
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Muslim recorded the like of the hadith above on the authority of Abu Tufayl 
4% and he added and he kissed the crosier. 


Ahmad also recorded on the authority of Umar 4%) that the Prophet 4% 
said to him: 
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O Umar, you are a strong man, so do not jostle at the Stone lest you hurt the 
weak. If you can get a space then touch it, but if you cannot then face it and say 
La-Ilaha-illa Allah and Allahu-akbar [There is none worthy of worship except 

Allah’ and Allah is Great’). 


There is an unknown narrator in the chain of narration. 


Ahmad and An-Nasai recorded on the on the authority of Ibn Umar 4) that 
the Prophet <> said: 
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Verily touching the Yemeni Corner and the Black (Stone) Corner wipes away the 
sins off. 


There is Atta bin As-Saib in the chain of the above hadith. 


Also in the Sahihayn and some other books, in the hadith recorded on the 
authority of Ibn Umar <} who said: I never saw the Messenger of Allah 4% 
touch the Corners except the two Yemeni Corners. 


Al-Bukhari recorded in his Tarikh and Abu Yala, a hadith on the authority 
of [bn Abbas <:> that the Messenger of Allah 4#} used to kiss the Yemeni 
Corner. There is Abdullah bin Muslim bin Hurmuz; he is weak. 


Ahmad and Abu Dawud also recorded a hadith on the authority of Ibn Abbas 
4» that the Prophet <Æ} used to kiss the Yemeni Corner and would place 
his cheek over it. 


As for the assertion that the pilgrim performing Hajj Al-Qiran will only 
perform one Tawaf and one Sa'ee, the proof for that is because the Messenger 
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of Allah 4# performed Hajj Al-Qiran - in the most correct view - and he was 
satisfied with one Tawaf on his arrival (in Makkah) and one Saee. There is no 
proof for two Tawaf and two Sa’ee. 


At-Tirmidhi recorded a hadith on the on the authority of [bn Umar <4} from 
the Messenger of Allah <> that he said: 


Whoever performs a hajj with Umrah (i.e. Hajj Qiran) a Tawaf and a Saee will 
suffice for him. 


At-Tirmidhi held it to be hasan. 


As for the view that the person performing the Tawaf should be with ablution 
and covers his nakedness, the proof for that is the hadith recorded in the 
Sahihayn on the authority of A'ishah ¢@} that the first thing the Prophet <4) 
began with when he arrived (in Makkah) was to perform ablution, he then 
performed the Tawaf round the House. 


Also in the Sahihayn, on the authority of Abu Bakr <4} that the Prophet <4; 
said: 


No one should circumambulate the House naked. 
As for the assertion that a woman in her menstrual period will do out all what 
other pilgrims do except that she will not circumambulate the House, the proof 


for that is the hadith recorded on the on the authority of Aishah ¢} from the 
Prophet <% that he said: 
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A woman in her menstrual period will carry out all the hajj rites except the 
Tawaf. 


Ahmad recorded the hadith above. 


Ibn Abi Shaybah recorded the like of the hadith with sound chain from the 
statement of Ibn Umar 2». 


Another proof is the hadith recorded on the on the authority of Aishah < 
as found in the Sahihayn and some other books that the Prophet <4} told her 
when she began to see her period (at Hajj): 
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Do all what a pilgrim does except that you should not circumambulate the 
House until you perform a bath (after your period to cleanse you). 


As for the assertion that it is recommended to say legal words of remembrance 
when performing the Tawaf, the proof for that is the hadith recorded on the on 
the authority of Abdullah bin As-Saib £2} who said: I heard the Messenger of 
Allah <4} say between the Yemeni Corner and the Stone: rabbanaa aatinaa fee 
dunya hasana wa fil-aakhirah hasanah wa qinaa adhaaban-naar [O our Lord, 

grant us goodness in this world and goodness in the Hereafter and save us from 
the punishment of fire]. Ahmad Abu Dawud, An-Nasai (who authenticated 
it) and Ibn Hibban recorded on the authority of Abu Hurairah <4% from the 
Messenger of Allah 4# who said: 
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Seventy angels have been stationed with it - the Yemeni Corner; whoever says: 
Allahumma inni asaluka al-afwwa wal-aafiyyah fee dunyaa wa fil-aakhirah; 
rabbanaa aatinaa fee dunyaa hasanah wa fil-aakhirah hasanah wa qinaa 
adhaaban-naar [O Allah, I beseech You for pardon and safety in this world and 
the Hereafter; O our Lord, grant us goodness in this world and goodness in the 


Hereafter and save us from the punishment of fire]. They (i.e. the angels) will 
reply: Aamin. 
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Ibn Majah recorded the hadith with a chain that has the presence of Ismail bin 
Ayash and Hisham bin Ammar; both of them are weak. 


Ibn Majah also recorded in the hadith of Abu Hurairah 4% that he heard the 
Messenger of Allah €}} say: 
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Whoever makes seven Tawaf and does not say anything except: Subhanallah 
wal-hamdulillah wa la Ilaha illa Allah wa-llaahu Akbar wa la haula wa la 
quwwah illa bi-llah [Glorified are You O Allah, praise be to Allah, there is none 
worthy of worship except Allah, Allah is Great, no power or strength except with 
Allah], seven sins will be erased from him and ten good deeds will be recorded 
for him and he will be raised in seven degrees. 


The hadith above has the (weak) narrator that was mentioned in the first hadith. 


Ahmad, Abu Dawud and At-Tirmidhi (and he authenticated it) recorded a 
hadith on the authority of Aishah <@} who said: The Messenger of Allah {3 
said: 


Indeed the Tawaf round the House and (the Sa'ee) between Safa and Marwa 
have been put in place to establish the remembrance of Allah The Most High. 


There are several other Ahadith under the section. 


As for the assertion that when the pilgrim finishes his Tawaf he will observe 
two units of prayer by the Station of Ibrahim, the proof for that is the hadith 
recorded by Muslim and some others on the authority of Jabir 4%) that the 
Prophet <% would, anytime he finished his Tawaf, go to the Station of Ibrahim 
and recite: “...and take you (people) the Maqam (place) of Ibrahim (Abraham) 
[or the stone on which Ibrahim (Abraham) stood while he was building the 
Ka'bah] as a place of prayer... [Al- ee 125]. He <:> would then observe 
two units of prayer wherein he <> would recite the Opening Chapter (i.e. 
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Surah Al-Fatihah) and Chapter 109 (i.e. Surah Kafirun) in the first unit, and 
the Opening Chapter and Chapter 112 (i.e. Surah Ikhlas) then he 4%} would 
go back to the Corner and touch it. 
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Chapter 7.5 Obligation of Sa'ee 
(Pacing) between Sata and Marwa 
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[The pilgrim] will pace between Saffa and Marwa seven times making therein 
supplications that have come in the Sunnah. A pilgrim carrying out Hajj 
Tamatvu will become free from the liabilities of Hajj rites after performing the 
Sa'ee, until the Day of Tarwiyyah (i.e. the eighth day of Dhul-Hijjah) when he 
will make the intention of Hajj. 


Explanation: 


I say: Ahmad and Al-Shafi és» recorded on the authority of Habibah bint 
Abi Tajraah €@} that the Prophet <4 said: 


Make the Sa'ee; indeed Allah has made Sa'ee obligatory upon you. 


There is Abdullah bin Al-Muammal in the chain of the above report; he is weak. 
The hadith has another route in Sahih of Ibn Khuzaymah and (in the work of) 
At-Tabarani on the authority of Ibn Abbas 8). 


Ahmad also recorded the like of the hadith on the authority of Safiyyah bint 
Shaybah €@}. Muslim and some other writers also recorded a hadith on the 
authority of Abu Hurairah <4} that the Prophet <% went to As-Safa and 
climbed it after he finished his Tawaf; he looked at the House, raised his hands 
and began to praise Allah and make supplications as he <4} wanted. 


An-Nasai recorded the like of the hadith on the authority of Jabir 4#}. So also 
Al-Imam Muslim in his Sahih on the authority of Jabir €&} that the Prophet 
<-» recited this Verse when he 4%} came closer to Safa: 
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Verily! As-Safa and Al-Mar’wa are of the Symbols of Allah. [Al-Bagarah: 158]. 
He 4 then said: 


I will start with what Allah started with 


He ¢» then started from Safa; he mounted it such that he could see the House, 
then he faced the Qiblah and testified to the Oneness of Allah and glorified 
Him and said: 


dé pup Sah, Aa bd SY oitg at YI | 
=i Pig CLE Kag thks SEI sid, abl YI SY 48 et 6 $ 
: aisg GIGS 3 


La Ilaha illa Allah wahda-hu la sharika lahu, lahul-mulk wa lahul-hamd 
wahuwa ala kulli shayin qadeer. La Ilaha illa Allah wahdahu anjazah wadahu 
wa nasara abdau wa azamal-ahzaab wahda-hu. [There is none worthy of 
worship except Allah, He has no partner, His is the Dominion and Praise, He 
has power over all things. There is none worthy of worship except Allah, He is 
Alone, He fulfilled His promise, helped His slave, and destroyed the confederates] 


Then the Messenger of Allah <% made [other] supplications between 
that prayers. He did the prayers three times, he then came down (from the 
mountain) and moved to the Marwa until he reached it and placed his feet well 
on the valley. He did the same activities he did at Safa on the Marwa valley. 


The majority of the scholars are of the view that Sa'ee is obligatory. The Hanafis 
say it is an obligatory act that whoever denied can be killed for. 


As for the assertion that a person performing Hajj Tamatu’u will become free 
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from liabilities (of Hajj) after the Sa‘ee, the proof for that is the statement of 
Aishah <») while she was reporting the Hajj they performed with the Prophet 
¢.: As for whoever made the intention for Umrah, he will become free after 
the Tawaf around the House and Sa'ee between Safa and Marwa. The report can 
be found in the Sahihayn and some other works. 


There is also in the Sahihayn on the authority of Jabir <) that the Prophet 
<>» said 
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Get freed from your Ihram after you might have circumambulated the House 
and performed the Sa'ee between Safa and Marwa. Cut low your hair and 
remain freed from liabilities (of Hajj) until the Day of Tar’wiyyah, (on the 
day) make the intention of Hajj and make the rites you have earlier performed 
Tamatuu. 


In the version of Muslim, also on the authority of Jabir <4), he said: The 
Messenger of Allah > commanded us, after we had become free, to assume 
the Ihram again when we began to move to Mina; thus we made the intention 
(for Hajj) from Al-Abtah. 


an CD 


Book of Hajj aad GUS 


pl thule Sb 
Chapter 7.6 Rites of Hajj 


OEE ee s—_—_— 


Then he [the pilgrim] will go to Arafah in the morning of on the Day of Arafah 
saying the Talbiyyah (ie. labbayka Allahumma labbayka labaayka la sharika 
laka labbayka innal-hamda wa nimata laka wal-mulk laa sharika lak [“Here 
I am answering Your call O Allah, here I am answering Your call, here I am 
answering Your call. There is no partner unto You. Here I am answering Your 
call. Verily all praises and bounties are Yours, and Yours is the authority. There 
is no partner unto You.]) and the Takbir (i.e. Allahu akbar [Allah is Great!]). 
He will merge Zhuhr and Asr Prayers there, he (the Imam) will give sermon 
then will pour forth (with the Muslims) from Arafah and will go to Muzdalifah 
where he will merge his Maghrib and Ishaa Prayers; he will pass the night there 
then will observe Fajr Prayer. After that he will go to the Precinct of Muzdalifah 
where he will engage in the acts of remembrance of Allah and stay there till | 
close to sunrise. Then he will leave until he will arrive at the middle of Muhassir 
from where he will take the middle road to Al-Jamrah (where pebbles are 
thrown) that is beside the tree. That Al-Jamrah is called Al-Jamrah Al-Aqabah 
(the Farthest Jamrah), he will stone it seven times, each time a pebble, saying 
Takbir with each throw; he will not throw the pebbles until after the sunrise 
except women and children who are permitted to do that before the sunrise. 
Then he will shave his head or cut his hair low. With that it will permissible for 
him to engage in ordinary acts except that he cannot copulate with his wife. 
Whoever shaves his hair, slaughters, or leaves Arafah for the House before he 
throws the pebbles has nothing against him. Then the pilgrim will go back to 
Mina (from the House in Makkah) where he will pass the Nights of Tashreeq 
(the three days after the Day of Slaughter) and will, in each day (of the Days 
of Tashreeq), engage in the acts of throwing pebbles at the three Jamrah, seven 
times with seven pebbles, each time starting from the closest Jamrah then the 
middle then the farthest. It is recommended for whoever leads the people in 
hajj to give them a sermon on the Day of Slaughter as well, so also in the middle 
of the Days of Tashreeq. The pilgrim will perform the Tawaf Ifadah that is 
known as Tawaf Ziyarah on the Day of Slaughter (before the returning to Mina 
mentioned shortly). When he finishes from the Hajj rites, he will perform the 
Tawaf Widaa (i.e. Tawaf of Departure.) 


Explanation: 


I say: Ahmad, the Collectors of Sunan, Ibn Hibban, Al-Hakimand Al-Daraqutni 


recorded a hadith on the authority of AbdurRahman bin Yamar <4 that the 
Prophet <> commanded the announcer to announce: Hajj is Arafah! 
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Ahmad and Abu Dawud also recorded on the authority of Ibn Umar 2} who 
said: The Messenger of Allah ¢} set out from Mina after he observed the Fajr 
Prayer in the morning of the Day of Arafah until he reached the Arafah where 
he descended at Namirah - the place where Imams used to descend - until it 
was the time for Zhuhr Prayer, the Messenger of Allah <> set out by the mid- 
day and he combined Zhuhr and Asr Prayers then gave a sermon to the people, 
after which he moved to stay by the station close to the Arafah. 


In Sahih Muslim, it came on the authority of Jabir £2} who said: When it was 
the eighth day of Dhul-Hijjah, they faced the direction of Mina and made their 
intention for Hajj, the Messenger of Allah {> was on his ride. He observed 
Zhuhr and Asr Prayers, Maghrib and Ishaa Prayers, then Fajr Prayer after 
which he stayed for a while until sunrise; he had commanded that a tent of 
a hairy material be made for him at Namirah from where he ¢?} moved on. 
The Quraysh were not in doubt as to his standing by the Sacred Precinct just as 
they used to do in the Period of Ignorance. The Messenger of Allah ¢# then 
moved until he got to Arafah where he ¢#} found the tent had been prepared 
for him at Namirah, he then descended until the sun passed the zenith. He 
<> commanded that his animal, Al-Qaswaa, should be brought, he rode on 
it until he reached the middle of the valley, he then gave sermon to the people. 
He said: 


pda Rte vial fiat 


Indeed your blood is as scared as this day of yours is sacred in this (sacred) 
month of yours and in this (sacred) city of yours... 


Also in Sahih Muslim, in the hadith recorded on the authority of Usamah bin 
Zaid £: } that the Messenger of Allah <#) at the night of the Day of Arafah, 
so also in the morning said to the people when they were leaving: 


It is upon you that move with tranquillity. 


The Messenger of Allah ¢} said that while he was holding his camel until he 
entered Muhassir. 
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Also in the hadith recorded on the authority of Jabir €} as found with Muslim 
and some other writers, the Prophet <% arrived at Muzdalifah, observed 
Maghrib. 


And Ishaa Prayers there with just one Adhan but two Iqamah, he <$} did 
not perform any optional prayers between them, then he reclined until it was 
dawn after which he observed the Fajr Prayer when it was clear to him that it 
was morning; he observed the Fajr Prayer with one Adhan and an Iqamah, 
then he climbed Al-Qaswa until he reached the Sacred Precinct where he faced 
the Qiblah and began to make supplications to Allah, extolling Him, saying 
Laa ilaaha illa Allah and saying He is One. He never ceased standing until 
everywhere had brightened up, then he left before the sun rose until he got 
to the middle of Muhassir, he turned a bit and then took the middle road that 
leads to Al-Jamrah Al-Kubrah (the Bigger Jamrah) until he was able to reach 
the Jamrah that was beside the tree, he threw seven pebbles at it saying Allahu- 
akbar with each pebble - the pebbles were like catapult stones. He threw the 
pebbles from the middle of the valley then he ¢ moved to Manhar (the place 
where animals are slaughtered). 


Also it has come in the Sahihayn and some other books on the authority of 
Jabir <3» who said: The Messenger of Allah <>» threw pebbles at the Jamrah 
on the Day of Slaughter at forenoon and after the sun had left its zenith. 


Also in the Sahihayn, it has come that Ibn Mas'ud <> went to Al-Jamrah 
Al-kubrah, made the House to be on his left hand side while Mina was on his 
right hand side, then threw seven pebbles and said: This was how the person 
whom Surah Baqarah was revealed upon threw his pebbles (at Jamrah). (He 
was referring to the Messenger of Allah <>. 


In aversion, [Ibn Mas‘ud 42,»] went on until he reached Al-Jamrah Al-Aqabah. 


In the Sahihayn and some other books, on the authority of Ibn Abbas <4} who 
said: I was one of those who arrived before the Messenger of Allah By i in the 
night of Muzdalifah amidst his weak family members. 


Also in the Sahihayn and some other books, on the authority of Aishah <3 
that she said: Saudah was a fat woman and slow in working, she thus sought 
permission from the Messenger of Allah <#) to set forth ahead of the people 
(to the Jamrah) in the night, and he <> permitted her 


There are several other Ahadith under the section 


In Sahih Muslim and some other books, on the authority of Anas bin Malik 
4.2,» that the Prophet 4» arrived in Mina, then went to Al-Jamrah and threw 
pebbles at it after which he went to his resting place at Mina and slaughtered 
his animal then he said to the barber: Start cutting! Pointing to the right hand 


a 


Book of TA) je a eS 


side of his head, then the left side and he <$} began to share to the people (his 
hair). 


Also in the Sahihayn and some other books, the Messenger of Allah <2} said: 


O Allah! Forgive those who shave their hair. 


The people said: O Messenger of Allah, what of those who cut their own low? 
The Messenger of Allah <Æ) still said: 


O Allah! Forgive those who shave their hair. 
The people said: O Messenger of Allah, what of those who cut their own low? 
The Messenger of Allah <$) still said: 


O Allah! Forgive those who shave their hair. 


The people said: O Messenger of Allah, what of those who cut their own low? 


He <Æ > then said: 
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And [forgive as well] those who cut their own low. 
Ahmad, Abu Dawud, An-Nasai and Ibn Majah recorded on the authority of 
Ibn Abbas €» that the Messenger of Allah €% said: 


When you have thrown pebbles at the Jamrah, it is then permissible for you to 
do all things except (copulating with your) women. 


Also in the Sahihayn and some other books on the authority of Ibn Umar ¢:&} 
who said: I heard the Messenger of Allah 4 saying when a man came to him 
on the Day of Slaughter while he 4$) was standing by the Jamrah and said 
to him: O Messenger of Allah, I shaved my head before I threw pebbles (what 
should I do?). The Messenger of Allah 4» said: 


Go and throw pebbles there is nothing (upon you). 


Another man also came to him ¢} and said: I slaughtered (my animal) before 
I threw pebbles (what should I do?) the Messenger of Allah <4} said: 


Go and throw pebbles there is nothing (upon you). 


Another man came to the Messenger of Allah <$} and said: I had proceeded 
to the House before I threw pebbles. The Messenger of Allah <) replied: 
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Go and throw pebbles there is nothing (upon you). 


In another version contained in the Sahihayn also, it has thus: There was 
nothing the Messenger of Allah <2} was asked that day except that he would 
reply: Go on, there is nothing (upon you). 


Ahmad recorded on the authority of Ali bin Abi Talib 44} who said: A man 
came and said: O Messenger of Allah, I shaved my hair before I slaughtered 
animal. The Messenger of Allah <> replied: 


Slaughter your animal, no problem. 


Then another man came to him 4#) and said: I had proceeded to (the House) 
before I shaved my hair. The Messenger of Allah €} replied: 


Shave your hair or cut it low, no problem. 


In the version of At-Tirmidhi, which he authenticated, it goes thus: [The man 
said:] I had proceeded before I shaved my hair. 


In the Sahihayn and some other books on the authority of Ibn Abbas 44) 
the Prophet 4} was asked as regards slaughtering animals, shaving the hair, 
and throwing of pebbles; doing anyone before the other, he 4%- replied: No 
problem. 


Ahmad, Abu Dawud, Ibn Hibban and Al-Hakim recorded a hadith on the 
authority of A'ishah <) who said: “The Messenger of Allah <4 left later in 
the day after observing the Zhuhr Prayer moved forth to Makkah, and later to 
Mina (from Makkah), where he stayed during the Nights of Tashreeq throwing 
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pebbles at the Jamrahs any time the sun left its zenith and would say Allahu 
akbar with each throw. He would stand by the First Jamrah, then by the Second 
but much longer, making supplications, then he would throw pebbles at the 
Third Jamrah but would not stay. 


On the authority of Ibn Abbas <4% who said: The Messenger of Allah 4#) 
threw pebbles at the Jamrah when the sun left the zenith. Ahmad Ibn Majah 
and At-Tirmidhi- who authenticated it - recorded the hadith. 


In Sahih Al-Bukhari on the authority of Ibn Umar <) he said: We would 
wait observing, and when the sun left its zenith we would throw the pebbles. 


At-Tirmidhi recorded a hadith on the authority of Ibn Umar <} which he 
( At-Tirmidhiauthenticated) that the Prophet <4} would throw pebbles (at the 
Jamrah) going there and coming back on foot. 


In a version, that [bn Umar} used to throw pebbles on the Day of eee 
riding but on the rest of the days (of Tashreeq) he would walk. And he <4) 
told them that the Messenger of Allah <Æ used to do that too. Ahmad and 
Abu Dawud recorded it. 


Also in the Sahihayn on the authority of Ibn Abbasand Ibn Umar €#} that 
Al-Abbas <: sought permission from the Messenger of Allah <4) to pass 
the nights of Mina in Makkah because of his act of giving water to the people; 
the Messenger of Allah <} granted his request. 


In Sahih Al-Bukhariand [Musnad] Ahmadit is recorded that Ibn Umar €:4} 
used to throw seven pebbles at the Closest Jamrah saying Allahu Akbar with 
each pebble, then he would step forward a bit saying Lailaha illa Allah, he would 
stand long facing the Qiblah, making supplications, he would raise his hands. 
He then would throw pebbles at the Middle Jamrah and take the left route, he 
would say Lailaha illa Allah and stand facing the Qiblah making supplications 
while raising his hands as he did before; he would stand longer here. Then he 
would throw pebbles at the Farthest Jamrah from the middle of the valley but 
would not stay (to make supplications or any other thing). After that he would 
turn to leave, he said later: “That was how I saw the Messenger of Allah <<} do. 


Ahmad and the Collectors of Sunan recorded a hadith (that was held to be 
authentic by At-Tirmidhi) on the authority of Aasim bin Adiyy <> that the 
Messenger of Allah <$) gave permission to the shepherd of camels not to 
sleep in Mina; they were allowed to throw pebbles on the Day of Slaughter then 
combined the throwing for the next two days on a day, and do the throwing for 
the day of departure from Mina. 


Ahmadand An-Nasairecorded on the authority of Sad bin Malik €4} who 
said: “When we came back from the hajj we did with the Messenger of Allah 
<{#», some said: ‘we threw seven pebbles (at the Jamrah) while some other 
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said: We threw six pebbles but none criticized the other. The men of the report 
are sound. 


As for the desirability of Khutbah (i.e. sermon) on the Day of Slaughter to be 
carried out by the person that leads the people on hajj, the proof for that is the 
hadith recorded on the authority of Al-Hirmaas bin Ziyad who said: I saw the 
Prophet <4» giving sermon to the people while sitting on his she-camel ‘Al- 
Adbaa’ on the day of Eid. Ahmad and Abu Dawud recorded the hadith. 


Abu Dawud equally recorded the like of the hadith on the authority of Abu 
Umamah 4%». He (i.e. Abu Dawud) and An-Nasai also recorded another like 
of it on the authority of AbdurRahman bin Muadh At-Taymi a ,y, Al-Bukhari 


and Ahmad also recorded on the authority of Abu Bakrah 4}; there is in the 
report that he <> said: 
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Indeed your blood and wealth are sacred to one another as this day of yours is 
scared to you, in this (sacred) city of yours, and in this (sacred) month, till you 
will your Lord. Nay, have I delivered? 


They (the Companions) replied in the affirmative. 
Then he 4» said: 
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O Allah be my Witness. Let who that is present relate the message to who is 
absent, perhaps whom a message is taken to will understand it better than the 


one who heard it. Do not turn back after my demise smiting the necks of one 
another. 


As for the desirability of making (another) Khutbah in the mid of the Days of 
Tashreeq, the proof for that is the hadith recorded on the authority of Busrah 
bint Nabhaan ¢@» who said: The Messenger of Allah {> gave us a sermon on 
the Day of Rwuus (i.e. the second day of days of Tashreeq) he 4# then said: 
What day is today. We replied: ‘It is Allah and His Messenger that know better: 
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He <% said: ‘Is today not the middle of the Days of Tashreeq? Abu Dawud 
recorded it and the men of its chain are sound. 


Ahmad recorded the like of the hadith on the authority of Abu Nadrah €&}; 
the men of the chain are sound too. Abu Dawud also recorded what is similar 
from two men from Banu Bakr. 


As for the assertion that the pilgrim will also perform Tawaf Ifadah (Tawaf 
on Arriving in Makkah after being at Arafah and other places) which is also 
called the Tawaf of Visit on the Day of Slaughter, the proof for that is the hadith 
recorded on the authority of Ibn Umar <} as contained in the Sahihayn 
and other books that the Messenger of Allah {> set forth (from Arafah to 
Makkah) on the Day of Slaughter, he 4%} then went back to Mina where he 
observed the Zuhr Prayer. 


Also in Sahih Muslim, there is a similar report on the authority of Jabir (4). 


What is intended by set forth in the above narration is that he performed Tawaf 
Ifadah. 


Al-Nawawi 4#) said: ‘the scholars agree on the fact that this Tawaf i.e. Tawaf 
Ifadah is a pillar from the pillars of hajj; a hajj is not valid without it. They also 
agree on the fact that it is recommended to do it on the Day of Slaughter after 
throwing the pebbles and shaving the hair. If one were to delay it and perform it 
in the days of Tashreeg, it will be acceptable and there is no expiation due from 
him (over that); according to the consensus. 


As for the assertion that when the pilgrim finishes from the rites of hajj, he 
will perform the Tawaf of Departure, the proof for that is the hadith recorded 
on the authority of Ibn Abbas £4 as found with Muslim and some other 
writers, he {2} said: ‘People were leaving from every corner as they wish, the 
Messenger of Allah <Æ» then said: 


None of you should leave except he has his final act be his homage to the House. 


In a version in the Sahihayn, the Messenger of Allah <)> commanded the 
people that they should have their last contact with the House but he exempted 
a woman in her menstrual period. 


There are several other Ahadith under the section. 
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The opinion of the majority of the scholars is that Tawaf of Departure is 
obligatory. 


Malik, Dawud and Ibn Al-Mundhir say it is a recommended act; there is no sin 
upon whoever leaves it 


Book of Hajj aed! GUS 


Sig ell Jail Ob 
Chapter 7.7 Best Animals for 
Slaughter 


The best animal that can be slaughtered is the camel, then cow, then sheep. 
Seven persons can come together to slaughter a camel or a cow. It is permissible 
for the person who slaughtered an animal to eat from the meat of his animal; he 
can also make use of it as a ride (before it is killed). It is recommended that he 
makes a sign on the animal and put something on its neck to indicate that it is 
to be slaughtered. Whoever sent forth his animal (while he is still in his place) 
is not affected yet by the rulings that bind the pilgrims. 


Explanation: 


I say: As for the assertion that it is the camel that is the best, this is because the 
Messenger of Allah <>) slaughtered it and because it brings more benefits to 
the poor, so also is the cow if compared to sheep. This is when only one person 
is to slaughter the camel or cow. But when there are many people over a camel 
or a cow (as the case may be) such that their number is more than what can 
make the camel or the cow sufficient, there is a difference of opinion among 
the scholars as regards whether the best is a camel or a cow for seven people 
or a sheep for one person; what will be considered in that case is what will be 
apparently beneficial to the poor. 


As for the assertion that seven people can gather over a camel just as they can 
gather over a cow, the proof for that is the hadith recorded on the authority of 
Jabir €28 as found in the Sahihayn and some other books wherein he ¢:» 
said: The Messenger of Allah 3 commanded us to gather over a camel and a 
cow; seven of us on one camel or one cow. 


In the version of Muslim, Jabir <4) was asked: Can we gather a cow as we will 
gather on a camel? Jabir £28} replied: ‘It is a form of camel. 


Ahmad and Ibn Majah recorded on the authority of Ibn Abbas <: that a 
man to the Prophet ¢» and said: ‘I have upon me the sacrifice of a camel and 
I dont have one, but I can afford buying it, should I buy one? The Messenger of 
Allah <} commanded him to buy seven sheep and slaughter them? The men 
of the report are sound. 


The above hadith does not contradict the hadith recorded on the authority of 
Ibn Abbas ¢ as found with Ahmad, An-Nasai, Ibn Majah and At-Tirmidhi 
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(who held it to be hasan); he (Ibn Abbass) said: We were on a journey then 
came the occasion of Eid al-Adha, seven of us slaughtered a cow and ten of us 
a camel. 


It does not as well contradict this other hadith recorded in the Sahihayn on 
the authority of Abu Rafi bin Khadeej <:> that the Messenger of Allah <4 
distributed (a booty) and he equated ten sheep to a camel. 


The Messenger of Allah €#} equating seven sheep to a camel is as regards the 
animal for slaughter (at hajj) and equating ten sheep to a camel is as regards the 
Eid al-Adha and in distribution (of war booty). 


Some of the scholars are of the view that seven sheep are equal to a camel in hajj 
slaughter. Imam at-Tahawi and Ibn Rushd €#} claimed there is a consensus 
over the matter but this is not correct; the difference of opinion over the matter 
is well-known. 


As for the assertion that it is permissible for the person who wants to slaughter 
for Hajj sacrifice to eat from his slaughter, the proof for that is the hadith 
recorded on the authority of Jabir <:> that the Prophet <4} commanded 
that a part of each of the animals slaughtered (for him) should be brought, he 
<#-) then put them all in a pot and was cooked. He <% and Ali <: then 
ate from their meat and drank from their broth. Ahmad and Muslim recorded 


the hadith. 


Also in the Sahihayn in a hadith recorded on the authority of Aishah <) 
that the Messenger of Allah <Æ) entered upon her on the Day of Slaughter 
and with him was some meat of cow, she asked: What is this? It was said: The 
Messenger of Allah <$} slaughtered on behalf of his wives. 


Al-Nawawi £4} said: Scholars agree on the fact that eating from one’s optional 
slaughter at hajj and on occasion of Eid al-Adha is Sunnah. End of quote. 


What is clear however is that there is no difference between an optional 
slaughter and others because of Allah’s Statement: Then eat thereof... [Hajj: 
28]. 


As for the assertion that the person who makes a slaughter can ride on the 
animal he wants to slaughter, the proof for that is the hadith recorded on the 
authority of Anas £% as found in the Sahihayn that the Messenger of Allah 
< saw a man leading his camel (for slaughter), the Messenger of Allah (8) 
said: ‘Climb it. 


The man replied: It is for slaughter. The Messenger of Allah <4} said again: 
Climb it. The man still replied: It is but for slaughter. The Messenger of Allah 
{Æ>} repeated: Climb it. The still answered: It is for slaughter. The Messenger of 
Allah <4} commanded him and said: Climb it. 
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There is a similar report in the Sahihayn on the authority of Abu Hurairah 


Ahmad and Muslim also recorded a hadith on the authority of Jabir £2} he 
was asked regarding riding on the animal to be slaughtered for hajj, and he 
<} replied: I heard the Messenger of Allah <4} say: Ride it with care if you 
need to do so until you will get another ride. 


As for the assertion that it is recommended to make a sign on the animal for 
slaughter, and put something around its neck, the proof for that is the hadith 
recorded by Muslim and other writers on the authority of Ibn Abbas <: that 
the Messenger of Allah 4#} observed Zhuhr Prayer at Dhul-Hulayfah then he 
<2» called for his camel and made a mark on the surface of its right thumb, 
some blood gushed out. He then hung a pair of shoes around its neck. 


As for the assertion that the person sent his animal ahead is not bound by what 
binds the pilgrim, the proof for that is the hadith recorded on the authority of 
penal {æ} as found in the Sahihayn and some other books that the Prophet 
<> would send his animals for slaughter from Madinah (to Makkah while 
he was still at home) but would not refrain from what a pilgrim would refrain 
from. 
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Chapter 7.8 Umrah Done without 
Hajj 


— ep 


The person performing Umrah will commence it from (one of the) the stations. 
The resident of Makkah will go outside the Sacred Region (the whole of 
Makkah); he will perform the Tawaf, the Sa'ee and then shave his head or cut 
his hair low. It is permissible to perform the Umrah any time of the year. 


Explanation: 


I say: As for the assertion that the person that wants to perform Umrah will 
commence the rites from the station, that is what is apparent because assuming 
the Ihram for Umrah is the same as assuming Ihram for Hajj. Many proofs have 
mentioned earlier as regards ‘the stations, they are both Hajj and Umrah. 


As for the assertion that the people of Makkah will go out of Makkah, the proof 
for that is what has come in the Sahihayn that the Messenger of Allah <% 
commanded Abdul-Rahman ibn Abi Bakr <4% to take ‘Aishah 4%} to At- 
Tanim to begin her Umrah from there. 


As for the issue of Tawaf, Sa'ee, shaving the head and cutting the hair low, there 
is no difference of opinion among the scholars regarding them. It has come 
authentically from the Messenger of Allah <) as found in the Sahihayn and 
some other books as well on the authority of a number of the Companions that 
he <3 commanded that whoever did not bring animal with him for slaughter 
should perform the Tawaf and the Sa’ee, and have his hair shaved or cut low; 
that if he did that he has become freed from the liabilities of hajj rites, and he 
could move close to his wife. 


As for the assertion that the Umrah is permissible any time of the year, the 
proof for that is the hadith recorded on the authority of ‘Nishah {< by Abu 
Dawud that the Prophet 4} performed two Umrahs; one in the month of 
Dhul-Qadah and the other in the month of Shawwal. 


Also in the Sahihayn, on the authority of Anas bin Malik €:&» that the Prophet 
<2» performed four Umrahs, all in the month of Dhul-Hijjah except the one 
he performed with his hajj. 
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Another example is the Umrah Aishah <) performed wherein the Messenger 
of Allah <% commanded Abdul-Rahman ibn Abi Bakr {< to lead her to At- 


TOON OE eraa E ee IS 


Taneem from where she commenced her Umrah she performed the Umrah 
after her hajj with the Messenger of Allah <3}. 


The People of Jahiliyyah used to forbid performing Umrah with Hajj, the 
Prophet ¢}} refuted this practice by performing Umrah with the hajj, he as 
well commanded people to do so. 


There is also in the Sahihayn and some other books a hadith recorded on the 
authority of Ibn Abbas <4) that the Prophet 4#) said: 


The Umrah performed in [the month of] Ramadan is equal to a Hajj 
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Chapter 8.1 Rulings on Marriage 


— —_____ 


Nikah is made permissible for whoever has Al-Baah (capability), but obligatory 
upon whoever fears he would fall into an illicit sexual relation. At-Tabattul 
(celibacy) is forbidden except for someone who cannot afford the primary 
obligations of a married person. It is recommended that the woman to be 
married be a loving, productive, beautiful, religious and wealthy woman, and 
as well be a woman of a noble birth. A previously married woman can be talked 
to directly regarding a (new) Nikah. It should be considered for her acceptance 
her contentment with whomever she sees pleasing and compatible with her. 
The permission regarding the Nikah of an unmarried woman should be sought 
from her father (or guardian). Her own acceptance is her silence. It is forbidden 
to make a proposal to a woman in her waiting-period, or a woman already 
been proposed. It is permissible to look at the woman that is proposed. Nikah 
is not valid except with the permission of the waliyy and two witnesses except 
if the waliyy unnecessarily withholds his permission or is not a Muslim. It is 
permissible for each of the bride and the bridegroom to appoint the same agent 
in the contract. 


Explanation: 


I say: As for the assertion that Nikah is for whoever has Al-Baah, this is due to 
what has come in the Sahihayn and some other books on the authority of Ibn 
Mas‘ud, who said: the Messenger of Allah 4# said: 
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O Assembly of youths! Whoever possesses Al-Baah amongst you, let him get 
married; that will make him restrain his glance, and protect his private part. 
Whoever cannot afford that, should keep on fasting; that will have a castrating 
effect on him. 


What is intended by Al-Baah is the ability to carry out a sexual act”. 
Several other Ahadith persuade towards Nikah. 


As for the statement that Nikah will be obligatory on whomever is afraid he 
will fall into an illicit sexual relation if he does not do so, this is due to the 
fact that staying away from an unlawful act is an obligation, consequently if 
it is impossible to stay away from an illicit sexual act except by Nikah then 
it becomes obligatory. It is on this note that the Ahadith talking about the 
obligation of Nikah should be understood. An example of such hadith is the 
hadith recorded on the authority of Anas <} in the Sahihayn and some other 
works, that a group of Companions of the Prophet <<) went to him and one 
of them said: I will not get married’ The second person said, I will continue to 
observe prayers in the night, I will never sleep. And the third person said, I will 
keep on fasting, I will never break. When the Messenger of Allah <3 heard 
all that, he said: 
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What is it with the people who say such-and-such? As for me, I observe prayers 
(in the night) and I sleep as well; I fast (sometimes) and I break some other time. 
And I marry women. Whoever stays away from my Sunnah is not part of me. 


Ibn Majah and At-Tirmidhi recorded in the hadith of Al-Hasan from Samurah 
that the Prophet 4%) forbade At-Tabattul (celibacy). At-Tirmidhi rated the 
hadith to be sound. He said: Al-Ashath bin Abdil-Malik reported the hadith 
from Al-Hasan, who reported from Sad, who then reported from Aishah e»); 


15 Interpreting Baah to mean only sexual ability is not apparent from the hadith as argued by some 
scholars, it has also however been interpreted to mean the least necessary capability required for a 
man to get married. (Editor) 
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each of the hadith is authentic. Meanwhile, there is a great debate over Al- 
Hasan hearing Ahadith from Samurah. 


Ahmad also mentioned a hadith ane celibacy, so also Ibn Hibban in his 
Sahih on the authority of Anas €). 


But Ibn Majah recorded on the authority of Aishah <) that the Messenger of 
Allah <4» said: 


Nikah is from my Sunnah; whoever does not act with my Sunnah is not part of 
me. 


As for the prohibition from celibacy, the proofs earlier mentioned indicate that. 


As for the assertion that Nikah will be permissible for whoever cannot afford 
the primary obligations for Nikah, the proof for that is what has come from the 
Great Book and authentic Sunnah regarding prohibition from hurting women, 
and commandment regarding doing good to them. Whoever cannot ensure 
that (i.e., not hurting women) should not venture into a phenomenon that 
will lead him into another prohibition. It is upon this that the Ahadith talking 
about celibacy and loneness should be understood. 


As for the statement that the woman must be loving, productive, virgin, 
beautiful, noble, religious [and wealthy], the hadith stating that is the hadith 
recorded on the authority of Anas <4) as it has come from [Al-Imam] Ahmad, 
Ibn Hibban, who rendered it authentic; that the Prophet <$} said: 


Marry the loving and productive women, I shall count on your number among 
the Prophets on the Day of Resurrection. 


Ahmad collected the like of the hadith on the authority of Ibn Amr; but there 
is Jarir bin Abdillah Al-Aamiri in the chain. Some scholars hold him to be 
trustworthy but he has some weaknesses. Abu Dawud also recorded the like 
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of the hadith, so also An-Nasai and Ibn Hibban on the authority of Magal bin 
Yassar. 


Also it comes in the Sahihayn and some other books of hadith on the authority 
of Jabir Ibn Abdillah) that the Prophet <% said to him: 
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Did you marry a virgin or a previously-married woman? He replied: A married 
woman. The Prophet #3} said: Why not a virgin, whom you will play with and 
she will play with you. 


There is also another hadith in the Sahihayn on the authority of Abu Hurairah 
<:> that the Prophet <> said, 
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Women are married for four reasons: Her wealth, nobility, beauty, and religion. 
Go after the one with religion lest you lose. 


But in the version of Muslim and some other books, he 4%} said: 
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Indeed women are married for the reasons of religion, wealth, and beauty. Take 
the one upon religion lest you lose. 


As for the assertion that a previously married woman is talked to herself, the 
proof for that is what has come in Sahih Muslim that the Prophet {2} sent a 
marriage proposal to Umm Salamah €} herself. 

As for the statement that what is required from her is her acceptance, the proof 
for that is the hadith of Ibn Abbas <% as recorded in Sahih Muslim and some 
other books: 
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A previously-married woman has more right to herself (regarding her Nikah) 
than her guardian. As for the virgin, her father has to seek her consent, and her 
consent is expressed with her silence. 


Also in the Sahihayn and some other books on the authority of Abu Hurairah 
{>} and A'ishah <æ with a similar report; so also Ahmad, Abu Dawud, Ibn 
Majah and Al-Daraqutni on the authority of Ibn Abbas €#&} that a young 
virgin came to the Messenger of Allah ¢} and mentioned that her father 
married her out without her consent, the Prophet 4#) then asked her to make 
a choice. [Al-Hafidh Ibn Hajar] said the chain of the hadith is authentic. 


There is a similar report on the authority of Jabir <4} as recorded by An- 
Nasai. So also on the authority of Aishah <} as recorded by An-Nasai also. 
[bn Majah reported on the authority of Abdullah bin Buraydah <:> from his 
father that he said a young girl came to the Messenger of Allah <$} and said, 
‘My father married me to my cousin to earn a good reputation. The Messenger 
of Allah <$} asked her to make a choice; she said, I now consent to what 
my father did, I only want women to know that fathers do not have authority 
in the issue. The men of the narration are trustworthy. Ahmad and An-Nasai 
recorded it too on the authority of Aishah 4» as Ibn Buraydah reported from 
her. 


As for the issue of compatibility, the proof for that is the hadith found with At- 
Tirmidhi wherein the Prophet <4} said: 


A vk p A ut 7 5 Ac ZA P 2 4 F 4 3 G3 P p “3 T 
l3] Yla na I3| sét ls a) FY DAL oy aap 1A 
5 A A ee Z g a 
4 as g W>%9 


Three matters are not to be delayed: Salah when it is due, funeral when it is 
ready and a previously-married woman when a befitting man is ready for her. 


Al-Hakim too recorded on the authority of Ibn Umar €&} that the Prophet 
<2 said: 
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Arabs are compatible with one another, tribe to tribe, man to man except with 
respect to a weaver or a cupper.’° 


There is an unknown man in the hadith above. Abu Hatim said the hadith is 
a lie; that it has no basis. [Scholars of hadith said it is a fabrication]. But Al- 
Bazzar recorded it in his musnad via another route on the authority of Muadh 
bin Jabal €&} from the Messenger of Allah that he 4%} said: 


Arabs are compatible with one another... 
There is one Sulayman bin Abi Al-Jun in the chain. 


Meanwhile the hadith in the Sahihayn and some other books on the authority 
of Abu Hurairah <4% is sufficient as evidence for this issue, [that the Messenger 
of Allah <4} said: 
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The best of you in the Jahiliyyah (the time of ignorance) is the best of you in 
Islam provided they have the proper understanding (of the Deen). 


At-Tirmidhi also recorded on the authority of Abu Hatim Al-Muzani who said 
the Messenger of Allah said: 


16 This wording could not be found with Al-Hakim except in Sunan Al-Bayhaqi. 
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When a man whose Deen and character you are pleased with comes to you 
(asking for your daughter's hand in marriage), marry her to him lest you cause a 
great tribulation on the land. 


The people said, What if the man has such-and-such defect. He <#> said again: 
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When a man whose Deen and character you are pleased with comes to you 
(asking for your daughters hand in marriage), marry her to him. 


He <> repeated that three times. At-Tirmidhi said the hadith is authentic. 
At-Tirmidhi also recorded it on the a of Abu Hurairah <4}, while Al- 
Daraqutni recorded from Ibn Umar 4.» that he said: I will forbid people who 
are well-to-do to marry one another except those who are compatible among 
them. 


As for the assertion that proposal to young girls must be communicated to 
their guardians. The proof for that is what has come in Sahih Al-Bukhari and 
some other books on the authority of Urwah that the Messenger of Allah 4} 
sent his proposal about A'ishah <) to Abu Bakr 44}. 


As for the statement that the young girl can express her consent in silence, the 
proof for that has been mentioned in the Ahadith earlier cited. 


The statement that it is forbidden to send a proposal to a woman while she 
is in her waiting period, the proof for that was the incident of the divorce 
that occurred between Fatimah bint Qays €¢} and her husband. When he 
divorced her the third time, the Messenger of Allah <> did not decree any 
home or spending for her from her husband. The Messenger of Allah <Æ) told 
her, When you become pure, let me know. And she did as was told. The hadith 
can be found in Sahih Muslim and other works. 


Al-Bukhari also recorded on the authority of Ibn Abbas <4 while giving the 
meaning of this Verse: 
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And there is no sin on you if you make a hint of betrothal... [Al-Baqarah: 235] 


He said: the man would say (while she hears): I want to get married, and I hope 
I can get a righteous woman. 


Al-Bayhaqi recorded from Muhammad bin Ali Al-Baqir that the Messenger of 
Allah < entered upon Umm Salamah <) while she was undergoing her 
waiting period after the death of Abu Salamah €}. The Prophet 4% said: 

You know I am the Messenger of Allah and the best among His creatures, and 
you know my standing with my people. That was how the Messenger of Allah 
<<» proposed to her. But there is a break in the chain of the hadith. 


The Author of Fathul-Bari said: Scholars agree that what is intended by this 
(that is, the Verse mentioned shortly) is as regards the woman who lost her 
husband. They disagree as to the woman waiting after her husband had divorced 
her the last time, or a woman whose Nikah is under consideration. As for a 
woman waiting after a reversible divorce, Al-Shafiʻi said it is not permissible for 
anybody to make a hint of Nikah to her. Summarily, making a clear proposal 
to all categories of the waiting women is forbidden but a hint is permissible in 
the case of a woman who lost her husband; there is a difference of opinion with 
regards to a woman waiting from a final divorce. 


As for the prohibition from sending a proposal over an existing proposal, the 
proof for that is the hadith of Uqbah bin Aamir <4) that the Messenger of 
Allah <% said: 
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Believers are brothers to one another, It is not permissible for a believer to place 

a price on a commodity his brother had placed a price on until the latter leaves 

it, nor should he send a marriage proposal over his brothers proposal until the 
latter leaves it. 


The hadith is in Sahih Muslim and some other books of hadith as well. Al- 
Bukhari and some others also recorded on the authority of Abu Hurairah 44%) 
that the Messenger of Allah 4} said: 
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No man should send a marriage proposal over his brothers proposal until he 
marries the woman or leaves her. 


Al-Imam Al-Bukhari also recorded in the hadith of Ibn Umar <4 that the 
Messenger of Allah 4#} said: 
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No man should make any proposal on his brothers proposal until the person 
leaves the proposal or permits the other to go ahead. 


The majority of the people of knowledge are of the view that the act of making 
a proposal over the proposal of another man is prohibited. 


As for the statement that it is permissible for the man to look at the woman he 
wants to propose for a marriage, the proof for that is the hadith with Ahmad, 
An-Nasai, Ibn Majah, At-Tirmidhi, Ad-Darimi and Ibn Hibban, who declared 
it authentic, as reported from Al-Mughirah <:%}, that he proposed a woman 
and the Messenger of Allah £28} said: Go and look at her, that will give a greater 
chance of an increase in the love between you. 


Muslim also recorded a hadith on the authority of Abu Hurairah £2} who said 
he was in the presence of the Messenger of Allah >) when a man came to him 
and told him that he had married a woman among the Ansar. The Messenger of 
Allah € then said, Have you looked at her? The man replied in the negative, 
then the Messenger of Allah <% said: Go and look at her; Ansar women have 


a particular thing on their eyes. 
There are several other Ahadith on the matter. 


As for the statement that a Nikah is not valid except with the consent of the 
womans waliyy (male guardian), the proof for that is the hadith of Abu Musa 
<2,» as recorded by Ahmad, Abu Dawud, Ibn Majah, At-Tirmidhi, Ibn Hibban 
and Al-Hakim, who declared it authentic, that the Prophet € said: 
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A Nikah is not valid except with the consent of the brides waliyy. 


So also is the hadith of Aishah €@} as found with Ahmad, Abu Dawud, Ibn 
Majah, and At-Tirmidhi, who declared it sound, so also Ibn Hibban, Al-Hakim, 
and Abu Awanah, that the Prophet ¢ said: 


Any woman who is married without the consent of her waliyy, her Nikah is 
invalid. If the man had entered upon her (while still in that state), then she will 
be entitled to the mahr (bride-price) due to what has been made permissible of 
her private part. If there is a controversy as to the matter, the Sultan will serve 

as the waliyy of any woman with none. 


hes (AES Jhb KAKÁ Ws 03) ESS aly 7 
ecb in Jase sale Je 38 Jou ks ¢ 
dy Y ds Ag OLLIE | p58 : 


S 


There are several other Ahadith on the matter. 


Al-Hakim said: There are authentic reports about this matter from the wives of 
the Prophet 4%» such as A'ishah, Umm Salamah and Zaynab bint Jahsh €.&}. 
Then he mentioned about thirty companions who had a similar report. 


The waliyy, according to the majority of the scholars, is the closest person to 
the woman in consanguinity. Abu Hanifah £8} is of the opinion that all the 
womans blood relations can be her waliyy, as reported from him. 


As for the consideration of two witnesses, the proof for that is the hadith of 
Imran bin Husayn 4#} as found with Al-Daraqutni, Al-Bayhaqi in al-Ilal, so 
also is Ahmad as reported by his son, Abdullah, that the Prophet <4} said: 
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Nikah is not valid except with a waliyy and two trustworthy witnesses. 
There is one Abdullah bin Muharrar in the chain; he is a rejected narrator. 


Al-Daraqutni and Al-Bayhaqi recorded on the authority of Aishah ¢@} that 
the Messenger of Allah <> said: 
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Nikah is not valid except with a waliyy and two trustworthy witnesses. When 
there is a dispute, the Sultan will serve as the waliyy for the woman who has 
none. 


The chain of the hadith (above) is weak. 


At-Tirmidhi also recorded on the authority of Ibn Abbas that the Prophet <4) 
said: 


Prostitutes are those women who marry off themselves without the proof (of 


guardianship from her waliyy). 


At-Tirmidhi said the hadith is authentic as a mawquf”. But all these Ahadith 
and some other reports that have come with the same interpretation give 
support to one another (such that it can be said that the reports are collectively 
sound). Majority of the scholars have the opinion of the necessity of the waliyy 
in Nikah. 


As for the statement that a non-cooperating waliyy or a non-Muslim Waliyy is 
not to be recognized, the proof for that is the Word of Allah the Almighty that 
goes thus: 


17 A narration that stops with a Companion. 
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...do not prevent them from marrying their (former) husbands... [Al-Baqarah: 
232]. 


Another proof was the marriage of the Messenger of Allah <4) to Umm 
Habibah the daughter of Abu Sufyan; the consent of her father was never 
sought because he was then a kaafir. 


As for the assertion that it is permissible to appoint one agent to serve as the 
representative of both spouses in the marriage contract, the proof for that is the 
hadith of Uqbah bin Aamir £} as recorded with Abu Dawud that the Prophet 
<>» said to a man: Are you pleased that I marry you to this woman? The man 
said, Yes. He <$} also said to the woman, Are you pleased that I marry you to 
this man? she said, Yes. Then he €} married them to each other. This opinion 
is shared by many of the scholars such as Al-Awzai, Rabiah, Ath-Thawri, Malik, 
Abu Hanifah (including many of his companions), Al-Layth, Al-Hadawiyyah, 
Abu Thawr. But it was mentioned in the book, al-Bahr, that An-Nasir was not 
of that view, so also Al-Shafi and Zufar. 


The author of Al-Fath (Ibn Hajar) reported Malik to have said that if a woman 
were to say to her waliyy, Marry me to any man you like. Then if the man 
marries her to himself or someone else he chooses, the Nikah becomes binding 
even if the woman does not know the man. Al-Shafi‘i said, The Sultan ought 
to marry her to the first waliyy, or another waliyy should do that. Zufar shared 
the opinion. 
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Nikah Mut'ah is abrogated, while Nikah Tahlil and Nikah Shigar are prohibited. 
It is incumbent that the husband fulfils his wife’s rights due from him except a 
right that legalizes a forbidden act or vice versa. It is not permissible for a man to 
marry an adulteress or an idolatress and vice-versa. So also it is not permissible 
to marry whomever has been clearly stated in the Qur'an to be forbidden for 
Muslims in marriage. Fosterage has the same effect as consanguinity. It is 
also forbidden to combine a woman with her maternal or paternal aunts in 
marriage. So also it is forbidden to marry above the permissible number of 
wives (which is four except for the Prophet ¢#;}) for a free person or slave. 
When a slave gets married without the consent of his master, his Nikah is 
invalid. When a female slave is manumitted then she becomes responsible for 
herself, she has the freedom to make any choice regarding her husband (in 
slavery). A Nikah can be invalidated by a discovery of fault in any of the spouses. 
Marriages celebrated during the Time of Ignorance are valid when parties to 
them become Muslims, and provided those marriages did not contradict Islam. 
If one of the non-Muslim spouses accepts Islam, the Nikah becomes null and 
Iddah (waiting) becomes obligatory (on the woman). If a non-Muslim woman 
accepted Islam and has not remarried (after becoming a Muslim too), and her 
former non-Muslim husband accepted Islam later, they would need not have 
a new contract of marriage even if the time lapse were to be very wide so far it 
is their choice. 


Explanation: 


I say: As for Nikah Mut‘ah, there is no debate to the fact that it was used to be 
permissible in the Shari‘ah as it is clearly stated in the Qur'an: 


= 4 s, 
< a RAE ie PE N EE 
4 flan B Shige SAS Se wy Petal Le $ 


...S0 with those of whom you have enjoyed sexual relations, give them their 
mahr as prescribed... [An-Nisa: 24]. 


Another proof for it is what is stated in the Sahihayn on the authority of Ibn 
Masud 4} who said: “We used to go out in war behind the Prophet €) and 
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we would not take women along. We asked him if we could castrate ourselves 
but the Messenger of Allah <3) forbade us from that, but he later gave us the 
respite to temporarily marry any woman while we could give her a piece of 
cloth as her mahr. 


There are several other Ahadith in the section. But the Ahadith talking about the 
abrogation of the act have come authentically from a number of Companions. 
Muslim and other collectors of hadith recorded on the on the authority of 
Saburah Al-Juhani that he fought the war of Conquest of Makkah behind the 
Messenger of Allah {> so he €} allowed them to have temporary marriages 
with women. He said: the Messenger of Allah <4} had not left Makkah when 
he prohibited the act again. Among what he said was: Allah has forbidden it 
until the Day of Resurrection. 


At-Tirmidhi also recorded on the authority of Ibn Abbas <» that he said: ‘the 
temporary marriage was only permissible during the first era of Islam until the 
following Verse was revealed: 


...except from their wives or (the captives and slaves) that their right hands 
possess, for then, they are free from blame; [Al-Muminun: 6]. 


It was also recorded in the Sahihayn on the authority of Ali that the Messenger 
of Allah <8} (finally) forbade temporary marriage on the Day of Khaybar. 
There are several other Ahadith on the topic. Meanwhile there is a great 
difference over the matter as I mentioned it in the book, Sharh Al-Muntaga, 
but the view of whoever says the act is forbidden until the Day of Resurrection 
is more acceptable in this matter. 


As for the prohibition of Nikah Tahlil'’, the proof for that is the hadith recorded 
on the authority of [bn Mas'ud €:&} as found with Ahmad, An-Nasai, and At- 
Tirmidhi, who authenticated it, that the Messenger of Allah <) cursed a man 
who does Nikah Tahlil and the man who it is done for. 


Ibn Al-Qattan too said the hadith is authentic, so also was Ibn Hibban. The 
hadith has another route as recorded by Abdul Razzaq (the author of Al- 
Musannat). Yet there is the third route recorded by Ishaq in his Musnad. 


18 A form of Nikah done with the aim of assisting a husband who has completely divorced a woman to 
marry her back; the man assisting would marry the woman but would not copulate with her before 
divorcing her. Thereafter, the former husband would remarry her. 
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Ahmad, Abu Dawud, Ibn Majah and At-Tirmidhi also recorded a similar 
hadith on the authority of Ali. Ibn As-Sakan says the hadith is authentic. 


Ibn Majah and Al-Hakim also recorded on the authority of Uqbah bin Aamir 
<2» that the Messenger of Allah {> said: 
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Shall I inform you of a rented he-goat (for mating)? The Companions answered 
in the affirmative. Then the Messenger of Allah <) said the man who does 
Nikah Tahlil - may Allah curse a man who does Nikah Tahlil; and the man 


whom it is done for. 


There is one Yahya bin Uthman in the chain; he is a weak narrator. The hadith 
is also said to have a problem of Irsal!*. Meanwhile Ahmad, Al-Bayhaqi, Ibn 
Abi Hatim and At-Tirmidhi — in his Hal — recorded a similar hadith on the 
authority of A'ishah <}. Al-Bukhari said it is a sound hadith. 


Al-Hakim and At-Tabarani recorded on the authority of Umar <» that the 
Companions used to count Nikah Tahlil as an act of bloodletting during the era 
of the Messenger of Allah <4) . 


As for the prohibition of Nikah Shigar”, the proof for that is the eee 
that has come regarding it in the hadith recorded by Ibn Umar €: in the 
Sahihayn and some other works that the Messenger of Allah < hy » forbade 
Nikah Shigar. Muslim recorded on the authority of Abu Hurairah <: that the 
Messenger of Allah <) forbade Nikah Shigar. 


Nikah Shigar is when a man says to the waliyy of a woman: Marry your daughter 
to me, I will marry mine to you; or marry your sister to me, I will marry mine 
to you. 


Muslim also recorded on the authority of Ibn Umar that the Prophet <) said: 


19 Whereby a Tabi’i would report a hadith directly from the Messenger of Allah $ apparently leaving 


out a companion. 


20 Whereby a man would marry out his daughter to another man and then marry the daughter of that 
other man. The exchange is the mahr. 
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There is no Nikah Shigar in Islam. 
There are other Ahadith on the topic. 


Ibn Abdil-Barr £4} said: scholars agree on the fact that Nikah Shigar is not 
permissible but they disagree as to its validity (when done). The majority of the 
scholars are of the view that it is null. Al-Shafi‘i €&} said: This kind of Nikah is 
null and void as that of Nikah Mut‘ah. But Abu Hanifah €&} said the Nikah is 
permissible, and that each of the cases requires the payment of the mahr. 


As for the statement that it is obligatory for the husband to fulfil the rights 
of the woman (as demanded in the Nikah), the proof for that is the hadith of 
Uqbah bin Aamir £4) who said the Messenger of Allah <4} said: 
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Among the most important rights that must be fulfilled are rights that make you 
accessible to a womans private part. 


The hadith can be found in the Sahihayn and some other works. Meanwhile, 
rights that make a forbidden act to be permissible or vice-versa are not such 
that should be fulfilled, as proofs have come with. There is an established 
prohibition regarding entering into some terms (with a woman before Nikah) 
as contained in the hadith of Abu Hurairah €&,» recorded in the Sahihayn and 
some other works that the Prophet <4) forbade that a man should make a 
proposal over the proposal of his brother, or that he should make a transaction 
over his transaction, nor should a woman ask for the divorce of another woman 
so that she can fill her place in her matrimonial home; she needs not do that, it 
is Allah that will provide for her. 


Ahmadalso recorded in the hadith of Abdullah bin Umar <4} that the Prophet 
<2» said: 
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It is not permissible to marry a woman when another one is divorced (on that 
account)”. 


As for the assertion that it is forbidden for a Muslim man to marry an adulteress 
or an idolatress and vice-versa, the proof for that is what Ahmad recorded 
with an authentic chain, so also At-Tabarani in Al-Kabir and Al-Awsat, on the 
authority of Abdullah ibn Amr <4» that a Muslim man sought the permission 
from the Messenger of Allah 4#} regarding a woman whose name was Umm 
Mahzul who was an adulteress, on the condition that he was going to take of 
her provisions. The Prophet €<% then recited this Verse to the man: 
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The fornicator does not marry except a [female] fornicator or polytheist, and 
none marries her except a fornicator or a polytheist, and that has been made 
unlawful to the believers. [An-Nur: 3] 


Abu Dawud, An-Nasai and At-Tirmidhi — who classified it as hasan — recorded 
on the authority of Ibn Amr 8} that Marthad bin Abi Marthad Al-Ghanawi 
used to help the captives in Makkah. There was a prostitute whose name was 
Anaq and was a friend of this man. He said that he came to the Messenger of 
Allah <} and said: O Messenger of Allah! Can I marry Anaq? The Messenger 
of Allah <$} kept quiet until this Verse was revealed to him: 
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The fornicator does not marry except a [female] fornicator or polytheist, and 
none marries her except a fornicator or a polytheist, and that has been made 
unlawful to the believers. [An-Nur: 3] 


21 There is Abdullah Ibn Lai’ah in the chain of the hadith. Ash-Shaykh Al-Albani (may Allah bestow 
mercy on him) said his presence in the chain makes it weak. See Ir'waul-Ghalil 6/351. 
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The Messenger of Allah <Æ} called him and said: Do not marry her. 


Abu Dawud also recorded with an authentic chain on the authority of Abu 
Hurairah £: that the Messenger of Allah 44} said: 


An adulterer whom beating punishment had been fulfilled upon would not 
marry anyone except his like. 


Ibn Majah, At-Tirmidhi - who classified it as authentic - recorded on the 
authority of Amr bin al-Ahwas £» that he witnessed the Farewell Pilgrimage 
with the Prophet 4} where he was saying: 


a OS Sl alee Site SA Ub gt plaih Ijal 
bay Bb ejas Of Mia Lp ly sade SFY us 8 $ Gá t 


Sg is iá 3G Kai oÉ A HE Wo Si poly lid 


Relate carefully with women, they are like bondswomen with you, you own 
nothing about them except that, (you will be harsh on them) except if they come 
with a clear sin, then you can desert them in their beds, and then beat them 
lightly if they do not stop, but when they obey you, do not transgress against 
them. 


Abu Dawud and An-Nasai also recorded on the authority of Ibn Abbas > 
who said a man came to the Prophet ¢} and said: My wife does not refuse any 
hand that touches her. The Messenger of Allah <$) said: Send her away! the 
man said, I fear lest my heart follows her. He said, Then enjoys her. The men of 
the chain are men of the Sahihayn. He only said the opposite because his ruling 
both applies to man and woman as the Verse indicates: 
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The adulterer marries none but an adulteress or a mushrikah and the adulteress 
none marries her except an adulterer or a mushrik... [An-Nur: 3]. 


As for the statement that it is forbidden to marry a woman whom Qur'an 
clearly says it is forbidden to marry, that is derived from what is clear in the 
Word of Allah: 
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Forbidden to you (for marriage) are: your mothers, your daughters, your sisters, 
your fathers sisters, your mothers sisters, your brothers daughters, your sisters 
daughters, your foster mother who gave you suck, your foster milk suckling 
sisters, your wives mothers, your step daughters under your guardianship, 
born of your wives to whom you have gone in - but there is no sin on You (to 
marry their daughters) if you have not gone in them -, the wives of your sons 
who (spring) from your own loins, and two sisters in wedlock at the same time, 
except for what has already passed; verily, Allah is Oft-Forgiving, Most Merciful. 
[An-Nisa: 23]. 


And Allah the Almighty said after that: 


All others (besides those mentioned) are lawful for you... [An-Nisa: 24]. 
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As for the statement that fosterage is like consanguinity (in effect), the proof 
for that is what is established in the Sahihayn and some other books on the 
authority of Ibn Abbas that the Messenger of Allah <% 


Fosterage prohibits as the womb does. 
In another version as the consanguinity does. 


There is another hadith on the authority of Aishah €} also in the Sahihayn 
back to the Prophet that he <<» said: 


Fosterage prohibits as the reason of birth does. 


Ahmadand At-Tirmidhi- who classified it as Sahih - recorded on the authority 
of Ali <> that the Messenger of Allah <> said: 


Indeed Allah makes unlawful as a result of fosterage what He makes unlawful as 
a result of consanguinity. 


The people of knowledge say: The people prohibited for a man in rnarriage are 
seven: His mother, sister — as stated in the Qur'an - daughter, paternal aunt, 
maternal aunt, sisters daughter and brothers daughter. All these people are 
prohibited for a man in terms of consanguinity so also they are prohibited to 
him in terms of fosterage. 


But there is a difference of opinions among the scholars as to if what fosterage 
prohibits in marriage is the same as what is prohibited through connections as 
in-laws. Ibn al-Qayyim <4} has dealt extensively with that in Al-Hady. 


Se 
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As for the statement that it is forbidden to merge between a woman and her 
maternal or paternal aunt as co-wives, the proof for that is the hadith of Abu 
Hurairah <4% found in the Sahihayn and some others wherein he said the 
Messenger of <4}. 
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He forbade that the maternal aunt or paternal aunt of a woman should be 
joined with her in marriage. 


In another version also recorded by Al-Bukhari and Muslim, the Messenger 
of Allah <Æ} forbade that a woman be married over her paternal or maternal 
aunt (as co-wives). Another version says, between a woman and her paternal 
aunt or between a woman and her maternal aunt. 


There are several other Ahadith on the topic. At-Tirmidhi has mentioned a 
prohibition regarding that, from most of the people of knowledge. He said: We 
are not aware of any controversy between them over that. 


Ibn Mundhir said: I do not know any contradictory view as regards that today. 
Al-Shafii, Al-Qurtubi and Ibn AbdilBarr all said there a consensus over it. 


As for the prohibition regarding taking wives above the permissible number, 
the proof for that is the hadith of Qays bin Al-Harith <4 who said: I 
embraced Islam and I had eight wives, I went to the Messenger of Allah 4} 
and mentioned that to him, he said to me: make a choice of four amongst 
them. Abu Dawud and Ibn Majah recorded the hadith. However there is one 
Muhammad bin AbdurRahman bin Abi Layla in the chain, more than one 
scholar of hadith have declared him weak. 


Ibn Abdil-Barr said: There is no hadith over the matter except one, and that one 
has not come authentically. 


However, that which will clear this issue [whether or not it is compulsory that 
one divorces other wives when one has more than four at the time of embracing 
Islam] will be discussed shortly, and that will be taken from what was the case 
with a number of people who embraced Islam while they had more than four 
wives with them during the life time of the Prophet <4}. 


As for making evidence with the Word of Allah: 
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..then marry (other) women of your choice, two, or three, or four... [An-Nisa: 
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I have explained that in my work I titled Sharh Al-Muntaqa as well as the other 
I titled Hashiya Ash-Shifa. It has been said by some that there is no difference 
of opinion regarding the illegality of keeping more than four wives. Such 
statement is faulty as I explained in the aforementioned books”. 


As for the number of wives permissible for a slave to keep at the same time, Al- 
Bayhaqi mentioned, so also Ibn Abi Shaybah that the Companions agreed as to 
the fact that a slave should not have more than two wives at a time. Al-Shafi‘i 
also mentioned the consensus from the Companions over that. Al-Daraqutni 
recorded from Umar that he said: A slave can only marry two wives, and when 
he divorces two statements of divorce are sufficient. 


How a female-slave is divorced and her Iddah is done will be discussed later 
under the section on Iddah. 


Therefore, whoever bears the opinion that the consensus of the Companions is 
a proof takes this view but whoever says it is no proof can make permissible for 
a slave what is permissible for a free-man with respect to the number of wives 
he one can keep at a time. I have explained the ruling regarding Ijma in the 


beginning of the book, Hashiya Ash-Shifa. 


As for the assertion that the Nikah of a slave is void if he gets married without 
the consent of his master, the proof for that is the hadith of Jabir <4} as 
recorded by Ahmad, Abu Dawud, At-Tirmidhi, Ibn Majah and Al-Hakim, who 
classified it authentic, that the Messenger of Allah <#) said: 
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Whoever gets married without the consent of his master is an adulteress. 


Ibn Majah also recorded it on the authority of Ibn Umar <4). At-Tirmidhi 


22 The only people who differ from this general agreement of the Muslims right from the time of the 
companions till date are the erratic sect of Shee’ah. The consensus of the 
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said: That is not authentic; the authentic report is recorded on the authority of 
Jabir. Abu Dawud also recorded it on the authority of Ibn Umar £4} but there 
is Mandal bin Ali in its chain; he is a weak narrator. 


Majority of the scholars are of the view of the invalidity of the contract of a 
slave without the consent of his master. Malik <4% said: The contract is valid 
but the master can repudiate it. That view was rejected on the basis that he is an 
adulterer and what he does is invalid. There is a hadith on the authority of Jabir 
<> that actually mentioned that what the slave does is null. 


As for the statement that when a slave girl is freed from slavery, she is responsible 
for any decision she makes for herself, and she has the choice to make about her 
husband in slavery. The proof for that is the hadith recorded on the authority of 
Aishah €@» as rescored in Sahih Muslim and some other books that Barirah 
<<» was asked by the Prophet < to make a choice while her husband was 
still a slave. There is also that report in Sahih Al-Bukhari on the authority of Ibn 
Abbas {4}. There is also another hadith recorded on the authority of ‘Aishah 
4» with Ahmad and the Collectors of Sunan, that the husband of Barirah 
<» was actually a free-man. 


There are various reports regarding that, likewise, the people of knowledge 
have differed about the authenticity of the woman making a choice if the man 
is a free-man. The majority of the scholars are of the view that the chance for 
her to make a choice is not established, however it is said that she can call for 
cancelling the Nikah if they are compatible, (she probably might have been 
patient with him before been freed because she had no opportunity to do 
otherwise). 


It was mentioned in some of the reports that the Prophet <<: actually told 
Barirah <}: You are responsible for your decision; make your choice. The 
hadith thus indicates that there is no difference between whether the man is a 
slave or a freeman. 


As for the statement that it is permissible to void a Nikah on the basis of fault 
(in one of the parties thereto), the proof for that is the hadith of Kab bin Zaid, 
or Zaid bin Kab <2», that the Messenger of Allah ¢}} married a woman from 
the Clan of Ghifar, when he entered upon her and removed his cloth, and sat 
on the bed, he saw some whiteness in one of her flanks, he then stood up from 
the bed and said: “Take your cloth’ He did not take back what he gave her as 
mahr. Ahmad, Said bin Mansur, Ibn Adiyy and Al-Bayhaqi recorded it. Kab 
bin Ujrah also reported it from the Messenger of Allah <2» as recorded by Al- 
Hakim in his Al-Mustadarak. Abu Nuaym also mentioned it in At-Tibb so also 


Al-Bayhagi on the authority of Ibn Umar. 


There are a lot of irreconcilable discrepancies with the hadith. 


Malik recorded in Al-Muwata so also Al-Daraqutni and Said bin Mansur and 
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Al-Shafi‘i and Ibn Abe Shaybah from Umar 4#% that he said: ‘Any woman 
who is sexually approached by a madman (in a legal Nikah) or a leper or a 
person with baras (another form of leprosy) has the right to her mahr due to 
what the man has tasted in her. But the man can have back the mahr he pays 
for whoever deceives him? The men of the chain are authentic. There is another 
hadith recorded from Ali by Said bin Mansur in the chapter. 


The majority of the scholars are of the view that a Nikah can be nullified due 
to discovery of fault (in any of the spouses), but they differ with respect to the 
explanation regarding the faults. 


It was reposed from Ali, Umar and Ibn Abbas £2} that no woman can be 
sent back from her husband home except in the case of the faults mentioned, 
the fourth of which is any disease of the private part. Some of the scholars are 
of the view that a woman can be sent away due to any fault that can make one 
reject a slave girl in the slave market. This is the view supported by Ibn Al- 
Qayyim ¢&). The view is also praised in Al-Hadyy, with respect to analogy of 
the rulings in transaction. 


Some people of knowledge are also of the view that the woman too can reject a 
man due to the three diseases, and due to sexual deficiency and impotency. The 
difference of opinions regarding that is a long one. 


As for the assertion that the marriage celebrated during the period of Jahiliyyah 
is valid when the parties to it accept Islam so far some of the requirements of 
the Shari‘ah were met, the proof for that is the hadith of Ad-Dahak bin Fayruz 
from his father as recorded with Ahmad, the Collectors of Sunan, Al-Shafi‘i, 
Al-Daraqutni, Al-Bayhaqi and graded as hasan by At-Tirmidhi and declared 
authentic by Ibn Hibban. Ad-Dahak said: I embraced Islam and there are two 
sisters under me as wives. The Messenger of Allah 4#) then commanded me 
that I should divorce one of them. 


Ahmad, Ibn Majah, At-Tirmidhi, Al-Shafi‘i and Al-Hakim - who classified it 
as Sahih — recorded on the authority of Umar that he said: Al-Ghaylan Ath- 
Thagafi embraced Islam and there were ten women under him whom he had 
married since the period of Jahiliyyah, all of them accepted Islam with him 
then the Messenger of Allah 4%} commanded him to select four of them. The 
hadith has been said to be faulty. What is authentic therein is the statesmen of 
Umar as Al-Bukhari said. 


As for the statement that when one of the spouses embraces Islam and the other 
does not that the Nikah between them becomes void and the woman must 
observe her Iddah, the proof for that is the hadith recorded on the authority of 
Ibn Abbas <4% and recorded by Al-Bukhari, he said: ‘If a woman embraced 
Islam and migrated to the Muslims from unbelievers’ land, she would not be 
proposed to until she menstruated and became pure. When she became pure, 
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she could then be proposed. If her husband (accepted Islam as well and) came 
to the Muslims before she got married she would go back to him. 


Malik recorded in al-Muwata from Az-Zuhri that he said: We never heard that 
a woman would migrate to the Messenger of Allah <$} while her husband 
remained a Kafir in unbelievers’ land except that the migration would separate 
between her and her husband unless the husband too came as a migrant before 


she finished her Iddah. 


As for the assertion that whoever accepts Islam while his wife (who embraced 
Islam before him) has not remarried that they would be joined together over 
the existing Nikah even if the period between their acceptances of Islam were to 
be a very long one, if it is their choice. The proof for that is the hadith recorded 
on the authority of Ibn Abbas ¢: and recorded with Ahmad and Abu Dawud 
while Al-Hakim graded it as authentic that the Messenger of Allah <#}} sent 
back his daughter, Zaynab, to her husband, Abu Al-‘As ibn al-Rabi, without any 
new Nikah. And that was after two years of separation. There was no new mahr 
between them. In the version of At-Tirmidhi, he said, There was no new Nikah 
between them. He said: This hadith is hasan, there is no problem with its chain. 


As regards what At-Tirmidhi and Ibn Majah recorded on the authority of Ibn 
Amr £4» that the Prophet <% returned Zaynab to Abul-Aas with a new 
mahr and a new Nikah, there is one Al-Hajjaj bin Artaah in the chain, he is a 
weak narrator. The hadith of Ibn Abbas < is more authentic as schools of 
hadith have clearly said. 


A number of Companions are also of the view of the purport of the hadith of 
Ibn Abbas {<4}; not as Ibn Abdil-Barr said that there is a consensus that the 
contract ceases after the Iddah. The hadith of Ibn Abbas ¢:» and all other 
Ahadith that have come upon its meaning should be held as specifying what 
has been reported that when the Iddah is completed the marriage contract is 
no more, that the woman is no longer lawful to her old husband except a new 
contract is made. 
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Chapter 8.3 Ruling on Dowry 
Mahr 
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Al-mahr (dower) is obligatory and it is detested that there should be exorbitance 
regarding it. The mahr can be a metal ring or teaching the spouse the Qur'an. 
Whoever gets married to a woman and no mahr was mentioned to her, the 
woman will be entitled to the kind of mahr of her sisters (or other women of 
her category), that is when he has copulated with her. It is recommended that 
he gives her some mahr in advance before he enters upon her. He should be 
nice to her. She must always obey him. Whoever has two wives or above must 
be just between them regarding sharing (of time) and whatever is necessary. 
When he wants to go on a travel, he must cast a lot between them. A wife can 
give up her own time or enter into a form of understanding with the husband 
against her being divorced. When a man marries a new wife, he will remain 
with her for seven days, but if she is a previously-married woman, the man 
will stay with her for only three days. It is not permissible for the man to do 
azl (coitus interruptus) with his wives nor is it permissible to copulate with her 
from her anus. 


Explanation: 


I say: As for the mahr being obligatory this is because the Messenger of Allah 
{<Æ} never did any Nikah without stipulating that the mahr must be paid. 
Allah the Almighty said in His Noble Book: 


...and give to the women (whom you marry) their mahr (obligatory bridal 
money given by the husband to his wife at the time of marriage) with a good 
heart... [An-Nisa: 4]. 


He The Almighty also said: 
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...and you give any of them a Qintaar (a great amount of Mahr) take not the 
least bit of it back... [An-Nisa: 20]. 


He The Almighty also said: 


...and how could you take it (back) while you have gone in unto each other...? 
[An-Nisa: 21]. 


Allah the Almighty also said: 


...and there will be no sin on you to marry them if you have paid their mahr to 
them... [Mumtahinah: 10]. 


Abu Dawud, An-Nasai and Al-Hakim - who classified it as Sahih — recorded on 
the authority of Ibn Abbas <4» that the Prophet <% forbade Ali <4% from 
copulating with Fatimah €@} until he had given her something (as mahr). 
When Ali £: said: I have nothing. The Messenger of Allah 4#} said: Where 
is your coat of arm? Give it to her. 


Another proof is the hadith of Sahl Ibn Sad €&} that will be mentioned shortly; 
it is one of the greatest proofs for the obligation of the mahr. 


As for the prohibition that the mahr should not being exorbitant, the proof for 
that is the is the hadith of ‘Aishah €} which was recorded by At-Tabarani in 
Al-Awsat that the Messenger of Allah <4 said: 
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The most blessed Nikah is the one with most affordable mahr. 
The hadith has some weakness in its chain. 


However in Sahih Muslim on the authority of Abu Hurairah 4 who said, 
A man came to the Prophet £4} and said: I have got married to a woman 
among the Ansar. The Prophet <Æ} asked him: Have you looked at her because 
the Ansar women have a peculiar thing in their eyes. The man replied in the 
affirmative. The Messenger of Allah <#} asked him: How much did you give 
her as mahr? The man replied: Four ounces (of silver). Then the Prophet 4» 
told him: Four ounces! As if you carve silver from the side of this mountain. 
We do not have what we will give you, perhaps we will send you an expedition 
where you will have some wealth. The Messenger of Allah 4) then sent an 
expedition to the Clan of Abs and that man was sent with them. 


Abu Dawud and Al-Hakim, who classified it as Sahih, recorded on the authority 
of Uqbah bin Aamir <:> who said the Messenger of Allah <4} said: 


The best of dower is the most affordable one. 


Aishah {#) said the dower given by the Messenger of Allah <$) to his wives 
were twelve ounces (of sliver) and a nash. A nash is half of a ounce. The hadith 
is recorded in Sahih Muslim and some other books. 


As for the statement that the mahr can be as simple as a ring or teaching the 
woman some chapters of the Qur'an, the proof for that is what Ahmad, Ibn 
Majah and At-Tirmidhi - who classified it as Sahih - recorded on the authority 
of Aamir Ibn Rabiah that a woman from the Clan of Fazazah was married with 
a pair of sandals as the mahr, the Messenger of Allah 42} then said: Are you 
pleased with this pair of sandals as your wealth? The woman replied in the 
affirmative saying, ‘Yes’ The Prophet 4} then authorized it. 


Ahmad and Abu Dawud also recorded on the authority of Jabir <} that the 
Messenger of Allah <% said: 
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If a man were to give a handful of food to a woman as her mahr, it makes her 
lawful to him. 


Meanwhile the hadith has some weakness. 


Al-Daraqutni recorded on the authority of Abu Sa‘id <:> about the mahr that 
[the Messenger of Allah €} said]: 


Even if it were to be upon a chewing-stick from the Araq Tree. 


And in the Sahihayn and some other books in the hadith of Sahl bin Sad that 
a woman came to the Prophet <4} and said: O Messenger of Allah, I present 
myself to you. She stood for a long period, and then a man stood and said: 
O Messenger of Allah, marry her to me if you don't have interest in her. The 
Messenger of Allah <4) then said: Do you have anything with which you can 
marry her? The man replied: I have nothing except this loin-cloth. The Prophet 
<>» said: If you were to give her your loin-cloth, you will stay without any, get 
her something else The man said: I couldn't find anything. The Prophet <) 
said to him again: get something for her even if it is a metal ring. The man went 
again and he could not get anything. The Prophet <44> then said: What have 
you memorized from the Qur'an? The man replied he had memorized such- 
and-such chapters; he mentioned the chapters. The Prophet <} said to him: 


I marry her to you with what you possess of the Qur'an. 


What has been reported above is not in conflict with the following Ahadith: 
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A mahr less than ten dirham is not valid. 


The hadith can be found with Al-Daraqutni on the authority of Jabir 4}. But 
it contains some weakness due to the presence of Mubashshir bin Ubayd and 
Hajjaj bin Artaah in the chain. They are both weak narrators. 


As for the assertion that whoever marries a woman and no mahr is mentioned 
to her, that the woman will be entitled to the mahr of her sisters or other wives, 
the proof for that is the hadith recorded on the authority of Aldamah 44%) as 
found with Ahmad and the Collectors of Sunan, so also Al-Hakim and Al- 
Bayhagi. At-Tirmidhi and Ibn Hibban graded it to be authentic. He (Alqamah) 
said: Abdullah bin Masud {> was approached regarding a woman who was 
married and whose husband died thereafter with no mahr stated for her, and 
the man had not copulated with her. He <4} said: I opine that she is entitled 
to the like of what other women take, and she is also entitled to the inheritance, 
and she must observe the Iddah. Thereafter Maqil bin Sinan Al-Ashjai testified 
that the Prophet {4#} gave the same ruling in the matter of Barwa the daughter 
of Washiq. 


As for the statement that it is recommended that something should be given of 
the mahr before there could be copulation, the proof for that is the hadith of 
Ibn Abbas 4Y that was shortly mentioned. 


As for the hadith recorded by Abu Dawud and Ibn Majah on the authority 
of Aishah 4 that she said: The Messenger of Allah 4#} commanded me 
to prepare a woman for her husband before he gave her any mahr, There is 
no confliction between this hadith and that of Ibn Abbas 2}. The hadith of 
Ibn Abbas <» indicates that something should be given in advance as mahr 
before there is copulation, and the fact that it is not obligatory to do that does 
not negate its being recommendable. 


As for the requirement that the man should be nice to his wife, the proof for 
that is the Word of Allah the Almighty: 
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...and you should treat them with goodness... [An-Nisa: 19]. 


It is also mentioned in the Sahihayn and some other books on the authority of 
Abu Hurairah €} [that the Messenger of Allah <4 said]: 
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A woman is like a bent rib, if you try to straighten it you will break it, and if you 
were to leave it as it is, you will have to enjoy her upon her crookedness; so take 
good care of women. 


Ahmad and At-Tirmidhi - which he classified as authentic - recorded also on 
the authority of Abu Hurairah <4} that the Messenger of Allah <} said: 


The best of the believers in faith are those who are best in character; and the best 
of you are those best to their wives. 


At-Tirmidhi also recorded on the authority of Aishah ¢«&) who said, the 
Messenger of Allah <% said: 


The best among you are those who are good to their wives. I am the best among 


you to his family. 


As for the fact that the woman must obey her husband, the proof for that is the 
Word of Allah the Might; 
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...but if they return to obedience, seek not against them means (of annoyance)... 
[An-Nisa: 34]. 


Also on the authority of Abu Hurairah €@}, as recorded in the Sahihayn and 
some other books that the Messenger of Allah <2» said: 
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When a man invites his woman to his bed and she refuses to answer him till he 
goes to sleep in anger, the angels will curse the woman until morning. 


The Collectors of Sunan recorded a hadith on the authority of Amr Ibn Al- 
Ahwas{:% >}, and classified Sahih by At-Tirmidhi, that he witnessed the Farewell 
Pilgrimage with the Prophet wherein he €} praised Allah and extolled Him 
then gave the admonition as thus: 
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Take good care of women, they are like bondswomen with you. You own nothing 
with regards to them except they come with a clear sin, if they do so, desert their 
bed, and beat them lightly if they stop not. But if they obey you, you should not 
transgress against them. You have right regarding your wife and they have right 
regarding you. Your right upon them is that they should not allow anyone you 
hate sit on your bed, and that they should not allow anyone you hate enter your 
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house. As for their right upon you, that you should be nice to them regarding 
clothing and feeding. 


There are several other Ahadith on the matter. 


As for being just between the co-wives regarding sharing time with them and 
other necessary things, the proof for that is the hadith of Abu Hurairah > 
recorded by Ahmad, the Collectors of Sunan, Ad-Darimi, Ibn Hibban and Al- 
Hakim, who said its chain is upon the standards of Al-Bukhari and Muslim; 
At-Tirmidhi classified the hadith to be authentic; that the Prophet <>» said: 
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Whoever has two wives and tends towards one of them at the expense of the 
other will come on the Day of Resurrection with a falling or slanting flank. 


The Messenger of Allah <)> used to share his time between his wives. The 
companions would gather in the house of the woman who would have the 


night. This is how it is recorded in the Sahih. 


The Collectors of Sunan, [bn Hibban and Al-Hakim - who classified it as Sahih 
— recorded on the authority of ‘Aishah <») who said: The Messenger of Allah 
(E 


$) used to share his time and would be just, he would say: 
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Allahumma hadha qismi fi ma amlik fala talumni fi ma tamliku wa la amlik. 


O Allah! This is what I can share in what I have the power to; do not blame me 
for what You posses and I do not possess. 


As for casting lot between them when wanting to go on a journey, the proof for 
that is the hadith of Aishah > as recorded in the Sahihayn and some other 
works that the Prophet <; was such that whenever he intended to go on a 
journey, he would cast a lot between his wives. Whoever’'s lot appeared would 
go with him. 


As for the statement that a wife can relinquish her time for a co-wife, or she 
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does that to enter into an agreement with the husband, the proof for that is 
the hadith of ‘Aishah €@} recorded in the Sahihayn and some other works 
that Saudah bint Zamah €@} gave her days (due to her from the Messenger of 
Allah 4%} to A'ishah <}, thus the Prophet used to spend her days and those 
of Aishah <e. 


Also it is recorded in the Sahihayn on her authority while stating the meaning 
of this Word of Allah: 


...there is no sin on them both if they make terms of peace between themselves; 
and making peace is better... [An-Nisa: 128]. 


Aishah <} said: This is with respect toa woman under a man whom he does 
not have much enjoyment from, consequently he decides to divorce her and 
marry someone else in her place, the woman then asks him not to divorce 
her, rather that he should marry another woman while she absolves him of 
spending on, and copulating with her. 


As for the statement that he would stay with a newly-married wife for seven 
days, and if a previously-married woman, three days, the proof for that is the 
hadith of Umm Salamah - in Sahih Muslim and some other works - that the 
Prophet <$} - stayed with her for three days after he married her. It is also 
recorded in the Sahihayn in the hadith of Anas that he <4} said: 
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It is from the Sunnah that when a man added a virgin to his wives, he stays with 
her for seven days after which he will begin to share his time (equally between 
all). But if it were a previously-married woman, he would stay with her for three 
days then he would begin to share his time. 


There are several other Ahadith in the section. 


As for the statement that it is not permissible to do ‘azl (coitus interruptus) with 
the wife, the proof for that is the hadith of Judhamah bint Wahb Al-Asadiyyah 
that they asked the Messenger of Allah 4# regarding azl and he <} said: 
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That is a hidden form of infanticide. 
Muslim and other collectors recorded the hadith. 


Ahmad and Ibn Majah also recorded on the authority of Umar ¢} that he 
said: The Messenger of Allah 4%) forbade azl done with a freewoman except 
her consent is sought. Ibn Laiah is in the chain; there is an ill comment against 
him. 


Abdul Razzaq and Al-Bayhaqi also rescored in the hadith of Ibn Abbas €2) 
that he said, Azl is prohibited with regard to a free woman except her consent 
is sought. 


Those who hold ‘azl to be permissible have cited the hadith of Jabir <: found 
in Sahih Muslim and some other works as a proof. He <4» said: 
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We used to do azl in the time of the Messenger of Allah {3 while the Qur'an 
was being revealed. 


In a narration, it was mentioned that the Messenger of Allah 4%) heard about 
that and he did not forbid them from doing it. Meanwhile, we will say Jabir 
{> was not aware of the prohibition but others were. 


As for what is recorded in the Sahihayn in the hadith of Abu Sa‘id <: that the 
Prophet 4» was asked about azl and he said: 
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It is not upon you that you abstain from it. Indeed Allah has decreed what He 
wanted to create until the Day of Resurrection. 
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It was said that the meaning of the hadith is a prohibition from the act. Others 
say the meaning is that, it is not obligatory upon you that you stop the act. 


The hadith therefore can be interpreted in various ways; it will be very difficult 
to use it as a proof for one of the perspectives. 


Ahmad, At-Tirmidhi and An-Nasai recorded with an authentic chain that the 
Messenger of Allah <Æ» said about azl: 


Did you create it (that is, the sperm)? Do you provide for it? Let it be, that is the 
predestination. 


Ahmad and Muslim also recorded on the authority of Usamah bin Zaid 44%) 
that a man came to the Prophet <Æ and said: I do azl with my wife. The 
Messenger of Allah <$) said: Why do you do that? The man replied: I pity her 
baby. Then the Messenger of Allah <> said: 


Had it been harmful, it would have harmed the Persians and Romans. 


Ibn Abdil-Barr was reported to have said there is a consensus that azl cannot 
be done with respect to freewoman except her consent is sought. That Ijma is 
made defective by a statement credited to Al-Shafi'i School of Thought that he 
said, Woman has no right with respect to (the decision made regarding) sexual 
relations. 


As for the assertion that it is not permissible for a man to copulate with his wife 
in her anus, the proof for that is the hadith of Abu Hurairah <4% recorded with 
Ahmad, the Collectors of Sunan and Al-Bazzar that the Messenger of Allah 
<> said: 
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Cursed is the man who approaches his wife in her anus. 


There is one Al-Haarith bin Mukhallad whose state of trustworthiness is not 
known. 


Ahmad, At-Tirmidhi and Abu Dawud recorded on the authority of Abu 
Hurairah < that the Messenger of Allah 3 said: 
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Whoever approaches a woman in her menstrual period, or approaches a woman 
in her anus, or approaches a soothsayer and believes in what he says, such has 
disbelieved in what was revealed to Muhammad. 


There is one Abu Tamimah in the chain. Al-Bukhari said about him: It is not 
known that Abu Tamimah heard narrations from Abu Hurairah. Al-Bazzar 
said: This hadith is a munkar; there is Hakim bin Al-Athram in the chain; he is 
not reliable, any report he singly reports is not to be considered. 


Ahmad and Ibn Majah also recorded on the authority of Khuzaymah bin Thabit 
that the Prophet <>» forbade a man to approach his wife in her anus. There is 
Umar bin Huhayhah in the chain; he is unknown too. 


Meanwhile, Ali bin Abi Talib, as recorded by Ahmad, At-Tirmidhi and Ibn 
Majah, reported from the Messenger of Allah 4$) as thus: 


Do not approach women in their rumps. 
Or that he <> said, in their anuses. 


The men of the chain are trustworthy. 


— 


Book of Nikah aS VES 


Also Amr bin Shuayb reported from his father, who reported from his father 
as well, as recorded by Ahmad and An-Nasai, that the Prophet said: Whoever 
approaches his wife in her anus is guilty of a little form of sodomy. 


Whoever approaches his wife in her anus is guilty of a little form of sodomy. 


The section therefore contains Ahadith that support one another such that it 
could be said that it is established from the Messenger of Allah 4}. 


Meanwhile, it is recorded from some people of knowledge that the act is 
permissible; they cite this Word of Allah as a proof: 


Your wives are a tilth for you, so go to your tilth as you wish... [Al-Bagarah: 
223|: 


The matter is a long one; the discussion here may not allow further elaboration. 
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The child is for the owner of the matrimonial bed, and there is no consideration 
to the fact that the child resembles other than the owner of the matrimonial bed. 
When three persons partake in impregnating a woman, each when the woman 
is in her pure state and has a claim over her at the time (that is, she being his 
legal wife). If the woman gives birth to a baby and all of them lay claim to the 
baby, there will be casting of lot between them, whoever’s lot appears takes the 
child while the other two takes two-third of the Diyyah. 


Explanation: 


I say: As for the assertion that the disputed baby is for the owner of the 
matrimonial bed, and that no consideration will be given to the fact that the 
child resembles other than the owner of the matrimonial bed, the proof for that 
is the hadith of Abu Hurairah € as recorded in the Sahihayn and some other 
works that the Messenger of Allah <$% said: 


The child is for the owner of the bed while the adulterer is to be stoned. 


There is also in the Sahihayn on the authority of A'ishah €@» who said: Sad Ibn 
Waqqas and Abd bin Zamah raised a dispute to the Messenger of Allah <>. 
Sad said: O Messenger of Allah, he (the child upon which they disputed) is my 
brother’s son, Utbah bin Abi Waqqas, as he told me, look at the resemblance. 
Abd bin Zamah said: O Messenger of Allah, he is my brother; he was given 
birth to on my father’s matrimonial bed. The Messenger of Allah 4$} looked 
at the baby and could see the resemblance between him and Utbah but said: 
The child is for you, O Abd bin Zamah; the child is for the owner of the bed 
while stoning is for the adulterer, but you Saudah bint Zamah cover yourself 
from him. 


As for the statement that if three persons (legally) lay claim to a child, the 
evidence clarifying that is the hadith recorded by Ahmad, Abu Dawud, Ibn 
Majah and An-Nasai in the hadith of Zaid bin Arqam who said: Three persons 
were brought to Ali 44} in Yemen; they had all had met with the same woman 
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in one purity. He asked from two of them, Do you agree this is the owner of the 
kid? They replied in the negative. He asked the other two the same question, 
the answer was the same. Then he cast a lot between them and the kid was 
attributed to the person whose lot appeared, and two-third of Diyyah was 
placed on him. The incident was later reported to the Messenger of Allah 4% 
who smiled at it until his molars were seen. 


An-Nasai and Abu Dawud reported the incident as a mawquf of Ali with a 
chain better than the first one. The chain of the first one contains one Yahya bin 
Abdillah Al-Kindi who was well-known as Al-Ajlah, Ibn Main and Al-Ajli held 
him to be trustworthy but An-Nasai held him to be weak, though the points of 
An-Nasai are not tenable. 


It is the view of Malik, Al-Shafi, Ahmad and the majority of the scholars that 
casting lot, in a case like this, is what is necessary. That was how Ibn Raslan 
reported it from them in the Book of Manumission in Sharh As-Sunan. This is 
one of the cases where it is permissible to make use of lot casting. 
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Chapter 9.1 Rulings on Divorce 
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Divorce is permissible from a religiously responsible adult; it takes effect even 
at joke, it takes effect for a woman in her purity state wherein she has not been 
copulated. The man cannot divorce the woman in the menstrual period before 
the purity, or during a clear pregnancy. It is prohibited that the divorce takes 
place in other than this format. That divorce will be considered to have taken 
place at more than one pronouncement without any revocation (in between), 
scholars differed upon it. The clearest of the views is that there is no divorce. 


Explanation: 


I say: As for the permissibility of divorce, the Noble Book of Allah clearly states 
that, so also are the various narrations from the Pure Sunnah and the consensus 
of the scholars of the Ummah. This fact is one of the undeniable matters of the 
Shariah. But it is discouraged that there should be divorce when there is no 
reason for it. 


Ahmad, Abu Dawud, Ibn Majah and At-Tirmidhi— who classified it as hasan 


- recorded on the authority of Thawban €:&} who said the Messenger of Allah 
{> said: 
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Whichever woman asks her husband for a divorce with no reason will have the 


scent of Jannah prohibited for her. 


As for the statement that it must come from an adult who is religiously 
responsible, this is because the affair of the minor is always in the hands of his 
guardian, and any divorce that emanates from a compelled person is invalid. 
Proofs for these two issues are well stated in their respective places. 


As for the assertion that the pronouncement of divorce takes effect with joke, 
the proof for that is the hadith of Abu Hurairah €» recorded by Ahmad, Abu 
Dawud, Ibn Majah, At-Tirmidhi - who classified it as hasan - and Al-Hakim - 
who held it to be sahih — that the Messenger of Allah {> said: 


Three matters, joking with them is as being serious with them: Nikah, divorce 
and taking back a partially divorced wife. 


There is one AbdurRahman bin Habib bin Azdak in the chain; there is a 
difference of opinions about him among the scholars of hadith. 


Under this section, there is another hadith on the authority of Fadalah bin 
Ubayd €&} recorded by At-Tabarani, linked to the Messenger of Allah <% 
that he (E said: 


There are three matters joking with them is not permissible: divorce, Nikah and 
manumission. 


There is Ibn Laiah in the chain! 


And on the authority of Ubadah bin As-Samit <:> recorded with Al-Harith 
bin Usamah in his musnad linked to the Messenger of Allah 4#», the like of 
the aforementioned hadith but with an addition: 
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Whoever pronounces them will have them binding on him. 
Meanwhile there is a disconnection in the chain of that hadith. 


But Abdul Razzaq recorded on the authority of Abu Dhar 4%} back to the 
Messenger of Allah 2} that he ¢#} said: 
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Whoever divorces (a woman) while joking, that pronouncement takes effect, 
and whoever manumits a slave jokingly, the pronouncement takes effect, and 
whoever asks for a womans hand in marriage jokingly, his pronouncement takes 


effect. 


There is a disconnection in the chain too. 


Also there is another narration linked to Ali 4} as recorded Dy Abdul Razzaq 
also. And there is another one on the authority of Umar €} back to the 
Messenger of Allah <> [on the issue]. All the Ahadith give support to one 
another. 


As for the assertion that the pronouncement of divorce should take place in the 
woman's pure state (when she is not in her menstrual period) and not had been 
copulated with, the proof for that is the hadith of Ibn Umar 4%} recorded with 
Muslim and the Collectors of Sunan, so also Ahmad, that Ibn Umar divorced 
his wife in her menstrual period, so his father mentioned that to the Prophet 
4&5 who then said: 


Command him to take her back; he should divorce her either when she is her 
pure state or when she is pregnant. 
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In another version, he 4%} said: 
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He should take her back until she becomes pure from her menstrual period, and 

be allowed to observe another hayd and becomes pure, then if it appears to him 

that he divorces her, he should divorce her before copulating with her. That is the 
counting as Allah has commanded. 


The hadith is in the Sahihayn and some other works. 


In the Sahih, there is this version that the Prophet ¢+} recited this Verse: 


O Prophet! When you divorce women, divorce them at their Iddah (prescribed 
periods... [At-Talaq: 1]. 


The hadith contains different kinds of wordings. The difference of opinions 
between the reporters of the hadith is whether the pronouncement altogether 
was considered a (complete) divorce or not. The report that says it was not 
counted as a divorce is clearer. I have talked about this matter in Sharh Muntagqa, 
and in another specific work. The difference of opinion is a long one while the 
proofs are various but what is more correct is that such an innovated act (that 
is, pronouncement of divorce while the woman is in her mental period) does 
not take effect due to what we have mentioned in the aforementioned books. 


Said bin Mansurrecorded in the route of Abdullah bin Malikon the authority of 
Ibn Umar &%} that the he divorced his woman while she was in her menstrual 
period then the Messenger of Allah €}} said, That is nothing. 


Ibn Hazm €&} recorded too in Al-Muhala with a connected chain linking it 
back to Ibn Umar <) that he said something about a man who divorced his 
wife while she is in her menstrual period; that it should not be considered. The 


chain of this hadith is sahih. 


Four other reporters support the report of Abu Az-Zubayr - who reported the 
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view that there is no divorce -. Abdullah bin Umar Al-Umari, Muhammad bin 
AbdilAziz Abu Rawwad, Yahya bin Sulaym, and Ibrahim bin Abi Hasanah. 


Even if there is no other proof except the Word of Allah the Almighty: 
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O Prophet! When you divorce women, divorce them at their Iddah (prescribed 
periods... [At-Talaq: 1]. 


Then that will suffice. 


It is an established principle (in jurisprudence) that a commandment towards 
a matter is a prohibition of its opposite. And when there is a prohibition that 
implies that, what is prohibited is void. Allah the Almighty said: 


...after that, either you retain her on reasonable terms or release her with 
kindness... [Al-Baqarah: 229]. 


Whoever divorces a woman upon other than what Allah the Almighty has 
commanded such has not released the woman with kindness. 


A number of scholars of the Salaf are of the view that the divorce does not take 
effect; such as Al-Bagir, As-Sadiq, Ibn Ulayyah. That is also the view of Ibn 
Hazm and Ibn Taymiyyah 44%}. 


The majority of the scholars are of the view that the divorce is effective. 


As for the assertion that pronouncing the divorce three times at a go, majority of 
the scholars are of the view that it takes effect and that pronouncements can be 
said together (without necessarily performing the Iddah of the first). But some 
groups from the people of knowledge are of the view that a pronouncement 
cannot follow another immediately rather they should be counted only one. 
That is the view of people like Abu Musa, Ibn Abbas, Tawus, Ata, Jabir bin 
Zaid, Al-Hadi, Al-Qasim, An-Nasir, Al-Baqir, Ahmad bin Isa, and Abdullah 
bin Musa {4%Y. 
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There is a report from Ali (to that effect) ¢#% so also from Zaid bin Ali. 
That is also the view of Ibn Taymiyyah and Ibn Al-Qayyim æ}. That is 
what Ibn Mughith wrote in Al-Wathaig on the authority of Ali, Ibn Mas'ud, 
AbdurRahman bin Awf and Az-Zubayr. He also mentioned that is the view 
of a number of the people of knowledge in Cordoba. That is also what Ibn 
Mundhiri recorded from the Companions of Ibn Abbas ¢ 48}. 


The majority of the scholars made evidence with the hadith of Rukanah bin 
Abdillah <4% that he divorced his wife, Suhaymah, he then informed the 
Prophet +» of what transpired and that he only intended to pronounce it once. 
The Prophet ¢}} said: By Allah you did not intend but only a pronouncement? 
The man responded: By Allah I did not intend but only a pronouncement. The 
woman was then returned to him.” Al-Shafi, Abu Dawud and At-Tirmidhi 
recorded it; Abu Dawud held it to be authentic so also Ibn Hibban and Al- 
Hakim, There is one Az-Zubayr bin Said Al-Hashimi in the chain, more than 
one scholars of hadith have declared him to be weak. It was said that he was an 
abandoned narrator. 


The proofs have come that pronouncement of divorce be said together; but 
none of such proofs can be found in the Sahih. However, a clearer report on 
the issue has come from the hadith of Ibn Abbas < in Sahih Muslim that 
he said: Divorce in the time of the Messenger of Allah <3, Abu Bakr and 
the beginning of the reign of Umar ¢.2) three pronouncements used to be 
considered one, but when people were very loose with the issue, Umar ¢:} 
later made it be on them. 


23 The point they made from this hadith is that had the man intended divorce the Prophet <4} wouldnt 
have returned his wife her to him and that was why he 4 made him swear. And so far most people 


who make these pronouncements really intend divorce, it is therefore considered divorce. (Editor) 
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Chapter 9.2 Expressing a Divorce 
and Take-Back 
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Divorce can be expressed implicitly but upon the intention that he really wants 
to divorce her. And he can throw the choice to the woman; if she chooses a 
separation then it takes effect. The husband can also ask a third party to 
communicate the divorce to her, and it will be valid. Divorce does not occur 
in case of forbiddance. The man has right as to taking back his wife while she 
is in the Iddah of the divorce; he can take her back whenever he wishes, that 
is, in a revocable divorce. But the woman will be forbidden to him after three 
(different and distinct) pronouncements have been made; until she marries 
another man. 


Explanation: 


I say: As for the assertion that divorce can occur implicitly, the proof for that is 
the hadith of A'ishah ¢} as recorded with Al-Bukhari and some others that 
the daughter of Al-Jawn was brought to the Messenger of Allah <3} after their 
Nikah and she said, I seek refuge in Allah from you. The Messenger of Allah 
<Æ» replied, 


You have sought refuge in The Almighty Lord; get back to your family. 


In the hadith of matter of stay-behind of Kab bin Malik - from the Battle of Tabuk 
-, as recorded in the Sahihayn and some others; when it was communicated to 
him that the Messenger of Allah {4} commanded him to stay away from his 
wife. He asked whether he should divorce her, or what exactly should he do. He 
was just told to stay away from her by not getting close to her. So he went and 
told his wife, Go back to your people. It is understood from the two hadith is 
that this statement Go back to your family can mean a divorce with intention 
and may not mean it if not intended. 


As for the assertion that divorce can take place by the man asking his wife to 
make a choice, the proof for that is the Word of Allah the Almighty: 
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O Prophet! Say to your wives: if you desire the life of this world and its glitter, 
then come! I will make a provision for you and set you free in a handsome 
manner (divorce). [Al-Ahzab: 28]. 
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But if you desire Allah and His Messenger, and the home of the Hereafter, then 
verily, Allah has prepared for good doers amongst you an enormous reward. 
[Al-Ahzab: 29]. 


It has been established in the Sahihayn and some other books that when the 
Verses were revealed, and the Mothers of the believers were asked to make a 
choice, the Messenger of Allah <Æ} called his wives and asked them to make 
a choice. It was also established in the Sahihayn and some other books that 
Aishah £} said: 


The Messenger of Allah 4#} asked us to make a choice but we chose him; so he 
<$} did not count it (being asked to make a choice) as anything (that is, as any 
divorce). 


There is a difference of opinion over the matter but this is the truth and that is 
the view of the majority of the scholars. 


As for the assertion that when a man sends a third party to communicate his 
notice of divorce to his wife it is valid, this is because such will be regarded 
as an agent that makes an intention occur. It is established (as a principle) 
that agency is permissible whether with respect to divorce or other matters. 
Nothing will exempt divorce from it except a specifying proof. 


Abu Hurairah, Ibn Abbas and Amr bin Al-Aas £% were asked regarding a 
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man who placed the affair of his wife in the hands of his father. They said any 
divorce from that takes effect, as recorded by Abu Bakr Al-Barqani in his work 
on Sahihayn. 


As for the assertion that there is no divorce when a man forbids his wife upon 
himself, this is due to the proof in the Sahihayn on the authority of Ibn Abbas 
<és» that he said: When a man forbids his wife upon himself, he will only 
expiate for he oath; indeed there is the best example for you in the Messenger 
of Allah <4). 


An-Nasai also recorded on his authority that a man came to him and said: I 
have forbidden my wife upon myself. He €.#} said: You have lied; she is not 
forbidden upon you. Then he recited this Verse: 


O Prophet! Why do you ban (for yourself) that which Allah has made lawful to 
you... [At-Tahrim: 1]. 


But Ibn Abbas < told the man that he would have to make the severest of 
expiation which was manumitting a slave. 


An-Nasai also recorded with an authentic chain on the authority of Anas that 
the Messenger of Allah <4) had a female slave whom he used to copulate with. 
Aishah and Hafsah ¢&» did not let him be until he forbade the woman upon 
himself, then Allah revealed the Verse: 
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O Prophet! Why do you ban (for yourself) that which Allah has made lawful to 
you?... [At-Tahrim: 1]. 


There are other reports from a number of Companions explaining the Verse, 
the like of what has been said. 


Also there are about eighteen opinions on this matter but the truth is what we 
have mentioned, this is the view of a number of Companions and those who 
came after them. 
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However, forbidding ones wife upon oneself will be considered as no divorce 
if the person does not specifically intend a divorce with it, but if he does, the 
statement therefore will be held as that of someone who intends a clear divorce. 
Reasonably, nothing stops the statement from having the effect of a divorce in 
that implicit manner just as other implicit statements make effect too. 


As for the statement that the man is the most entitled person to his wife in the 
counting of her divorce..., the proof for that is the hadith recorded by Abu 
Dawud and An-Nasai, on the authority of Ibn Abbas £4% regarding the word 
of Allah: 


And divorced women shall wait (as regards their marriage) for three menstrual 
courses, and it is not lawful for them to conceal what Allah has created in their 
wombs... [Al-Baqarah: 228]. 


He 4: said: This is when a man divorces his wife; he has more right to take 
her back. But if he divorces her the third time, then there is no chance to take 
her back because divorce is two times. 


There is one Ali bin Al-Husayn bin Waqid in the chain of above hadith; there 
is ill comment against him. 


At-Tirmidhi recorded on the authority of Aishah £» who said: A man would 
divorce his wife as he wanted but she would remain his wife as he calls her 
back in her Iddah, even if he divorces her one hundred times or more than, the 
act continued until a man said to his wife: By Allah, I will neither divorce you 
completely and release you to go nor will I keep you with me, the woman said: 
How that? He replied: I will always divorce you and anytime it remains some 
little time for you to complete your Iddah I will make the pronouncement to 
take you back. The woman went to Aishah <} and told her what happened. 
She €@} remained silent until the Messenger of Allah {> arrived and told 
him, but he too remained silent until this Verse was revealed: 
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The divorce is twice, after that, either you retain her on reasonable terms or 
release her with kindness... [Al-Baqarah: 229]. 


Aishah €} said, So people began to review their divorce pronouncements to 


see who actually had divorced (legally) and who had not. 


Abu Dawud, Ibn Majah, Al-Bayhaqi and At-Tabarani recorded on the authority 
of Imraan bin Husayn €2} that he was asked regarding a man who divorced 
his wife then copulated with her and he did not bring anybody as a witness 
neither to the divorce nor to the take-back, he €:} said: You have carried out 
a divorce not according to the Sunnah and you have done a take-back not also 
according to the Sunnah. Get a witness over your divorce as well as the take- 


back. 


As for the assertion that the man cannot take back the woman after the third 
divorce until she marries another man, the proof for that is the Word of Allah 
the Almighty: 


...then she is not lawful unto him thereafter until she has married another 
husband... [Al-Bagarah: 230]. 


And due to what is in the Sahihayn and some other works that the Messenger 
of Allah <Æ} told the wife Rifaah Al-Quradhi: 


No! Until you taste his little honey and he tastes your little honey. 


There is a consensus over that. 


Book of Divorce ER ea EN E a ae gw WLS 


ah ob 
Chapter 9.3 Al-Khul 


Conditional Divorce 


When a man did Khul with his wife, she is responsible for herself. She cannot 
just be taken back. The mahr (the woman will return) can be little or much but 
should not more than what he gave her as mahr. There must be mutual consent 
between the spouses over the khul, or the husband been compelled by the judge 
when there is a misunderstanding between them. It is an eternal separation 
(between a man and a woman) and the Iddah thereof is one menstrual cycle. 


Explanation: 


I say: As for the assertion that she is responsible for herself after the khul, the 
proof for that is the hadith of Ibn Abbas £2» as found with Al-Bukhari and 
some others that the wife of Thabit bin Qays bin Shammash &:» came to the 
Prophet <Æ) and said, O Messenger of Allah, I have nothing against him as 
regard his character and sense of religion but I fear that I commit unbelief. 
Then the Messenger of Allah <> said: 


Will you return his garden to him? 


The woman replied in the affirmative. Then the Messenger of Allah <3 
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Take the garden back from her and divorce her. 
In the narration of Ibn Majah and An-Nasai with a chain whose men are 


trustworthy, she < said: I cannot tolerate him out of hatred. Then Prophet 
4» said: Can you return his garden to him? She €@ replied in the affirmative, 
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the Messenger of Allah 4%) then commanded her husband to take his garden 
back with no addition in the version of Al-Daraqutni — with an authentic chain 
- Abu Az-Zubayr said the man actually gave the woman a garden as a mahr. 
For that, the Prophet <4) said: Will you return the garden he gave you? She 
replied: Yes, with addition (if he wanted). The Prophet <4 said: As for the 
addition, no just give him his garden. She then said, Yes. 


This separation ocured for what the woman gave as ransom, had she not been 
responsible for herself thereafter, the ransom would have been meaningless. 
We have earlier mentioned that it is not permissible for the husband to take 
more than what he gave the woman as mahr. This is the view of Ali, Tawus, Ata, 
Az-Zuhri, Abu Hanifah, Ahmad, Ishaq and the Hadawis. We have some other 
scholars who say it is permissible for him to take addition over what she took 
from him as mahr relying on the Word of Allah the Almighty: 


Then there is no sin on either of them if she gives back (the mahr or a part of it) 
for her Al-Khul (divorce). [Al-Bagarah: 229]. 


The statement is general for what is much or little. 


But the answer to that is that the reports that have forbidden taking an addition 
have come to limit the general understanding from the Verse. 


As for what Al-Bayhaqi recorded on the authority of Abu Said Al-Khudri 
{æ> who said: My sister was under a man from the Ansar as a wife. They took 
a matter to the Messenger of Allah <3} who asked her, Will you return his 
garden? She said she would and even adds to it. She gave him back the garden 
with the addition. 


There is some weakness in the chain of the hadith. Besides that, there is no 
proof in that because he <4} never concurred to the woman’s promise of 
giving the addition. So also the Word of Allah, The Almighty, below indicates 
the prohibition of taking from what has been given the woman as mahr at 
divorce except in the condition stated, whereby one can then take what one has 
given a woman but not everything let alone an addition: 
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And it is not lawful for you (men) to take back (from your wives) any of your 
mahr (bridal money given by the husband to his wife at the time of marriage) 
which you have given them, except when both parties fear that they would be 
unable to keep the limits ordained by Allah (e.g. to deal with each other on a fair 
basis). [Al-Baqarah: 229]. 


As for the statement that there must be a mutual consent between the spouses, 
the proof for that is the Word of Allah the Almighty: 


...there is no sin on them both if they make terms of peace between themselves; 
and making peace is better... [An-Nisa: 128]. 


As for getting a judge for the matter, the proof for that is the act of Thabit and 
his wife taking their matter to the Prophet <4), and the stipulation from him 
<<) that the man must have back his garden and then divorce the woman; 
another proof is the Word of Allah the Almighty: 
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...if you fear a breach between them twain (the man and his wife), appoint 
(two) arbitrators, one from his family and the other from her family... [An-Nisa: 
35]. 


This Verse as it indicates the appointment of two judges, it also applies to a 
separation impending from a khul, and the Word of Allah the Almighty in the 
Verse below establishes that: 
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...and it is not lawful for you (men) to take back (from your wives) any of your 

mahr which you have given them, except when both parties fear that they would 

be unable to keep the limits ordained by Allah (e.g. to deal with each other on a 
fair basis). [Al-Baqarah: 229]. 


The statement made by the wife of Thabit in the story earlier mentioned also 
indicates that; she said, I fear unbelief for myself. So also what she said, I cannot 


tolerate him due to hatred. This is what made us inferred a separation from 
khul. 


As for the statement that khul is an eternal separation, the proof for that is the 


hadith of Ar-Rubayyi bint Muawwidh as recorded by An-Nasai regarding the 
story of the wife of Thabit that the Prophet <% said: 


Take what is due to you from her and let her go. 


The man replied in the affirmative. The Messenger of Allah <% then 
commanded her to observe just one menstrual period as Iddah after which she 
would go back to her people. The men of the chain are all trustworthy. 


There is another hadith on her authority recorded with At-Tirmidhi, An-Nasai 
and [bn Majah that the Prophet <} commanded her to observe just one 
menstrual period as her Iddah. 


There is Muhammad bin Ishaq in the chain; he narrates his hearing well here. 


Abu Dawud and At-Tirmidhi - who classed it as hasan - also recorded on the 
authority of Ibn Abbas £4 that the wife of Thabit bin Qays sought for Khul 
from her husband and the Prophet ¢#}» commanded her to observe just a 
menstrual period as her Iddah. 


Al-Daraqutni and Al-Bayhaqi also recorded with an authentic chain on the 
authority of Abu Az-Zubayr that he ¢#} said, Take it and let her go. 


Al-Daraqutni said Abu Az-Zubayr heard it from several people. 
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All these Ahadith indicate that the Iddah for khul is one menstrual period, 
they also indicate that it is an eternally separation of Nikah as well because the 
normal Iddah for a divorce is three menstrual courses. Also, letting the woman 
go is also an indication of repudiation of the Nikah not divorce. 


As for what occurs in some of the narrations of the hadith that the man was 
asked to divorce the woman with a pronouncement, I have given a detailed 
response to it in the work I titled Sharh Al-Muntaaa. It can be visited. 
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Chapter 9.4 Oath of Desertion 
Al-lla 
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This is when a husband makes an oath over all his wives or some of them that 
he will not come closer to them. He can stipulate a period of time for them 
that may be less than four months, he will abandon them until the time he 
stipulates elapses. If he stipulates more than four months, he will be asked to 
either revoke his decision or divorce them at four months. 


Explanation: 


I say: As for the statement that Al-Ila is for the husband to swear that he will 
not come closer to his wives or some of them or all of them, this is clear. 


As for the statement that it is permissible for him to stipulate a period of time 
less than four months, the proof for that is what is established in the Sahihayn 
and some other works that the Prophet <b took an oath to desert his wives 
for a month then went back to them afterwards. 


As for the statement that if the stipulated time is more than four months, that 
the man will have to choose between revoking his oath or divorcing them, the 
proof for that is the Word of Allah the Almighty that goes thus: 
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Those who take an oath not to have sexual relation with their wives must wait 
four months... [Al-Baqarah: 226]. 


Indeed Al-Bukhari recorded on the authority of Ibn Umar <4} who said: 
When four months lapse, the man will be stopped until he makes a divorce. 


Al-Bukhari said: That is also mentioned from Uthman, Ali and Abu Ad-Darda 
{2%}. That is also the view of Aishah <4} and about twelve other men among 
the Companions of the Messenger of Allah <4). 


Al-Daraqutni recorded on the authority of Sulayman bin Yassar that he 44%) 
said: I met more than ten men among the companions of the Prophet <4) all 
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of them opined that a man that makes an oath of deserting his wives for more 
than four months has to be stopped. 


He also recorded on the authority of Suhayl bin Abi Salih, who reported from 
his father that he said: I asked about twelve men from among the Companions 
of the Prophet <$} about a man who makes an oath of deserting his wives; 
they said: There is nothing upon him until the lapse of four months then he will 
be asked to either settle the matter or divorce them. 


Scholars differ as to the time span of Al-Ila. The view of the majority is that 
it is four months or more than. They say if he makes an oath for a period less 
than that he has not carried out any Ila. They cited proof for their opinion with 
the Verse (mentioned above); even though it does not support that their view 
because the Verse is only talking about the limit of time a man doing Ila cannot 
exceed before he either settles the matter or divorces his wives. The Messenger 
of Allah <2} indeed carried out Ila of a month and he went back to his wives 
afterwards. If Ila has to be four months and above, and that whatever is less 
than that is not valid, then the Messenger of Allah 4 would not have done 
what he did. 


A number of other scholars are of the view that Ila is permissible for a period 
less than four months. This view is more correct. 
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Chapter 9.5 Prohibiting Ones Wife 


upon Oneself 
Adh-Dhihar 
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This is when a husband says to his wife: You are like my mother’s back to me 
or any other similar expressions. Thus the man must expiate for that statement 
before he can approach her. The expiation is freeing a slave. If he cannot afford 
that then he should fast for two consecutive months. If he cannot afford that as 
well, he should feed sixty poor people. The ruler of the Muslims should help the 
guilty fulfil that obligation (the feeding) if he were a poor person and cannot 
fast. The poor person can use some of the items of expiation for himself and 
his family. If the Dhihar has a stipulated time, then it will not be lifted until 
the expiration of the stipulated time. If the man were to copulate with his wife 
before the expiration of the time, or before he carries out the expiation, he 
would be restrained until he carries out the expiation in the absolute terms, or 
until the expiration of the stipulated time. 


Explanation: 


I say: The proof for the expiation mentioned in this section and its order can 
be found in the Noble Qur'an, and the Messenger of Allah {+} explained it 
in the story of Salamah bin Sakhr €} when he did Dhihar from his wife 
and after which he copulated with her. The Messenger of Allah ¢#} told him: 
Free a slave. He £4) replied, I swear by He Who sent you with the truth, I do 
not possess other than her, he slapped himself on the neck while expressing 
that. The Messenger of Allah €£$} then said, Observe two months of fasting 
consecutively. He said, O Messenger of Allah that which happened to me (my 
meeting with her) occurred while I was fasting. Then he +} said, Give charity. 
The man replied, I swear by He Who has sent you with the truth, we passed the 
night with no supper. He €} said, Go to the person in charge of the Zakat 
of Banu Zurayq, tell him to give you from it then use a load of dates thereof 
to feed sixty poor people then you can use the rest to take care of yourself and 
your family. 


Ahmad, Abu Dawud, At-Tirmidhi - who classified it as hasan, Al-Hakim - 
who held it to be sahih, Ibn Khuzaymah and Ibn Al-Jarud recorded it. 


In another version of the hadith recorded by Abu Dawud, the Messenger of 
Allah <} said: Eat from it; you and your family. 
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The Collectors of Sunan among them At-Tirmidhi who said it is sahih, recorded 
the like of the hadith on the authority of Ibn Abbas <: } a hadith also held to 
be authentic by Al-Hakim. 


Ibn Hajar <Æ said: the chain is made up of trustworthy men but Abu Hatim 
and An-Nasai found fault in it; they said it is mursal. Ibn Hazm 4%) said: the 
men of the chain are trustworthy; the Irsal (the claim that it is mursal) in it will 
not affect it. The two hadith have supporting proofs. 


Abu Dawud and Ahmad also recorded the like of the hadith on the authority 
of Khawlah bint Malik bin Thalabah €&}. Ibn Majah also recorded the like on 
the authority of Aishah <>. Al-Hakim also recorded it. 


There is a consensus on the fact that there must be expiation after the man 
decides to go back to his wife, the proof for that is the Word of Allah the 
Almighty: 


...and wish to free themselves from what they uttered... [Mujadilah: 2]. 


Scholars differ as to the reason for the obligation of the expiation: is it because of 
going back or the word of Dhihar? They also differ as regards what is forbidden 
upon the man after the statement, is it only actual copulation with the woman, 
or with the foreplay? The view of the majority of the scholars is the second. 


Because of Allah’s saying: 


...before they touch each other... [Mujadilah: 2]. 


Some other scholars are of the first opinion. They say touching is a metonymy 
for copulation. 


They also differ with respect to the meaning of going back after Dhihar. 
Qatadah, Said bin Jubayr, Abu Hanifah - and his companions - and some of 
the descendants of the Prophet <} say the meaning is having the intention of 
touching what has been forbidden by the word of the Dhihar; this is because by 
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his intentions he has indeed returned from his former resolve of abandoning 
(the woman) to acting (with her) whether he acts or not. 


Al-Shafi'i £8} said: Rather the act implies taking her (back) after the word of 
Dhihar at the time divorce could have taken place had he wanted to divorce 
her because likening her to his mother implies complete divorce, but taking her 
back is the opposite of that. 


Malik and Ahmad é% said: It is his resolution to copulate with her even if he 
did not. 


There is a difference of opinions among the scholars with respect to the man 
copulating with the woman before expiation. Some scholars say in that case, he 
must carry out two expiations, in fact, some say three. Yet there is another view 
that says there is no expiation. But the majority of the scholars are of the view 
that what is obligatory is to carry out only one expiation. That view is what is 
more correct just as the proofs aforementioned indicate. 


As for the assertion that the man would refrain from the woman if he should 
copulate with her before he carries out the expiation, the proof for that is the 
hadith of Ibn Abbas <è that the Prophet <% told a man who was guilty of 
Dhihar and copulated with his wife before he carried out the expiation, Do not 
come near her until you carry out what Allah has commanded you. 


The Collectors of Sunan among whom is At-Tirmidhi - who classified the 
hadith as sahih, so also Al-Hakim, recorded the hadith. 


As for the correctness of a declaration of Dhihar that is stipulated for a period 
of time, the proof for that is the permission given by the Messenger of Allah 
{4} to Salamah bin Sakhr €) when he told him <} that he had declared 
his wife as forbidden to him until the lapse of Ramadan. The hadith can be 
found in Musnad Ahmad, Sunan Abi Dawud and SunanAt-Tirmidhi, where 
it is held to be hasan. Al-Hakim recorded it too. Ibn Khuzaymah and Ibn Al- 
Jarud held it to be authentic as earlier stated. 


What is glaring from the Qur'an is that an expiation (from Dhihar) will be 
compulsory with the man going back to his wife. Therefore, for time-stipulated 
Dhihar, the wish to go back to the woman cannot necessitate any expiation if 


the stipulated time has elapsed. So no expiation can be said to be obligatory in 
that case. However, if what will make expiation compulsory is a reprehensible 
word and falsehood, then it becomes obligatory in both cases: time-stipulated 
and unstipulated Dhihar, because the statement has occurred even with the 
mere occurrence of the act. 
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Chapter 9.6 Oath of Condemnation 
Al-Lian 


eB 


When a man accuses his wife of Zina while the woman denies it, and the man 
does not stop from the accusation, he will have to carry out Al-Lian by bearing 
four testimonies with Allah that he is truthful, and the fifth that the curse of 
Allah should be on him if he were lying. Then the woman too would bear four 
testimonies that the man is a liar, and the fifth that she should earn the anger 
of Allah if the man is truthful. If she were to be pregnant or just delivered, the 
baby would be held to be within what the man is denying. Then the judge will 
separate them and she will become prohibited to him for life. The baby will 
be sent with his mother. Whoever accuses the woman of Zina (apart from the 


husband) such will be called a Qadhif — a slanderer. 
Explanation: 


I say: The ruling of Lian is mentioned in the Noble Book of Allah the Almighty: 
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...and for those who accuse their wives, but have no witnesses except themselves, 
let the testimony of one of them be four testimonies (i.e. testifies four times) by 
Allah that he is one of those who speak the truth. [An-Nur: 6]. 


As for stipulating the condition that the woman must have not accepted that she 
was guilty of Zina and the man not going back on his accusation, the proof for 
that is the fact that the Prophet ¢# would only allow Lian on that condition. 


It is recorded in the Sahihayn and some other works that the Prophet <)> 
would exhort, warn and remind the husband that the punishment of this world 
is lighter compared to the punishment of the Hereafter. 


If the woman were to accept that she is guilty of Zina, then the recommended 
punishment for Zina for a married person would be meted out on her provided 
there is no mix-up somewhere. But if the man accepts that he had falsely accuse 
d his wife, then he would be punished for slandering. 
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As for how the oath will be carried out, it is as it has been mentioned in the 
Noble Book and in the Pure Sunnah, as he 4#} granted Lian between en 
Al-Ajlani and his wife and between Hilal bin Umayyah and his wife <48). 


As for the statement that the man has to swear that the child from the alleged 
illicit relationship is not his, that is not stated in the Noble Book neither could it 
be traced to the Lian that happened during the time of the Messenger of Allah 
{$>}. In the cases mentioned, there was no issue of pregnancy or child. 


As for the statement that the judge will have to separate the spouses and that 
they can never become husband and wife after that, the proof for that is the 
fairly authentic hadith recorded by Abu Dawud on the authority of Sahl bin 
Sad €:&» who said: The established Sunnah is that when there is a Lian, the 
spouses will be separated and they can never become husband and wife again. 


Also in the hadith of Ibn Abbas €:8» as found with Al-Daraqutni, that the 
Prophet <% sai 


Spouses who carry out Lian against each other can never become husband and 
wife again. 


Also on the authority of Ibn Abbas {4}, Abu Dawud recorded the like of the 
hadith. 


And in the Sahihayn and some other works, it was recorded that Uwaymir 
divorced his wife three times before the Messenger of Allah ¢ commanded 
him to do so. Ibn Shaybah said: That then became the practice in Lian. 


As for the statement that the child (from the alleged illicit relationship) will be 
left with his mother and that whoever accuses her (afterwards) will be given the 
prescribed punishment, the proof for that is the hadith of Amr bin Shuayb from 
his father, who also reported from his father {#8}, who said: The Messenger 
of Allah €» ruled that the child arising from a Lian could inherit from his 
mother and vice-versa, and that whoever accuses her on the account of the 
child would be given eighty strokes of the cane. 


Ahmad recorded he hadith; there is Muhammad bin Ishaq in its chain. Apart 
from him, the rest of the men in the chain are trustworthy. 


The hadith (mentioned above) can be supported by other proofs that say a 
child is considered for the owner of the bed, and here there is no bed. Also the 
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proofs indicating that the crime of slander must be punished, and a woman 
who under-went Lian will be considered as someone who was unduly accused 
because there was nothing to establish the act on her. This is the case with 
someone who slandered a child of a woman who had a Lian with her husband, 
it is like slandering the mother, the slanderer must be given the prescribed 
punishment. 


a 
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Chapter 9.7 Waiting Period 
Al-Iddah 


— o 


With respect to a woman divorced while she was pregnant, her Iddah will 
terminate anytime she puts to bed, and for a woman with the tendency of 
menstruating, her Iddah is three menstrual courses. As for other than these 
two categories of women, it is three months of waiting. A woman who loses 
her husband will however wait for four months and ten days. If she too is 
pregnant, she will be free as well when she puts to bed. No Iddah upon a woman 
whose husband has not yet copulated with before divorce. A slave girl is like 
a freewoman in this respect. A woman waiting due to the loss of her husband 
should avoid beautifying herself, and should stay in the house where she was 
before the death of her husband or where the information of his death reached 


her. 
Explanation: 


I say: As for the assertion that the Iddah of a pregnant woman ends when she 
puts to bed, the proof for that is the Word of Allah the Almighty: 


...and for those who are pregnant (whether they are divorced or their husbands 
are dead), their Iddah is until they deliver (their burdens)... [At-Talaq: 4]. 


As for the statement that a woman having tendency to menstruate will observe 
three menstrual courses as her Iddah, the proof for that is the Word of Allah 
the Almighty: 
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...and divorced women shall wait (as regards their marriage) for three 
menstrual courses... [Al-Bagarah: 228]. 


What is meant in the Verse is hayd as earlier mentioned in the word of the 
Messenger of Allah 44}: 


Stay off Salah in the days of your menstrual courses. 


Al-Quru, even though it is ordinarily used for purity and menstruation, 
however, the evidences in this context have shown that the intended meaning 
is only one of the two, which is menstruation as he €} said: 


She will observe three menstrual courses as her Iddah. 


So also is his this statement >}: 


Her Iddah is two hayds. 
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This is going to be mentioned later. 


As for other than the pregnant and menstruating women, whether a young girl 
who is not menstruating yet or an old woman who has stopped menstruating, 
such will have to observe three months of waiting, as Allah the Almighty said: 
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...and those of your women as have passed the age of monthly courses, for them 
the Iddah, if you have doubts (about their periods), is three months, and for 
those who have no courses [(i.e. they are still immature) their Iddah (prescribed 
period) is three months likewise, except in case of death] . [At-Talaq: 4]. 


There is a difference of opinions with regard to the Iddah of a woman who stops 
menstruating due to a factor (other than menopause), some scholars say she 
will stay until she will menstruate again then she will observe the menstrual 
period, or if she loses hope then she will carry out the Iddah by counting the 
months. The truth is what we have said because in that state, the statement, and 
for those who have no courses, applies to her. 


As for the statement that the Iddah of women who lose their husbands is four 
months and ten days, the proof for that is the Word of Allah the Almighty: 
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...and those of you who die and leave wives behind them, they (the wives) shall 
wait (as regards their marriage) for four months and ten days... [Al-Baqarah: 


The above is with respect to non-pregnant women, otherwise when they put to 
bed their Iddah terminates as Allah the Almighty Lord said: 
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...and for those who are pregnant (whether they are divorced or their husbands 
are dead), their Iddah is until they deliver (their burdens)... [At-Talaq: 6]. 


Indeed the Prophet 4+} explained that in the most profound way as it 
has come in the Sahihayn and some other works on the authority of Umm 
Salamah 4» that there was a woman from the Clan of Aslam whose name was 
Subayah, her husband died while she was pregnant. Abu As-Sanabil bin Bakak 
then proposed her but she refused to marry him, he said to her: By Allah, it is 
improper that you get married now, not until the lapse of the second period. 
But after some ten days, the woman gave birth. She then went to the Prophet 
<2), and he said to her: Go and get married. 


Al-Bukhari also recorded a hadith on the authority of Ibn Mas'ud €:%¥ about 
a woman who lost her husband while she was pregnant, Ibn Mas'ud €:} said: 
Will you place some burden on her without concession? The Minor Chapter 
of Women (referring to Surah Talaq) was revealed after the Major Chapter 
of Women (that is, Surah An-Nisa) wherein Allah said (in the former): and 
for those who are pregnant (whether they are divorced or their husbands are 
dead), their Iddah is until they deliver (their burdens).... 


Ahmad and Al-Daraqutni also recorded on the authority of Ubayy bin Kaab 
who said: I said, O Messenger of Allah, those who are pregnant, their Iddah 
is until they deliver (their burdens), is it for both women that are divorced 
the third time and women whose husband died? The Messenger of Allah <> 
replied: for both of them. 


Abu Yala also recorded it so also Ad-Diya in Al-Mukhtarah, so also Ibn 
Mardaway. But there is one Al-Muthana bin As-Saba in the chain, Ibn Main 
held him to be trustworthy but the majority of the scholars of hadith held him 
to be weak. 


Ibn Majah recorded on the authority of Az-Zubayr bin Al-Awwam 4%» that 
there was Umm Kulthum bint Uqbah with him, so she said to him one day and 
she was pregnant, Relieve me by divorcing me. The man then divorced her. He 
stood up and left for prayer by the time he came back, the woman had delivered 
a baby. The man then said: As she deceived me Allah will deceive her. The man 
then went to the Prophet <4 to report to him, he £4} said: 


That is her waiting period, propose to her again. 
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The men of the chain are trustworthy except Muhammad bin Umar bin Hayyaj 
who is a fair narrator. 


Some of the companions did hold to the two Verses together and say that the 
Iddah of such a woman is the end of the second period. It is said that she puts 
to bed before the expiration of four months and ten days the Iddah has not 
finished; she has to wait to complete the four months and ten days, but if four 
months and ten days pass and she has not delivered, her Iddah will continue 
until she gives birth. This is the view of a number of the companions among 
the people of knowledge. The truth however is that the Iddah of a pregnant 
woman ends when she delivers her burden, whether it is a case of divorce or 
death of her husband, this is due to proofs that we have mentioned. They are 
texts (of the Shareeah) where there are differences of opinions, explaining what 
is intended. 


As for the statement that a woman whose husband had not copulated with 
before divorce would not observe any Iddah, the proof for that is the Word 
of Allah the Almighty with regards to women whom their husband had not 
touched: 
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O you who believe! When you marry believing women, and then divorce them 
before you have sexual intercourse with them, no Iddah have you to count 
in respect of them. So give them a present, and set them free i.e. divorce, in a 
handsome manner. [Al-Ahzab: 49]. 


As for the assertion that the Iddah of a slave girl is the same as that of a 
freewoman, the proof for that is the hadith recorded on the authority of ‘Aishah 
<> that the Prophet ¢} said: 


The divorce of a slave girl is two pronouncements and her Iddah is two 
menstrual courses. 
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At-Tirmidhi, Abu Dawud and Al-Bayhagi recorded the hadith. Abu Dawud 
said, It is a report of an unknown person. At-Tirmidhi said, A strange hadith, 
we do not know it being reported from the Messenger of Allah <$) except via 
Mudhahir, and no report is known for him except this hadith. End of quote. 


Ibn Majah, Al-Daraqutni, Malik - in Al-Muwata - and Al-Shafi‘i recorded on 
the authority of Ibn Umar <é) from the Prophet <$} who said: 


The divorce of a slave girl is two pronouncements but her Iddah is two 
menstrual courses. 


There is Amr bin Shabib and Attiyyah Al-Aufi in the chain; both of them are 
weak narrators. Al-Daraqutni authenticated its being a report back to Ibn 
Umar <æ). 


Al-Daraqutni also recorded that Ibn Mas‘ud and Ibn Abbas €«% said: Men is 
to pronounce the divorce while women are to observe the Iddah. 


The hadith has been found faulty due to its being falling back to a Companion. 


Ahmad also recorded a report similar to that back to Ali - may Allah be 
pleased with him. If what is correct regarding these reports is that they are only 
traceable to the companions asides the hadith of ‘Aishah <}, which is weak as 
explained, it implies there is no report that could be relied upon on this matter. 
Therefore, we must go back to the proofs of the Book of Allah and the Sunnah 
that contain the explanation regarding Iddah of women; those reports do not 
specify whether they are for free women alone. 


As for the statement that a woman waiting because of the death of her husband 
will not beautify herself, the proof for that is the hadith of Umm Salamah 4%) 
recorded in the Sahihayn that the Prophet <4} said: 
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It does not befit a woman who believes in Allah and the Hereafter to mourn a 
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dead one for more than three days, except over her husband, she will mourn for 
four months and ten days. 


Also in this section, there is hadith of Umm Habibah and Zaynab bint Jahsh 
«#85» recorded in the Sahihayn and some other works. There is also a hadith 
of Umm Salamah €} in the Sahihayn that the husband and of a woman died, 
her people felt her eyes would spoil so they came to the Prophet <} and 
sought his permission for the woman to apply some kohl on her eyes but the 
Messenger of Allah 4#} said: 
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She should not apply kohl (on her eyes); one of them (in the Jahiliyyah) would 
stay in the innermost of her room and when a year passed a dog would be made 
to pass and she would throw faeces it. She should not apply the kohl until the 
expiration of four months and ten days. 


Also in the Sahihayn on the authority of Umm Attiyyah 4} who said, We were 
forbidden from mourning over a death in what is more than three days except 
if it were a husband, then it is four months and ten days. We would not apply 
kohl (in that period), nor perfume nor would we put on dyed cloths except Asb 
Fabric (made from Yemen that has white and black colour) which was made 
permissible for us whenever we became pure from a menstrual course, that is, 
when we cleaned ourselves from our menstrual blood with some little women- 
perfumed. 


There are other Ahadith applicable in the chapter, yet what opposes these 
Ahadith had been reported. 


Ahmad and Ibn Hibban, who said it is authentic, recorded on the authority of 
Asma bin Umays <> that she said: The Messenger of Allah <> entered upon 
me the third day after the death of Jafar bin Abi Talib and said: Do not mourn 
after today. Asma &#}, no doubt, was the wife of Jafar bin Abi Talib <4). 


The answer to the problem arising from the hadith is that the hadith is a shadh 
— it opposes more authentic reports. In fact, there is a consensus regarding the 
opposite of the purport of the hadith. Some people of knowledge said it was 
abrogated. Al-Bayhaqi found another fault with it, that there is a disconnection 
in its chain. 
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The Ahadith stipulating the time a widow will wait, four months and ten days, 
have to do with other than non-pregnant women. As for pregnant woman, she 
must observe the Iddah until she delivers her child. 


As for the statement that the waiting woman has to stay in the house where 
she was at the time of her husbands death, the proof for that is the hadith 
of Furayah bint Malik <») recorded by Ahmad and the Collectors of Sunan, 
among whom is At-Tirmidhi who declared it as sahih, so also Ibn Hibban and 
Al-Hakim, that she said: My husband went in search of some infidels, so he met 
them on his way back but they killed him. The news of his death was brought 
while I was in a large compound of my family. Then I went to the Prophet > 
and mentioned it to him, I said to him, The news of my husbands death came to 
me while I was in a large compound of my family; he did not leave any wealth 
for me to inherit, and there is no house of his, if I move to the compound of 
my family and my brothers it will be better for me regarding my affairs. The 
Messenger of Allah <>} said: Move. When I went out to the masjid, or I got 
to the room, he £4} called me, or sent for me, then he €) said, Stay in 
the house where the news of your husband’s death came to you, until you will 
complete your waiting period. She said, I did my Iddah there for four months 
and ten days. 


In some of the versions, she said that Uthman 4%} sent someone to ask her 
regarding the issue and he ruled with it thereafter. 


The hadith has been said to be faulty with claims that are not enough to say it 
is not proper to cite it as a proof (of the Shareeah). 


An-Nasai and Abu Dawud recorded another hadith which Al-Mundhiri 
ascribed to Al-Bukhari on the authority of Ibn Abbas €} regarding the Word 
of Allah the Almighty: 


...and those of you who die and leave behind wives should bequeath for their 
wives a years maintenance and residence without turning them out... [Al- 
Baqarah: 240]. 


They say the Verse has been abrogated by the Verse of inheritance (in Surah 
Nisa), as regards what Allah has said is the entitlement of the woman who lost 
her husband, that she will have one-fourth and one-eighth of her husbands 


estate, and that the one year duration mentioned in the Verses has been 
abrogated by four month and ten days (later revealed in another Verse). 
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A number of companions are of the view that the hadith of Furayah is what 
should be worked with; those after them are of that view also. 


It was also recorded from a number of Companions, and those after them, 
that a woman in her waiting period can go out when there is a necessity. Even 
though there is no proof in that in such a way that it could be said that it 
stands in opposition to what is clear in the hadith of Furayah. The bulk of what 
has been reported are from some Companions, and there is no proof in that 
especially when they have been discovered to oppose reports that go back to 
the Messenger of Allah <>. 


Al-Shafi and Abdul Razzaq recorded from Mujahid, with a cut between 
him and a companion who reported the hadith from the Messenger of Allah 
<<», that some men became martyrs at Uhud then their women said to the 
Messenger of Allah 4», O Messenger of Allah, we feel lonely in our dwellings, 
can any of us sleep in the dwelling of another. The Messenger of Allah 4% 
allowed them to speak with one another but that whenever it was time for sleep 
each of them should go back to her dwelling. 


The hadith, because of the cut in its chain, is no sufficient as a proof. 
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Chapter 9.8 Copulation with Female 
Captives 
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A female captive or a bought female slave or those who are similar, must not 
be touched (by those who might legally possess them among the Muslim 
males) until each of them goes through a menstrual course, if she menstruates, 
but if pregnant, until she delivers her baby. As for the woman who does not 
menstruate any longer, she must not be touched until it is clear that she is not 
pregnant. This does not affect a virgin or a minor, as it is also not biding over 
the seller or his like. 


Explanation: 


I say: As for the female captive, the proof for that is what Ahmad, Abu Dawud 
and Al-Hakim - who classified it as sahih - recorded on the authority of Abu 
Said that the Prophet <+) said about the women captives of Awtas: 
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No pregnant woman (among them) should be copulated with until she gives 
birth, nor should other than her be copulated with until she goes through one 
menstrual course. 


Another proof is what Muslim and some others recorded that the Prophet <> 
thought of cursing a man who wanted to copulate with a pregnant captive, a 
curse that would follow him to his grave. 


At-Tirmidhi also recorded a hadith on the authority of Al-Irbad bin Sariyah 
<2» that the Messenger of Allah <4) forbade copulation with female captives 
until they deliver the burdens in their belies. 


Ibn Abi Shaybah also recorded on the authority of Ali <: that he said: The 
Messenger of Allah <4% forbade that a pregnant woman should be copulated 
with until she is delivered of her baby, as for other than a pregnant woman, 
until she goes through one menstrual cycle. 
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The chain of the hadith is weak, there is also a disconnection in it. 


Ahmad and At-Tabarani recorded that the Messenger of Allah <4} said: 


No man should pounce on a woman who is carrying a pregnancy for another 
man. 


There is Baqiyyah and Hajjaj bin Artaah in the chain; both of them are mudalis.” 
Otherwise the hadith includes a female captive, a bought slave, or a gifted one. 


So also is the hadith of Ruwayfi bin Thabit <4) from the Prophet ¢}} that he 
said: 
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Whoever believes in Allah and the Last day should not wet another mans child 
with water (semen). 


Ahmad, At-Tirmidhi, Abu Dawud, Ibn Abi Shaybah, Ad-Darimi, At-Tabarani, 
Al-Bayhaqi, Ad-Diya Al-Maqdisi, Ibn Hibban (who classified it as Sahih) and 
Al-Bazzar (who classified it as hasan) all recorded the hadith. 


As this hadith includes a bought pregnant slave, or her like so also it includes 
any woman who is carrying a pregnancy for another man - regardless who he 
might be. The point is that such a man will be held as using his water to wet 
another mans child. 


Al-Hakim also recorded on the authority of Ibn Abbas €&} that the Prophet 
«#-, on the Day of Khaybar, forbade that war booties should be sold until they 
are shared and he ¢ > said: 


24 A narrator who narrates from a teacher using suggestive terms which suggest that he heard the 


narrations from the latter. 
AGES 
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Do not use your water to wet another mans farm. 
The basis of the hadith can be found with An-Nasai. 


Al-Bukhari also recorded on the authority of Ibn Umar €:» he said: When 
a woman slave, who has been copulated with, is gifted, bought, manumitted, 
she should be stayed off until she observes a menstrual period. This does not 
however include virgins. 


Ahadith that have come of the non-permissibility of copulating with a female 
captive slave also indicate that it is not permissible with respect to a pregnant 
female slave that is bought, or the one that is liable to get pregnant. The fact is 
the same. 


As for maidens and minors, the fact does not affect them even though it is possible 
to say a grown-up maiden can become pregnant despite her maidenhood, but 
because such rarely occurs, therefore it will not be considered. 


As for what Al-Bukhari and some others recorded that the Prophet 4Y sent 
Ali 4» to Yemen to take one-fifth of their wealth, Ali selected a female captive 
from among the wealth. He woke up the following day as someone who had 
taken a bath. When that information got to the Prophet ¢#+}, he ¢#} did 
not frown at his act, he rather said, as mentioned in some of the reports, Ali's 
portion is better than a housemaid. To merge the narrations that have come 
over this issue together, this hadith will be understood to mean that the girl was 
a minor or a virgin, and that a time had gone over her since she was taken as a 
captive whereby it became clear that she was not pregnant. 


As for the woman who does not menstruate again, that she too would be left 
alone until it becomes clear that she is not pregnant. That is the only way it can 
be deduced that she is not pregnant since there is no more menstruation. What 
is known about her is that she has stopped menstruating due to one reason or 
the other, or because she cannot give birth to a child. 


As for the woman who has reached an age whereby she can never be thought of 
possessing the capacity to see her menstrual period again; that she will become 
pregnant has become a forgotten issue, just as she will never be thought of 
menstruating again, here no consideration would be given to rare occurrences. 


As for the statement that there is exemption upon the seller, he can sell women 
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in these categories, it is because there is no proof saying that; no text nor correct 
analogy, it is just a mere juristic exercise. 
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Chapter 9.9 Spending on Women 
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The husband must provide for the wife, and for a divorced wife that can still 
be taken back not a woman in an irrevocable divorce and a woman in the 
Iddah for lost husband, nor will there be any shelter for them except they are 
pregnant. It is obligatory on a well-to-do father to take care of his poor son, 
and vice-versa; so also a master to his slave. It is however not binding upon 
one close relation to another close relation except from the angle of joining ties 
of kinship. Whomever one must spend on; it is also a must that one provides 
clothing and shelter for them. 


Explanation: 


I say: As for the obligation of the husband to spend over his wife, I am not 
aware of any controversy regarding that; this is an obligation as stated by the 
Quran. Allah the Almighty says: 


...but feed and clothe them therewith... [An-Nisa: 5]. 


Al-Mawzui, in his Tafsir named Badr At-Tammam Fi Al-Aayat Wal-Ahkam, 
did say the Verse indicate what we intended. 


Another proof is the permission given by the Messenger of Allah <4} to Hind 
bint Utbah <> that she could take from her husband’s wealth, Abu Sufyan, 
without his knowledge what would suffice her and her children with goodness. 
The report is in the Sahihayn and some other works. 


The Messenger of Allah 4#} when he was asked as regards the right of the wife 
upon her husband said: 
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That you feed her when can feed yourself and clothe her when you can provide 
clothing for yourself. 

The hadith is recorded with the Collectors of Sunan, and other collectors. 


As for the obligation of spending over a divorced wife in a revocable divorce, 
the proof for that is the hadith of Fatimah bint Qays <> that the Prophet <: 
said to her: 


Provision of alimony and shelter is for a divorced woman whom her husband 
still has the opportunity to call back. 


Ahmad and An-Nasai recorded the hadith. 


In the version of Ahmad, it goes thus: 


If she cannot be returned then there is neither alimony nor shelter for her. 


There is one Mujalid bin Said in the chain. There is another supportive chain 
for it but the hadith has been faulted as being a mawquf. Meanwhile, that it 
is said it goes back to the Prophet <Æ is acceptable on the condition that its 
source is sahih or hasan. 


The Qur'an has established a shelter for her, Allah the Almighty said: 
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O Prophet! When you divorce women, divorce them at their Iddah, and count 
(accurately) their Iddah. And fear Allah your Lord (O Muslims), and turn them 
not out of their (husbands) homes... [At-Talaq: 1]. 
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The prohibition is understood to mean the women must not be removed from 
their husband homes, and that it is incumbent that she is spent on, so also the 
shelter. This Word of Allah the Almighty also gives support to that: 
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Lodge them (the divorced women) where you dwell... [At- Talaq: 6]. 


While this other statement indicates the obligation of spending over her: 


And for divorced women, maintenance (should be provided) on reasonable 
(scale). [Al-Baqarah: 241]. 


But this Word of Allah, The Almighty, in the end of the First Verse: 


...It may be that Allah will afterward bring some new thing to pass. 


What Allah refers to in the Verse is the possibility that the husband could 
return his wife; of course, in a revocable divorce. 


As for a woman who is divorced for the last time, there is neither alimony nor 
shelter for her. The proof for that is the hadith recorded on the authority of 
Fatimah bint Qays €»), found with Muslim <) and some others that the 
Messenger of Allah £3} said regarding a case of a divorce in its third time: 
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No alimony or shelter for her. 


Also in the Sahihayn and some other books, she said: My husband divorced me 
for the third time; the Messenger of Allah <4) neither stipulate any alimony 
nor shelter for me. 


The hadith of Fatimah is sahih, there is no doubt about that. Ahmad, Muslim, 
Abu Dawud and An-Nasai also recorded that the Messenger of Allah < said 
to her: There is no alimony for you except you are pregnant. 


Umar and Aishah <% rejected the hadith; Umar £28} said: We will not 
abandon the Book of Allah and the Sunnah of our Prophet for a womans 
statement because we dont know whether she retained it or not. When Fatimah 
<&» heard about that she said: Between me and you is the Book of Allah; Allah 
the Almighty said: Divorce them at their Iddah until she got to it may be that 
Allah will afterward bring some new thing to pass. What matter will be decreed 
after the third pronouncement of divorce? 


It was the opinion of Ahmad, Ishaq, Abu Thawr, and Dawud and his 
Companions, that there is no alimony or shelter for a woman undergoing her 
final divorce. That is also what the author of Al-Bahr recorded on the authority 
of Ibn Abbas {¿&}, Al-Hasan Al-Basri, Ata, Ash-Shabi, Ibn Layla, Al-Auzai, the 
Imamiyyah Sect and Al-Qasim. 


The majority view is that there is no alimony for her but shelter must be 
provided for her because Allah said: 


Lodge them (the divorced women) where you dwell... [At-Talaq: 6]. 


Something has preceded indicating that the above Verse is in the case of a 
revocable divorce. 


The view of Umar bin Al-Khattab, Umar bin AbdilAziz, Ath-Thauri, scholars 
of Kufah, An-Nasir and Al-Imam Yahya was that alimony and shelter must be 
provided for her. 


As for the statement that alimony and shelter is not obligatory (upon the 
husband probably from his wealth) upon a woman observing a Iddah as a 
result of the death of her husband, this is because there is no proof indicating 
that, besides a pregnant woman, most especially when it is known that the 
Messenger of Allah <Æ) had said: 
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Alimony and shelter is for a woman whose husband can still take back but when 
there is no such, there is no alimony or shelter for her. 


A Verse earlier mentioned also gives support to that: 


... It may be that Allah will afterward bring some new thing to pass. [At-Talaq:1] 


That has to do with a revocable divorce. Therefore, there remains no such ruling 
for the Iddah of a woman who loses her husband. 


It is also understood from the conditional statement stated in the Verse below: 


...and if they are pregnant, then spend on them till they deliver... [At-Talaq:6] 


It rather indicates the obligation of spending on a pregnant woman, whether 
in a revocable or irrevocable divorce, or in the Iddah of the death of husband. 


ON 


This statement of the Messenger of Allah <4) to Fatimah bin Qays {«%): No 
alimony or shelter for you except if you are pregnant also indicates that. 


Al-Bayhaqi recorded on the authority of Jabir <£) a hadith he linked to the 
Messenger of Allah 4#) regarding a pregnant woman who was a widow, that 
he said: There is no alimony for her. Ibn Hajar €#} said the men of the chain are 
trustworthy but Al-Bayhaqi said what is more preserved is that the statement 
is that of Jabir. Had it been authentic as a statement of the Messenger of Allah 
<®-» it would have served as the end to the controversy about the matter. 


It is necessary that we state that the non-obligation of shelter for a woman 
observing a Iddah of the death of husband does not remove the obligation of 
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she observing the Iddah where she got the news of her husband's death, while 
she is there. That indicates that if she were to live in her husband house she will 
have to stay there until the expiration of her Iddah. A principle that operates 
here is that of limiting the absolute or specifying the generality; there is no 
problem regarding that. 


As for the statement that it is obligatory on a rich father to provide for his poor 
son, the proof for that is he hadith of Hind bint Utbah <4 that was mentioned 
earlier. Another proof that gives support to that is what was mentioned in the 
section of obligation of a man spending over those whom he looks after. 


As for the obligation of a wealthy son to provide for his father, this is because 
spending is the least that can benefit him from the Word of Allah the Almighty: 


...and be dutiful and good to parents... [Al-Israa:23]. 


As also indicated in the statement of the Messenger of Allah 44): 
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You and your wealth is your fathers. 


Ahmad, Abu Dawud, Ibn Khuzaymah, and Ibn Al-Jarud recorded it on the 
authority of Amr bin Shuayb from his father, who also reported from his father. 


So also is this hadith: 
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Among the best of the wealth a man can eat from is from his earning, his son is 
from earnings, so eat from your earning. 


ee 
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Ahmad, Collectors of Sunan, Ibn Hibban and Al-Hakim all recorded it. 


The hadith below also supports that: 
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Who should I show more goodness to, O Messenger of Allah? Your mother. Who 
else? Your mother. Then who else? Your father. 


The hadith is recorded in the Sahihayn and some other sources on the authority 
of Abu Hurairah €:&}. 


As for the obligation of the master spending over his slaves, the proof for that 
is the hadith of Abu Hurairah 4) recorded by Muslim and some others that 
the Prophet <<» said: 
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The slave is to be fed and clothed with goodness, and he should not be burdened 
with works he cannot bear. 


So also is he following hadith: 


[The master] should feed from what he eats and clothe him from he wears. 


The hadith can be found in the Sahihayn and some others on the authority of 
Abu Dhar -may Allah be pleased with him. 


As for the statement that it is not obligatory for one to spend on the rest of 
one’s close relations except for the intention of joining the ties of kinship, it 
is because there is no proof specifically stipulating that. There are Ahadith 
regarding joining the ties of kinship, but they are all general order. The kith and 
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kin that are in need are better to be spent upon and considered first in joining 


their kinship. Allah the Almighty said: 
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Let the rich spend according to his means, and he whose resources are restricted, 
let him spend according to what Allah has given him. Allah puts no burden on 
any person beyond what He has given him... [At-Talaq: 7]. 
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...the rich according to his means, and the poor according to his means... [Al- 
Baqarah: 236]. 


As for the statement that whoever one must spend on one must also provide for 
his clothing and shelter, this is due to what can be understood from the Qur'an 
Verses and the authentic Ahadith that have preceded. 
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Chapter 9.10 Fosterage 
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It will have a legal effect when the suckling takes place five times from a woman 
we are sure has milk in her breast, while the baby sucked the breast before he is 
weaned. When it takes effect, it prohibits what is prohibited under lineage. In 
the case of a controversy, the word of the foster-mother takes precedence. It is 
also permissible to give an adult the breast milk even if he were to have beards 
in order to make it permissible for him to look at the woman. 


Explanation: 


I say: As for the statement that the legal effect of suckling will take effect when 
there are five suckling, the proof for that is the hadith of Aishah <) recorded 
by Muslim and some others that she said: 


Among what was revealed in the Qur'an were ten known suckling prohibiting 
marriage but that was abrogated with five known suckling. So the Messenger of 
Allah <y died and the recitation was retained in the Qur'an. 


The hadith has several other authentic routes as recorded in the sahih. The 
other hadith reported by Aishah <4 is not contradictory to it, that the 
Prophet <% said 


One or two suckling cannot cause any prohibition. 
Muslim, Ahmad, and the Collectors of Sunan recorded it. 


The hadith of Umm Al-Fadl does not oppose it either; Muslim and some others 
recorded that the Prophet <} said: 
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One or two times of breastfeeding cannot prohibit, so also one suckling or two 
cannot. 


In another version, he <» said: Not one or two suckling. 


Ahmad, An-Nasai, and At-Tirmidhi recorded a similar hadith on the authority 
of Abdullah bin Az-Zubayr >. 


The utmost in these Ahadith is that one suckling or two, or one time of 
breastfeeding or two do not prohibit marriage. This is the meaning of the 
Ahadith, as made clear in their text; they do not oppose the hadith of five 
suckling, they only indicate that whatever is less than five suckling is not 
prohibitive. However, with respect to what can be understood from the 
Ahadith, they indicate that whatever is more than two suckling is prohibitive. 
Thus they seem to repulse the hadith of five suckling that allows what is more 
than two suckling and acting with it imperative most especially with those 
scholars who hold to the principle: any act built on a reprehensible act will be 
held to be specific. 


Suckling takes effect when a kid sucks milk from the breast pleasingly such that 
he releases it at his wish without any disturbance. 


Those among the scholars who have the opinion that it must be five suckling 
are Ibn Masud, A'ishah, Abdullah bin Az-Zubayr, Atta, Tawus, Said bin Jubayr, 
Urwah bin Az-Zubayr, Al-Layth bin Sad, Al-Shafii, Ahmad, Ishaq, Ibn Hazm 
and a number of other scholars. That was what was recorded from Ali bin Talib 


Meanwhile, the majority of the people of knowledge bear a different opinion; 
they say a little suckling has the same effect of prohibition as much one so far it 
reaches the bowel of the baby. 


As for the statement that we have to be sure that the mother has milk in her 
breast, that is because it is the standard of measuring the applicability of the 
ruling or otherwise. If it is not known that the breast has milk or that the baby 
really sucks the breast, there is no way to establish the ruling of fosterage. 


As for the consideration given to the fact that the suckling should be before 
the baby is weaned, the proof for that is the hadith of Umm Salamah €@} as 
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recorded with At-Tirmidhi - who authenticated it, so also Al-Hakim - that the 
Messenger of Allah >} said: 
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Breastfeeding will not necessitate any prohibition except what is taken in from 
the breast while the baby is not is weaned yet. 


Said bin Mansur, Al-Daraqutni, Al-Bayhaqi and Ibn Adiyy recorded on the 
authority of Ibn Abbas €#} that he said the Messenger of Allah €} said: 


No fosterage except if it takes place within age two of the baby. 


Al-Bayhaqi said the hadith is authentic on the basis that it is seen as a statement 
of a Companion. That is also the view supported by Ibn Adiyy and Ibn Kathir. 


Meanwhile, Abu Dawud At-Tayalisi recorded on the authority of Jabir €&} 
from the Prophet <4} that he €}} said: 


There is no breastfeeding after the baby has been weaned, and there is no 
ornaphage after the puberty. 


Ibn Al-Mundhiri said: It is not authentic. 


There is another report in the Sahihayn and some others on the authority 
of A'ishah €} who said: When the Messenger of Allah 4%} entered (one 
day) and there was a man with me. He €} asked me: Who is this? I said: 
My foster brother. He €<} said: O Aishah, check well who are your foster 
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brothers because breastfeeding (to effect fosterage) must have been done at 
breastfeeding to take care of the baby's hunger. 


As for the assertion that fosterage prohibits what lineage prohibits, proofs for 
this had been mentioned earlier regarding the woman who is not permissible 
in marriage; that was in the Book of Nikah. 


As for the assertion that the statement of a foster mother is acceptable (when 
there is a controversy), that is due to what Al-Bukhari and some other recorders 
recorded on the authority of Uqbah bin Al-Harith <) that he got married 
to Umm Yahya bint Abi Ihab, then came a black slave woman and said: I 
breastfed both of you. Uqbah said he took the matter to the Prophet <4} who 
turned away from him. He said he went to where he turned to and mentioned 
the matter to him again, he <4} then said: 
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What should we do now when she had claimed that she breastfed both of you? 


Thus the Messenger of Allah 4#) forbade the man from carrying on with the 
marriage. 


In another version, the Messenger of Allah <) told the man, Leave her alone. 
That version is in the Sahih. 


And in another version, the Messenger of Allah <) said: Nothing could we 
do after she had claimed that? So he 4%) separated her from Uqbah 4%}. 


That was the view of Uthman, Ibn Abbas, Az-Zuhri, Al-Hasan, Ishaq, Al-Auzai, 
Ahmad ibn Hanbal and Abu Ubayd. A similar view was reported from Malik 


(28). 


As for the statement that it is permissible to breastfeed a male adult even if he 
were to have beards in order to make it permissible for him to relate with the 
woman who has breastfed him, the proof for that is he hadith of Zaynab bint 
Umm Salamah who said: Umm Salamah said to ‘Aishah €.}: You allow this 
adolescent youth enter your presence, what I abhor. She <) then said: Dont 
you have the best of examples in the Messenger of Allah 4#}, indeed the wife 
of Abu Hudhayfah <4) said to the Messenger of Allah 4#): O Messenger 
of Allah, Salim used to enter my presence, and Abu Hudhayfah does not feel 
comfortable with that. The Messenger of Allah <4 then said: Breastfeed him 
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so that he will be able to enter your presence. Muslim and some others recorded 
the hadith. 


Al-Bukhari had a similar hadith on the authority of ‘Aishah {}. The mothers 
of the believers also reported the hadith, so also was Sahlah bin Suhayl and 
Zaynab bint Umm Salamah. So also were many followers of the Companions, 
and from them, great number of Muslims reported it. That was the view of 
Aishah and Ali- may Allah be pleased with both -, so also Urwah bin Az- 
Zubayr, Ata bin Abi Rabbah, Al-Layth bin Sad, Ibn Uyaynah, Dawud Adh- 
Dhahiriand Ibn Hazm. That is the truth. 


But the majority of the scholars are of the opposing view. 
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The best person to take care of the kid is his mother so far she has not remarried, 
after her is the maternal aunt, then the father. If these options are not possible, 
the judge will assign any upright person from among the close relations to care 
of him. If the child is whom has reached puberty, he will be made to choose 
between the father and the mother, but if there is none, he will be put under the 
care of whomever is thought would take an adequate care of him. 


Explanation: 


I say: As for the statement that the mother is more entitled to the custody of the 
kid, the proof for that is the hadith of Abdullah ibn Amr €&}) that a woman 
said: O Messenger of Allah, this my son, my belly was his container, my arm 
was his sofa, my breast was his drink, now his father wants to seize him from 
me. The Messenger of Allah <4) then said: 


You are more entitled to him so far you have not remarried. 


Ahmad, Abu Dawud, Al-Bayhaqi, and Al-Hakim - who declared it as sahih - 
recorded the hadith. 


There is a unanimous consensus that the mother is more entitled (to the kid) 
than the father. Also Ibn Al-Mundhiri brought another claim of consensus that 
the right of the mother in that regard will cease the moment the woman re- 
marries. 


What was however reported from Uthman was that he said the right of the 
mother remains even after she remarries was also the view of Al-Hasan Al- 
Basri and Ibn Hazm €.#}. One of the proofs they cited was the case of Umm 
Salamah having her son in her custody after she had married the Messenger 
of Allah <Æ}. But that could be answered with the fact that mere having him 
in her custody (after re-marrying) without any contention against it is not 
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sufficient as a proof, coupled with the possibility of unavailability of other than 
her who could take care of the kid. 


They also cited another proof in a hadith that would come soon on the authority 
of the daughter of Hamzah, the Messenger of Allah <} ruled in that case that 
the most entitled person to her custody was her maternal aunt, who was the 
wife of Jafar bin Abi Talib <}. The Messenger of Allah <> explained: The 
maternal aunt is in the position of the mother. 


The answer to that is that the proof does not contradict the available text 
regarding the right of the mother, rather it can be said that the hadith is the 
proof for the view of the people of Hanafi School and al-Hadawi Sect who 
say that when a woman who is in charge of the care for a kid marries, that 
the marriage should not stop her from the responsibility. Therefore, the hadith 
of the daughter of Hamzah will only restrict the ruling from the word of the 
Messenger of Allah <): You are more entitled to him so far you have not 
remarried. 


As for the statement that the maternal aunt is more entitled after the mother 
(probably when she is is no more), the proof for that is the hadith of Al-Bara 
bin Aazib ¢&» as recorded in the Sahihayn and some other works that the 
daughter of Hamzah became a subject of controversy between Ali, Jafar and 


Zaid, Ali <æ said: 


I have more right to her; she is my niece. 
To that, Jafar said: She is my niece and her maternal aunt is under me. 
Zaid too said, She is my cousin. 


But finally the Messenger of Allah <> ruled: 


The maternal aunt is in the position of the mother. 
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What Zaid intended by she is my cousin was that the Messenger of Allah ¢ 
formed a bond of brotherhood between him and Hamzah. 


The perspective from which this hadith is used as a proof is because there is 
an established consensus that the mother takes precedence in the claim to 
custodianship. 


Also the perspective of the comparison is that the maternal aunt is therefore 
more preferred beside anyone else (because of her position to the kid’s mother), 
even without any distinction between the father and other than him. 


There is also another opinion that the father takes precedence; that there is a 
consensus over that. That is however not correct. The difference of opinions 
on the matter is well-known. The hadith overpowers whoever opposes the 
opinion. 


As for the father’s right in custodianship of his son, the right exists even if there 
is no specific proof for it. However, it can be understood from the hadith of 
the Messenger of Allah 4%} to the mother that you are entitled to him so far 
you have not remarried, that hadith establishes a right for the husband after 
the mother and after whoever is in her position, and that is the maternal aunt. 
It also establishes the fact that, a choice can be made between him and the 
mother in the matter of security (of the child). The hadith establishes a right 
for him in a nutshell. 


As for the statement that the judge can select whomever he thinks can assure 
the welfare of the kid, from the kid’s close relations, when there is no mother, 
maternal aunt, and father, while the son is in need of someone to take care of 
him as a matter of necessity, that is it. Close relations are people who can show 
more care to the kid. So the judge will select someone (amongst them) to see to 
the affairs of the kid, but such must be of sound mind, in the view of the judge 
in order to benefit the kid. 


Abdul Razzaq did record from Ikrimah that he said that a wife of Umar bin Al- 
Khattab <4% took his matter to Abu Bakr £2» regarding a kid she had with 
her. Abu Bakr £2} said in the matter, She is the only one that has sympathy, 
mercy, compassion and understanding of the kid; she is the one that has more 
right regarding her baby so far she has not remarried. 


The description of the woman to assume the guardianship in the hadith indicates 
that Abu Bakr 2) made them the reason the woman can be the guardian of 
the baby. As for the statement that the kid can make a choice between his father 
and his mother when he reaches the age of puberty, the proof for that is the 
hadith of Abu Hurairah 4 recorded by Ahmad and the Collectors of Sunan, 
which At-Tirmidhi held to be authentic, that the Prophet <> asked a lad to 
make a choice between his mother and his father. In another version, it was 
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recorded that a woman came to the Prophet <% and said: O Messenger of 
Allah, my husband wants to go away with my son while he has been fetching 
water for me from the Well of Abu Utbah and helping me. The Messenger of 
Allah ¢;» asked both of them to come to the lad’s presence. The husband was 
saying, Who is going to dispute with me regarding my child. The Prophet <% 
then said to the boy: This is your father and this is your mother, take whomever 
you wish. The boy then took his mother’s hand and she took her away. The 
Collectors of Sunan and Ibn Abi Shaybah recorded it; At-Tirmidhi, Ibn Hibban 
and Ibn Qattan held it to be sahih. 


Ahmad, Abu Dawud, An-Nasai, Ibn Majah and Al-Daraqutni recorded on the 
authority of AbdulHamid Ibn Jafar Al-Ansari from his grandfather that his 
grandfather accepted Islam but his wife refused to move with him, then came 
a little boy who had not reached the age of puberty. Then the Prophet 43%) 
sat both the father and the mother differently, then he asked the kid to choose 
between them, he €} supplicated: O Allah guide him. The son then went to 
his father. 


As for the statement that the person to look after him, when all other 
recommended persons are no more, must be such that would ensure his welfare, 
that is because the kid will be in need of someone to take care of him after those 
whom the Shariah has mentioned are no more. So the most righteous person 
has to be taken for him just as things are being considered for his wealth too. 
The proofs that have come over the wealth of the orphans, from the Book of 
Allah and the Sunnah, have indicated that. 
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What is mainly considered in transactions is mere showing of mutual consent 
(between the buyer and the seller) even if it were by a signal from someone 
capable of speaking. It is not permissible to sell liquor, dead animals, pigs, 
idols, dogs, cats, blood, bull semen (in an arranged mating), everything that 
is prohibited, excess water, and whatever has some danger (of deceit) for the 
(potential) buyer such as fish in the water, foetus in its mother’s womb, trades 
of al-munabadhah (trade by throw) and al-mulamasah (trade by touch). 
Prohibited also are selling the milk in the udder, a fled slave, war booties until 
they are shared, fruits until they are ripe, fleece on an animal, butter in milk, 
trades of al-muhaqalah, al-mudhabanah, al-muawanah, and al-mukhadarah. 
Prohibited also are [trade of] al-urbun (earnest sale), selling juice to someone 
that will produce liquor with it, debt for debt, so also whatever is sold before 
it is transferred, and transaction of food items is not permissible until they are 
weighed twice (while buying and while selling). It is not permissible to make 
exceptions in transactions except a known condition in such a transaction, 
such as giving a condition with respect to a ride sold while on the journey 
to take one to his destination before releasing it. It is also not permissible to 
separate between relations (like the separation between a mother slave and her 
son), nor can a city dweller sell on behalf of a villager (who brings his goods to 
city market to sell). At-Tanajush (placing prices on goods to inflate the price 
not with the interest of buying) is also not permissible, so also is transaction 
over an existing transaction. Sellers (coming from the hinterland) should not 
be obstructed on the road. Al-Ihtikar (hoarding of goods) is forbidden, so also 
is controlled pricing. Loss arising from natural disasters must be off-set (by the 
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seller). It is not permissible to combine loan and transaction. There cannot be 
two conditions in one transaction nor two transactions in one. There cannot 
be profit from goods that cannot be guaranteed. It is also not permissible to 
sell what is not in ones possession. There can be a pre-condition of no-deceit 
in a transaction. Parties to a transaction have right to make a choice (of either 
continuing or discontinuing the transaction) so far they are on the spot of the 
transaction. 


Explanation: 


I say: As for the statement that what is considered in transaction is mutual 
consent even if it were a signal from a person that has the ability to speak, this 
is due to the fact that there is no legal proof for what some people of knowledge 
say; that there must be some specific statements that must be made in the 
course of any transaction without which the transaction will be held invalid. 


Also, there is no proof for that even in some of the reports wherein we found 
statements like I sell this for you at..., Let me buy this from you at.... We do not 
oppose the fact that transactions made in those clauses are valid but the point 
of controversy is to say that transactions are not valid except with them. There 
is no proof for that. Rather Allah said: 


Except it be a trade amongst you, by mutual consent. [An-Nisa: 29]. 


The Verse thus indicates that mere consent is the issue in transactions. But that 
has to be accompanied with a word or a signal, or an indication through any 
other statement that takes place any how or any signal that is understandable. 
The Messenger of Allah ¢#» said: 


It is not permissible to take the wealth of another person except with his 
permission. 


So when there is permission for the business with mutual consent, nothing else 
that is needed to be considered. 
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As for the statement that it is not permissible to sell liquor, dead animal, pigs 
and idols, the proof for that is the hadith of Jabir <% recorded in the Sahihayn 
and some others that he <4} heard the Messenger of Allah 4» say: 


Verily, Allah prohibited the sale of liquor, dead animals, pigs, and idols. 


As for the non-permissibility of selling dogs and cats, it is due to what has also 
come in the Sahihayn and some others on the authority of Ibn Masud 4:8,» 
who said: The Messenger of Allah <% forbade profiting by selling dogs. 


There is another hadith recorded by them on the authority of Abu Juhayfah 
{Æ that is similar to that of Ibn Masud 43%) . 


Also in Sahih Muslim there is another report on the authority of Jabir <3 that 
the Prophet <+) forbade the sale of dogs and cats. 


An-Nasai also recorded with an authentic chain that the Messenger of Allah 
<3» forbade profiting from sales of dog except hunting dogs. 


As for the een of selling blood, the proof for that is the hadith of Abu 
Juhaytah <2 recorded in the Sahihayn wherein he said: Verily the Messenger 
of Allah < (È » forbade profiting from blood sale. 


As for the prohibition of selling bull semen which is let out by its owner, this 
is due to what is recorded by Al-Bukhari on the authority of Ibn Umar £8» 
that the Prophet ¢ forbade the sale of bull semen. The like of the hadith can 
be found in Sahih Muslim on the authority of Jabir 4:2. Meanwhile there are 
some Ahadith under the section permitting giving some token to the owner of 
the bull without him requesting or stipulating any conditions with respect to 
that. This is what is written in the book, Al-Hujjah. 


As for the prohibition of selling forbidden items, the Pree for that is what 
is recorded in the anihan on the authority of Jabir <4}. It was said to the 
Messenger of Allah 42): Fat of dead animals is used in daubing ships and as 
cream for the body; people also use it as fuel for their lamps, is it proper? The 
Messenger of Allah > replied: 
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No; it is forbidden. 
Then he 4#} added: 
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wee Allah curse the Jews, verily when He forbade fat of dead animals for sien, 
they would melt it, then sell it, and make benefit with the money. 


Ahmad and Abu Dawud also recorded on the authority of Ibn Abbas <4) that 
the Prophet <$) said: 
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May Allah curse the Jews; animal fat was forbidden for them but they sold it 
and took its profit. Indeed whenever Allah prohibits a thing for a people, He will 
prohibit taking money from it. 


As for prohibition of selling excess water, the proof for that is the hadith of Iyas 
bin Abd that the Prophet <4} forbade the sale of excess water. Recorded by 
Ahmad, Abu Dawud, An-Nasai and At-Tirmidhi who held it to be sahih. 


A-Qushayri said: The hadith is upon the standard of Al-Bukhari and Muslim. 


Another proof is a similar hadith on the authority of Jabir <% recorded by 
Muslim, Ahmad, and Ibn Majah. 


The hadith has come to specify the former, and it is recorded in the Sahihayn 
on the authority of Abu Hurairah €&), that the Messenger of Allah 4#} said: 
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Excess water should be prevented (from the grazing) in order to prevent them 
from grazing on the excess pasture. 


In another version, he 4} said: 
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Excess water is not to be sold in order to prevent the excess pasture. 


The [last] version stated was recorded by Muslim. 


As for prohibition of selling what has some danger [of deceit] (for its buyer), 
the proof for that is the hadith of Abu Hurairah <4% recorded with Muslim 
and some others that the Prophet < forbade transactions in what has deceit 
(for the buyers). 


Ahmad also recorded it on the authority of Ibn Mas‘ud that the Prophet <4) 
said: 
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Do not buy fish in the water; indeed it is deceitful. 


There is Yazid bin Abi Ziyad in the chain. Al-Bayhaqi supported the view that 
the hadith is a mawquf but it applies under the topic of transactions in what 
has deceit in it. 


As for prohibition of selling the foetus in its mother’s womb, this is due to the 
prohibition that did come from the Prophet <#) regarding that, as recorded in 
Sahih Muslim and some others on the authority of Ibn Umar {4%}. 


There is another report in the Sahihayn that the people of Jahiliyyah used to 
transact in muttons to the extent of animals in their mothers wombs. 
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Transactions in what is the mother’s womb is a kind of trade based on a camel 
giving birth to what is in its womb after which the latter too will become 
pregnant and give birth, while business transaction had been made on the 
one born later since the grandmother was pregnant, (the business transaction 
made on it could be with respect to disposing the animal itself, or that another 
transaction is connected to its birth since the grandmother was pregnant)! The 
Prophet ¢:» forbade them from that. 


Some said the trade is in this format: selling the child of a pregnant camel when 
it has not come. Some say it is selling the child of the child in the womb, as it 
has come in the report (earlier mentioned). 


There is a prohibition of buying what is in the belly of cattle, as it has come 
in the hadith of Abu Sa‘id <4} which is recorded by Ahmad, Ibn Majah, Al- 
Bazzar and Al-Daraqutni. There is Shahr bin Huhsab in the chain, there is 
some weakness in him. 


As for prohibition of al-munabadhah and al-mulamasah, the hadith for that 
is recorded on the authority of Abu Sa‘id <4} and recorded in the Sahihayn 
that the Messenger of Allah <» forbade al-mulamasah and al-munabadhah 
in trade. 


Al-mulamasah is (lexically) touching the cloth of another with one’s hand in 
the night and the day and with no intention of taking it. 


Al-munabadhah is when a man throws his cloth at another person to become 
a transaction without looking or showing consent. 


That is another hadith in the section on the authority of Anas <4} as recorded 
by Al-Bukhari and Muslim. 


As for prohibition of selling what is in the udder, or selling a fleeing slave or 
war booties or fruits on their trees until they are ripe, or fleece on animal back, 
or fat in milk; the proof for selling what is in the udder is the hadith of Abu 
Said <:& >) that was earlier mentioned regarding prohibition of selling what is 
in the bellies of cattle. Thus if that is prohibited, what is in their udders are also 
prohibited in sale. 


So a fleeing slave is also prohibited, so also war booties until they are shared. 
There is a proof for the latter in the hadith of Ibn Abbas €&} that is recorded 
with An-Nasai, so also on the authority of Abu Hurairah <4 in a hadith 
recorded with Ahmad and Abu Dawud. There is also a prohibition against 
selling fruits until they are suitable for eating, the fur on animal backs, the milk 
in the udder and the fat in the milk; all that on the authority of Ibn Abbas > 
as recorded by Al-Daraqutni and Al-Bayhagi. But there is Umar bin Farruh in 
the chain; Yahya bin Main and others held him to be sound. 
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The Ahadith on prohibiting selling what has deceit in it give support to the 
Ahadith in this section because the entire kinds of transaction contained in this 
section as the effect of deceit in them. 


Al-Bukhari, Muslim and some others also recorded on the authority of [bn 
Umar £4» that the Prophet ¢} forbade selling of fruits until what is good 
thereof is clear; he <4) forbade both the seller and buyer from engaging in 
that. 


Muslim also recorded a similar hadith on the authority of Abu Hurairah 4%). 
Yet there is another similar report in the Sahihayn on the authority of Anas 


As for al-muhaqalah, al-muzabanah, al-muawanah and al-mukhadarah, the 
proof regarding them is the hadith of Anas <4} recorded with Al-Bukhari, 
he said: The Messenger of Allah <) forbade al-muhaqalah, al-mukhadarah, 


al-munabadhah, al-mulamasah and al-muzabanah. 


Also in the Sahihayn on the authority of Jabir ¢2,, he said: The Prophet <% 
forbade from al-muhagalah, al-muzabanah and al-muawanah. 


There are other Ahadith in the section. 


Al-muhagalah is selling an unharvested farm produce in exchange with a 
known kilogram of dry food. Al-muzabanah is selling some fresh food items 
(like dates, wheat etc.) in exchange with some loads of dry items. Al-muawanah 
is selling assumed dates on a date-palm in advance for more than a year in just 
a transaction. All these forms of transaction have deceit in them and are devoid 
of certainty. Al-mukhadarah is selling vegetables before they are suitable for 
sale. 


As for prohibition of al-urbun, the proof for that is the hadith recorded by 
Ahmad, An-Nasai and Abu Dawud on the authority of Amr bin Shuayb from 
his father, and his father from the grandfather; he 4.» said: The Prophet <4) 
forbade trade of al-urbun. 


Trade of al-urbun is when a buyer pays a dirham or what is similar before 
the goods to be bought arrives on the condition that if the buyer were to lose 
interest in the trade, the money paid (already) will be forfeited by him; there 
will be no compensation. 


This prohibition is not contradicted by what Abdul Razzaq recorded in his 
musnad on the authority of Zaid bin Aslam <: that he asked the Prophet 
{Æ} regarding trade of al-urbun and he > said there was nothing wrong 
with it. The chain of the hadith contains Ibrahim bin Abi Yahya; he is a weak 
narrator. Moreover, there is a cut between the Tabi and the Messenger of Allah 
«>» in the chain of the hadith. 
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As for prohibition of selling any fruit juice whose buyer will use to produce 
alcoholic drinks, the proof for that is the following hadith: 


Allah curses the seller of liquor, its drinker, its buyer, and its extractor or 
producer. 


At-Tirmidhi and Ibn Majah recorded it; the men of its chain are authentic, on 
the authority of Anas <}. 


Ahmad, Ibn Majah and Abu Dawud recorded a similar hadith. There is 
AbdurRahman bin Abdillah Al-Ghafigi in the chain; some said he is unknown; 
he was one of the rulers of Andalusia. However, Ibn As-Sakan said the hadith 
is authentic. 


At-Tabarani recorded in Al-Awsat on the authority of Buraydah 4%} back to 
the Messenger of Allah <$} that he <$} said: 
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Whoever stores grapes on the day of their harvest and later sells them to a Jew 
or a Christian or anybody that will use them to produce liquor, such has indeed 


knowingly plunged himself into the fire. 


The chain of the hadith above is sound. There are several other Ahadith in the 
section. 


As for prohibition of selling nothing for nothing, that is paying debt by debt, 
the proof for that is the hadith of Ibn Umar {4% recorded with Al-Daraqutni 
and Al-Hakim - who held it to be authentic, that the Prophet <2} forbade 
selling nothing for nothing; debts for debts. 


Another hadith that gives support to that is the one recorded by At-Tabarani on 
the authority of Rafi bin Khadij that the Prophet <4) forbade selling nothing 
for nothing; debt for debt. There is Musa bin Ubaydah Ar-Rabadhi, he is a weak 
narrator. Ahmad < said about him: It is not permissible to report from him, 
in my opinion; I am not aware of anyone who reported this hadith besides 
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him. He <Æ} also said: There is no authentic hadith on this issue but there is 
a consensus that it is not permissible to pay a debt with another debt. End of 
quote. 


The strengthening of the Ahadith that have come under the condition of 
exchange in transactions such as this hadith: 


...when it is from hand to hand (then it is permissible). 
The hadith is recorded in the sahih. 
So also is this hadith: 


...50 far they have not separated. 


As for the prohibition of selling what is not in one’s possession, the proof 
for that is the hadith of Jabir recorded by Muslim and some others that the 
Messenger of Allah €}} said: 
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When you buy a food item, do not resell it until it is transferred to your 
possession. 


Muslim and others also recorded that the Messenger of Allah <} forbade that 
goods be resold until they have been moved. 


Ahmad also recorded on the authority of Hakim bin Hizam that the Prophet 
<@» told him: 
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When you buy something, do not resell it until you have laid your hands on it. 
There is one Al-Ala Ibn Khalid Al-Wasiti in the chain. 


Abu Dawud, Al-Daraqutni, Al-Hakim, and Ibn Hibban - both of which said 
the hadith is authentic — recorded on the authority of Zaid bin Thabit <4% that 
the Prophet 42} forbade sale of goods where they are bought until the traders 
have taken them to their places. 


There are other Ahadith under section. What is said above is the view of the 
majority of the scholars. 


As for the prohibition of transaction of food items until they are weighed twice, 
the proof for that is the hadith of Uthman recorded by Ahmad and Al-Bukhari 
that the Prophet <)> said: When you buy (food items) weigh them and when 
you want to sell them weigh them. 


Ibn Majah, Al-Daraqutni and Al-Bayhagi recorded on the authority of Jabir 
{4> that he said the Messenger of Allah <$) forbade selling a food item 
before it reaches two sa; one for the buyer and the other for the seller. There is 
Ibn Abi Layla in the chain. 


There is also another hadith on the authority of Abu Hurairah {4}) with a 
sound chain. But the reports through other than him are not free from one 
problem or the other. That is the view of the majority of the scholars. 


As for the statement that it is not permissible to make exceptions in transactions 
except when it is known, the proof for that is the hadith of Jabir <4 recorded 
by Muslim and some others that the Prophet 4» forbade making exceptions 
in trade. In the addition of An-Nasai, At-Tirmidhi and Ibn Hibban - both of 


which authenticated it - expect if it is a known condition. 


The trade is in this format: that a person sells something and then makes some 
exceptions from the good, it is not permissible except those conditions are 
known with the kind of the trade. An example of a known condition is what 
Jabir <) did while he requested that his camel take him to Al-Madinah after 
he had sold it to the Messenger of Allah 4}. The report is the Sahihayn and 
some others, on his authority. 


As for the statement that it is not permissible to separate between the relations, 
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the proof for that is the hadith of Abu Ayyub €#} who said: I heard the 
Messenger of Allah <#) saying: 


Whoever separates a mother (slave) from his son, Allah will separate him from 
his loved on one the Day of Resurrection. 


Ahmad, At-Tirmidhi, Al-Daraqutni, and Al-Hakim - who declared it sahih - 
recorded it. 


And on the authority of Ali <> he said: The Prophet ¢#:} commanded me 
to sell two slave boys who were brothers, I sold them and thus separated them. 
When I mentioned that to him <$}, he said: Go and look for them, return 
them and sell them together. Ahmad recorded it, so also Ibn Khuzaymah - 
who declared it sahih - Ibn Al-Jarud, Ibn Hibban, Al-Hakim and some others, 
recorded it. On the authority of Abu Musa <4} who said: The Messenger 
of Allah <% cursed whoever separates a father from his son, and a brother 
from another brother. Ibn Majah and Al-Daraqutni recorded it and there is no 
problem with is chain. 


The hadith of Ali <}, that he separated a slave mother from her son; the 
Prophet 4%)» forbade him from doing that; thus he <4% revoked the 
transaction. Abu Dawud, Al-Daraqutni and Al-Hakim - who authenticated 
it - recorded the hadith. The hadith has been said to be faulty due to a cut in 
its chain. 


There are other Ahadith applicable under the section. There is a view that there 
is a consensus over its purport. That view is questionable however. 


As for prohibition of a city dweller being agents for the village dweller selling 
goods for them, the proof for that is the hadith of Umar whereby the Prophet 
<Æ} forbade such a transaction. Al-Bukhari recorded it. 


Muslim and some others recorded that the Prophet <> said: 
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A city-dweller should not sell on behalf of a village-dweller; allow people that 
Allah enrich them through one another 


Also in the Sahihayn on the authority of Anas, he <:>} said: We were prohibited 
from a city-dweller selling on behalf of a village-dweller; even if they were to be 
from the same father and mother. 


As for the prohibition of At-Tanajush adding to the price of a commodity to 
cause an inflation in the market, the proof for that is the hadith of Abu Hurairah 
{> in the Sahihayn, that the Prophet <4) forbade that a city-dweller should 
sell on behalf of a village-dweller, and from placing prices on commodities 
without the intention of purchase. 


Also in the Sahihayn on the authority of Ibn Umar 4 who said: The 
Messenger of Allah 2} forbade placing price on commodities by someone 
who is not interested in the purchase. 


As for the prohibition of making a transaction over another transaction, the 
proof for that is also the hadith of Ibn Umar €:&} recorded with Ahmad and 
An-Nasai that the Messenger of Allah €$) said: 
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None should make a transaction over the transaction of his brother. 


It is also recorded in the Sahihayn with a similar wording. Also in the Sahihayn 
on the authority of Abu Hurairah €@} it is reported that the Messenger of 
Allah €} said: 


No one should price over his brothers transaction. 


There is a report that whoever sells a good to two people, the transaction will 
be in favour of the first man. Ahmad, Abu Dawud, An-Nasai, and At-Tirmidhi 
- who declared it as sahih — so also Abu Zurah, Abu Hatim, and Al-Hakim. 


As for the prohibition of blocking (villagers) who bring items for sale on the 
roads, the proof for that is the hadith of Abu Hurairah €@} recorded with 
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Muslim and some others that the Prophet €% forbade that villagers who 
bring goods to markets are met at the outskirts of the city by the city dwellers; 
should anyone meets them and buys items from them, the owner has the right 
to repudiate the transaction when he gets to the market (and see things for 


himself). 


There is another hadith in the Sahihayn on the authority of Ibn Masud {4%} 
who said: The Prophet ¢} forbade meeting villagers who come on rides with 
goods to the market. The like of the hadith is also recorded in the Sahihayn on 
the authority of Ibn Umar and Ibn Abbas es}. 


As for the prohibition of hoarding goods, the proof for that is the hadith of Ibn 
Umar €&} recorded by Ahmad, Al-Hakim, Ibn Abi Shaybah, Al-Bazzar and 
Abu Yala back to the Messenger of Allah <<}, that he said: 


Whoever hoards any food item for forty nights, Allah has freed Himself from 
him, and he is freed from Allah. 


There is Asbag bin Abd Zaid in the chain; there are some ill comments against 
him. 


Muslim and others also recorded on the authority of Mamar bin Abdillah back 
to the Messenger of Allah <> that he said: 


None will hoard goods except a sinner. 


Ahmad and Al-Hakim also recorded a similar hadith on the authority of Abu 
Hurairah 44%». 


As for the a of price control (by the state), the proof for that is the 
hadith of Anas <4} recorded with Ahmad, Abu Dawud, At-Tirmidhi, Ibn 
Majah Ad-Darimi, Al-Bazzar and Abu Yala, that there was once an inflation in 
the prices of goods in the time of the Messenger of Allah {<8} so people said: 
O Messenger of Allah, fix price for us. He 4% replied: 
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Allah is the One that controls the prices; He is the provider; He reduces and 
increases the price. I wish that I meet Allah while none of you will make any 
demand (of compensation) from me either with regards to wealth or blood. 


Ibn Hibban and At-Tirmidhi held it to be authentic. There are other Ahadith 
in the section. 


As for the requirement of offsetting loss from crops destroyed by natural 
disasters in sale, the hadith for that is the one recorded on the authority of Jabir 
<:>) that the Prophet <> placed the requirement to offset loss from sold 
crops. Ahmad, An-Nasai and Abu Dawud recorded it. Muslim also recorded it 
in this wording: He {<#} commanded that loss by natural disasters from sold 
crops be indemnified. 


In another version of Muslim and others, he <4} said: 
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If you sold farm crops to your brother, then later affected by natural disasters, 
you are not permitted to take any (money) from him (that is, the money should 
be returned to the buyer and the loss goes to the seller); on what grounds will 
you take his wealth?” 


There is another hadith in the section on the authority of ‘Aishah <>}, also 
another one in the Sahihayn on the authority of Anas 44). That is also the 
view of Al-Shafi, Abu Hanifah, Al-Layth and the rest of the Kufan jurists {4}. 


As for the impermissibility of loaning as a condition for a transaction; making 
two conditions in a transaction, the proof for that is the hadith of Abdullah ibn 
Amr Y that the Prophet <} said: 


25 Scholars differ as to whether the order of this hadith is compulsory or it only calls to the 
recommendation of the act of indemnification of losses, because of other Ahadith which states that 
after a transaction had been completed under recognized Islamic stipulations a buyer bears any 
further responsibility. The answer therefore is that this condition is one of the stipulations that will 
make this kind of transaction valid, even after the crops had been sold. [Editor] 
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It is not permissible to make a loan and transaction a condition for one each 
other, nor making two conditions in one transaction, it is also not permissible to 
make profit from what has been assured nor should one sell what is not in ones 

possession. 


Recorded by Ahmad, Abu Dawud, An-Nasai and At-Tirmidhi - who 
authenticated it, so also was Ibn Khuzaymah and Al-Hakim. 


What is meant by As-Salaf here is loaning. Malik €} said: This is when 
someone gives a loan to another in order to have an opportunity to purchase 
more goods from his debtor. Such a trade is void because the creditor loans him 
the money so that he can win some sympathy in the price of some goods he 
wants to buy from the debtor. 


As-Salaf can also mean As-Salam (forward buying) an example is when a seller 
says to a buyer, I will sell my slave to you upon the condition that you will loan 
me such-and-such of his wealth. 


As for stipulating two conditions in a transaction, an example is when a seller 
says, I sell my goods to you at one thousand if you are going to pay me now, 
but two thousand if you are going to pay me later. Some say it is in this format, 
I will sell my cloth to you at this price, and I will bear the cost of its dyeing and 
sewing. 


As for the prohibition of entering two transactions in one transaction, the 
proof for that is he hadith of Abu Hurairah <4 recorded with Ahmad, An- 
Nasai, Abu Dawud and At-Tirmidhi who authenticated it, that the Prophet 


(x) forbade entering into two transactions in a transaction. In the version of 
Abu Dawud, he ¢) said: 
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Whoever engages in two transactions in a transaction, then he can choose from 
whichever is shorter (in price) or he will fall into usury. 
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Ahmad also recorded it on the authority of Abdullah bin Masud who said The 
Prophet ¢#» forbade two exchanges in one exchange. 


Samak {Æ} said: this is when someone sells some goods and says: if the buyer 
pays immediately the price is such-and-such, but if he pays later the price is 
such-and-such. The men of the chain n are trustworthy. What Samak said 
is indeed the meaning of two transactions in a transaction. The meaning of 
two clauses in a transactions has preceded in a similar manner, however, the 
meaning given there wasnt correct rather a transaction of two clauses in a 
transaction is a transaction whereby two conditions are stated therein, here it 
is two transactions in a transaction. 


As for the prohibition of making profit from goods one cannot guarantee, the 
proof for that is what has we mentioned under the prohibition of combining 
loaning and transaction in a transaction. And that is selling something one 
cannot guarantee. An example of that is selling purchased goods before they 
are taken into possession. 


As for prohibition of selling what is not in one’s possession, the proof for that 
is the hadith of Hakim bin Hizam &} who said: O Messenger of Allah, a man 
came to me and asked me to sell what was not in my possession to him, can 
I go ahead with the transaction and later get it for him from the market? The 
Messenger of Allah <<} replied: Do not sell what is not in your possession. 
Ahmad and the Collectors of Sunan recorded it. At-Tirmidhi and Ibn Hibban 
rendered it authentic. 


What is intended by his statement, what is not in your possession is what is not 
in your authority or power. 


As for saying it is permissible to stipulate a condition of no deceit in a 
transaction, the proof for that is the hadith of Ibn Umar 4% recorded in the 
Sahihayn, that a man whom people used to cheat much in transaction was 
mentioned to the Messenger of Allah <44), he <$} said: You should say to 
whoever you want to enter into any transaction with No deceit! 


There are several other Ahadith under the section. What is clear from the 
statement is that whoever says it has right to make choice in such transaction 
whether he was cheated or not. 


As for the statement that the choice (to go ahead with a transaction or otherwise) 
is when the parties are on the spot of transaction, before they part, the proof 
for that is the hadith of Hakim bin Hizam <4» recorded in the Sahihayn that 
the Prophet €:} said: 
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Two parties to a transaction have a choice so far they have not parted. 


There is another similar hadith in the Sahihayn on the authority of Ibn Umar 
4.2». There are other Ahadith too. 


It was the view of a number of the Companions that there is a choice (for 
parties in a transaction) when the parties are still on the same spot. Among 
the Companions upon that view were Ali, Abu Barzah Al-Aslami, Ibn Umar, 
Ibn Abbas, Abu Hurairah {4%}, and from among the Tabiun were Shurayh, 
Ash-Shabi, Tawus, Ata and Ibn Abi Mulaykah <4. That was what Al-Bukhari 
reported about them. Ibn Al-Mundhir also recorded that Said bin Al-Musayyab, 
Az-Zuhri and Ibn Abi Dhib <4, all of whom were scholars of Madinah, were 
of that view too, so also Al-Hasan Al-Basri, Al-Auzai, Ibn Jurayj and others 
¢). Ibn Hazm €)} said emphatically: We are not aware of any differing 
opinion to that from among the Tabiun except from An-Nakhai only. 


The author of Al-Bahr recorded a similar view from As-Sadiq, Al-Bagir, 
ZaynulAabidin, Ahmad bin Isa, An-Nasir and Al-Imam Yahya. He also said 
the same thing regarding Al-Shafi, Ahmad, Ishaq and Abu Thaur. 


But people in the Hanafi and Maliki Schools-of-thought, and some others, are 
of the view that once there is an exchange of goods and price, there is no room 
for choice. The more correct view is the first opinion. 


SGD 
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Chapter 10.2 Usury 
Riba 


It is forbidden to exchange gold with gold, silver with silver, wheat with wheat, 
barley with barley, dates with dates, and salt with salt except with the same 
measure (weight) of each other and should be exchanged hand-to-hand. 
Scholars differ as to the permissibility of exchange of similar goods for each 
other besides those mentioned items. However, if the items are different, it 
is then permissible to exchange them for one another even if the quantity of 
exchange rate is not the same, but on the condition that the exchange is hand- 
to-hand. It is not permissible to exchange the same kind of goods for each 
other while there is no knowledge of their measures being the same even if 
another different item is included. It is also not permissible to exchange fresh 
fruits with dried ones except for the people doing Araya exchange. It is also not 
permissible to exchange mutton with a living animal. It is however permissible 
to sell an animal in exchange for two or more than of the same class. It is not 
permissible to trade in Eenah. 


I say: The six classes mentioned are what have come in the text of Ahadith such 


as the hadith of Abu Sa‘id in the following wording: 
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Gold for gold, silver for silver, wheat for wheat, barley for barley, date for date, 
and salt for salt, in the same measure of both for each other and hand-to-hand; 
whoever adds or asks for addition has dealt in usury. Both the taker and the 
giver are the same. 


The hadith is recorded in the Sahihayn, and the rest of the Ahadith recorded 
in the Sahihayn and some other books on this subject do not mention the six 
items. 


Scholars differ as to whether or not this ruling is applicable to other items 
besides those that were mentioned in the hadith such that it would be said that 
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other items would be forbidden as they are, in the sense of Riba Fadl (usury 
of excess) and Riba Nasiah (postponed usury), when the same kind of them 
are exchanged for each other, so also they differ whether they (other items) 
will be held forbidden in the sense of Riba Nasiah alone (without considering 
the excesses) when they are of different kinds (as those mentioned are) when 
they meet the same condition for that permissibility. Scholars of the Literalist 
School say no; other items cannot be added to the items mentioned. But other 
scholars say that other items can be added so far they possess the same Illah 
(the reason for the ruling). 


There then differ over what constitutes the Illah. Some say the Illah for 
recognizing the items as being similar is when they of the same kind and taste, 
some say rather it is when they are of the same kind, worth in weight, measure 
and sustenance. Some say it is when they are of the same kind and Zakat is 
payable from them. 


The proof of those who say that the ruling is applicable to other items is a 
hadith recorded by Al-Daraqutni and Al-Bazzar on the authority of Ubadah 
<> and Anas that the Prophet ¢» said: 
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Whatever is measured, it must be like for like, provided it is of the same class. 
Whatever is weighed, it is like that, but when the classes are different, there is no 


problem. 


The author of At-Talkhis referred to the hadith above but did not make any 
comment about it. Meanwhile there is Ar-Rabi bin Sabih in the chain, Abu 
Zurah and some other scholars held him to be trustworthy while a number of 
others held him to be weak. 


However as the hadith indicates the applicability of the ruling to other items, 
it also indicates that the Illah is the convergence of the weight and measure 
together with similarity in kind. 


One of the proofs indicating that applying this ruling to other items can 
fall into usury is he hadith of Ibn Umar <} recorded in the Sahihayn that 
the Messenger of Allah <} forbade al-muzabanah - that a person should 
sell non-harvested dates in his farm, if a farm of date-palm, in exchange for 
measured weight of dry dates, and non-harvested grapes in exchange for 
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measured weight of raisins (dry grapes), so also other farm crops in exchange 
for measured weight of harvested food. He 4#) forbade all that.” 


In the version of Muslim, he €< forbade all kinds of fruits that are estimated. 


The hadith thus establishes the fact that there is Riba in an exchange of fresh 
grapes with dry grapes. And the version of Muslim indicates that the matter is 
wider than that. 


But another proof which indicate that the ruling is applicable to other items is 
= hadith recorded by Malik €#} in Al-Muwataa via Said bin Al-Musayyab 
&> that the Prophet <Æ» forbade exchanging mutton for living animal. Al- 

and Abu Dawud (in Al-Marasil) also recorded the Ahadith. Al-Daraqutni 
pea the hadith in a connected form in Al-Gharaib via Malik then Az-Zuhri 

# on the authority of Sahl bin Sad €&}, but Al-Daraqutni said the Ahadith 
is neces But he said the mursal version is more authentic (back to the mursal 
point), Ibn Abdil-Barr 4&3} followed that view. 


The hadith has another supportive version on the authority of Ibn Umar £% 
as recorded by Al-Bazzar but there is Thabit bin Zuhayr in the chain; he is 
weak. He also recorded it through Abu Umamah bin Abi Yala via Nafi; this 
Abu Umamah is weak too. Meanwhile, there is a stronger supportive route, 
the report of Al-Hasan from Samurah as recorded by Al-Hakim, Al-Bayhaqi 
and Ibn Khuzaymah. There is a support in the hadith of Rafi bin Khadij and 
Sahl bin Abi Hathmah with At-Tirmidhi as regard the respite for trading in al- 
muzabanah for a necessity (called al-araya), in that case it will be permissible 
to exchange fresh grapes with raisins, and as regards all kinds of fruits that are 
estimated. 


Another proof ete that similarity is to be considered in the issue is the 
hadith of Abu Sa‘id <: recorded by Ahmad and Muslim in this version: 


Do not sell gold for gold nor silver for silver except they are of the same measure, 
the like for like, the same for same. 


26 These transactions are forbidden because of the deceit involved, a non-harvested produce cannot be 
estimated properly while the dry item it is exchanged for can be measured adequately. Therefore this 
reason cannot be used to rule for the prohibition of the transaction under discussion if the stipulated 
conditions are met, as it is the opinion of the majority of the scholars. (Editor) | 
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Ahmad, Muslim and An-Nasai recorded on the authority of Abu Hurairah 


(Bop: 


4 oig bi AL Abad, Se Ls gja bjs exit Lá 4 


Gold for gold, measure for measure, the same for same; silver for silver, measure 
for measure the same for same. 


Also with Muslim, An-Nasai and Abu Dawud on the authority of Fadalah bin 
Ubayd €@}, the Prophet 4%% said: 


Do not sell gold for gold except the measure is the same. 


Among the reports that have come regarding consideration for weight is the 
hadith of Ibn Umar that was earlier mentioned, it was mentioned that he 4% 
forbade selling fresh grapes in exchange with dry grapes upon the same weight. 


Among what will be mentioned later is prohibition regarding sale of heap of 
corn whose weight is not known. 


As for the permissibility of taking excess in exchange with regard to items of 
different kinds, the proof for that is what has been established in the Sahih on 
the authority of Ubadah bin As-Samit és} from the Prophet 44) who said: 
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Gold for gold, silver for silver, wheat for wheat, barley for barley, date for date, 
and salt for salt, in the same measure and the same amount for each other, and 
hand-to-hand; but when these classes are different then sell them the way you 
want provided it is hand-to-hand. 
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There are other Ahadith in the section. 


As for the statement that knowledge of equality is considerable, the proof for 
that are the Ahadith that have come in the Sahih from the statement of the 
Messenger of Allah ¢» that he said: 


The same for same, the like for like, and measure for measure. 


What this indicates is that it is not permissible to sell anything in its class except 
after the knowledge regarding its worth and value (in exchange). Another 
hadith indicating that fact is the hadith of Jabir {<4} recorded with Muslim 
and some others wherein he 4} said, the Messenger of Allah <4} forbade 
selling a heap of dates whose standard weight is not known. This means that it 
is not permissible to sell anything except after having knowledge regarding it. 


As for the statement that the fact that one of the two similar items to be 
exchanged has a material connected to it does not change anything, rather it 
will still be considered as if it does contain other things, the proof for that is 
the hadith of Fadalah bin Ubayd 2% as recorded by Muslim and some others 
wherein he said: I bought a necklace of gold and some beads on the day of 
Khaybar with 12 dinar, I I separated it and found more than 12 dinar in it. I 
mentioned that to the Prophet <} who said: Do not sell it until you separate 
it. 


That is the view of a number of the Salaf among whom was Umar bin Al- 
Khattab 2, Al-Shafi, Ahmad, and Ishaq were also of the view. But a group 
of Hanafi scholars and the Hadawi people were of the view that it is permissible 
to take excess in exchange of goods that are connected to each other on the 
condition that the excess is the same in worth of the goods it is exchanged for. 


As for the non permissibility of selling fresh items with dry ones, the proof for 
that is the hadith of Ibn Umar {< earlier mentioned under the section of 
prohibition a man selling the dates of his date-palm with measured dry dates, 
and selling fresh grapes with measured dry grapes. So also is the hadith of Rafı 
bin Khadij and Sahl [bn Abi Hathmah, both have mentioned earlier. 


As for the permissibility of that in the case of Araya (necessity that brings an 
exchange), the proof for that is the hadith of Zaid bin Thabit {4} recorded 
by Al-Bukhari and others, that the Prophet {<Æ} permitted Araya trade, that 


is exchange of fresh dates with dry dates on the estimate of the worth of both 
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in weight. In another version found in the Sahihayn, he <} permitted the 
trade of Araya for a member of a household that they should take it upon the 
estimate of dry dates which they will eat its fresh equivalent. 


Ahmad and Al-Shafi‘i recorded a hadith, authenticated by Ibn Khuzaymah, 
Ibn Hibban and Al-Hakim on the authority of Jabir <) who said: I heard the 
Messenger of Allah <) when he permitted the people driven by necessity (to 
exchange fresh dates with dry dates) that they should do the exchange upon 
estimation of a wasq (which is equal to sixty Sa) or two or three or four. 


There are other Ahadith in the section. 


What is intended in Araya trade was that the Prophet 3 permitted the poor 
who had no date-farm to buy fresh dates from rich people who had date-farm,, 
that they could eat them from the latter’s tree in exchange with an estimate of 
dry dates. 


Al-Araya is plural of Ariyyah. It means gift of a date palm but without change 
of ownership. It is the view of the majority of the scholars that the trade of 
Araya is permissible. Whoever has a contrary view have the Ahadith in the 
section to contend with. 


As for the prohibition of exchanging mutton with living animal, the proof for 


that has preceded. 


As for the permissibility of selling one animal for two or more than if they are 
of the same class, the proof for that is the hadith of Jabir <4) recorded with 
Ahmad and the Collectors of Sunan, and authenticated by At-Tirmidhi that the 
Prophet 4} sold a slave for two slaves in exchange. Muslim also recorded it 
in his Sahih. 


Muslim and others also recorded on the authority of Anas that the Prophet 
{Æ} exchanged Safiyyah €&} with seven heads from Dihyah Al-Kalbi <4}. 


Ahmad and Abu Dawud recorded on the authority of Ibn Amr <4) that the 
Prophet <% commanded him to raise a detachment of soldiers with some 
camels that were with him. He said: I was able to get some people some mounts 
until the camels was exhausted and remained some people who had no mounts. 
I told the Messenger of Allah 4# that the camels had finished and that there 
were some people with no mounts. He 4#) then said: Buy some camels with 
the young camels from the Zakat that would come until this army can be 
equipped. He (Ibn Amr) <4} said: I began to buy an (adult) camel with two 
young camels or three, from the Zakat that would come until the army could 
be equipped. So when the camels meant for the treasury actually arrived, the 
Messenger of Allah <4) paid the debt back with them. 


Meanwhile there is Muhammad bin Ishaq in the chain; there are some 
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comments against him. The author of Al-Fath said the chain of the hadith is 
strong. 


Also Ahmad and the Collectors of Sunan — authenticated by At-Tirmidhi and 
Ibn Al-Jarud in the hadith of Samurah, that the Prophet <} forbade buying 
animals with animal in a deferred payment. This report is on the authority 
of Samurah <4} in the route of Al-Hasan €>, and he did not hear from 
Samurah. 


The merger done by Al-Shafi‘i £3} over the two hadith is that what is intended 
by deferred payment in the second hadith is when both the two parties differ 
their payments, while the first hadith is with respect to one of the two parties 
deferring his payment. The transaction in the first hadith looks like a form 
whereby both the buyer and the seller pay debt with debt, while the picture in 
the second hadith is that only of them is seeking a deferred payment, which is 
permissible. 


As for the poor of trade of Al-Eenah, the proof for that is the hadith of 
Ibn Umar & that the Prophet > said: 
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When people get attached to dinar and dirham, trade in Al-Eenah, follow the 
tails of cattle, and abandon Jihad in the path of Allah, Allah will send trial upon 
them, He will not remove it until they go back to their religion. 


Ahmad, Abu Dawud At-Tabarani and Ibn Hibban - who authenticated it - 
recorded it. Al-Hafidh said the men of the chain are trustworthy. 


What is intended by Al-Eenahis a trade whereby a person sells his commodity 
to another at a price for a given period of time, then buys it back from him cash 
at a lower a price. 


Among the reports indicating the impermissibility of such a trade is what Abu 
Ishaq As-Sabi reported from his wife that she was in the presence of ‘Aishah 
4» with the slave-wife of Zaid bin Arqam, who asked: O Mother of Believers, 
I sold a slave boy to Zaid bin Arqam at 800 dirham in a deferred payment and 
(I later) bought him back from him at 600 dirham cash. Aishah {3 said: Both 
of you have engaged in an evil trade; his Jihad with the Messenger of Allah <>} 
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has become null unless he repents to Allah. Al-Daraqutni recorded the report, 
there is Al-Galabah bint Ayfa in the chain. 


It was reported from Al-Shafii that he said the report above is not authentic. 
Ibn Kathir confirmed that statement of Al-Shafi‘ in his Irshad. 


Malik, Abu Hanifah, Ahmad, and Al-Hadawis are of the view that trade of 
al-Eenah is not permissible. But Al-Shafi and his companions said it is 
permissible. There are many reports regarding the prohibition of Al-Eenah, 
Al-Bayhagi created a section for it in his Sunan. 
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Chapter 10.3 Right of Options in 
Trade 
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It is obligatory upon whoever is selling a defective commodity to inform the 
buyers about it, if not, the buyer has the right of choice (of returning the goods). 
The seller bears the benefit made by the buyer from the commodity before 
returning it because of the liability incurred by the buyer within the time. The 
buyer can return the goods sold to him for a deceit later discovered, such as an 
animal sold with deceit of filled udders; it is to be returned together with a sa 
of dates or whatever the parties agree to. Whoever is deceived in a trade has the 
option of revoking the trade likewise a villager whom a town dweller bought 
from on his way to market. Parties trading in a forbidden transaction both 
have the right to repudiate the trade. Whoever bought a commodity he did not 
access has the right to revoke it when he later saw it. Someone who bought a 
commodity by choice of pleasure can still return it. When the parties disagree 
in the course of a transaction, the seller has the say. 


Explanation: 


I say: As for the obligation of the seller making known the faults in the goods, 
the proof for that is the hadith of Uqbah bin Aamir <4} recorded by Ibn 
Majah, Al-Daraqutni, Al-Hakim, and At-Tabarani. Uqbah said: I heard the 
Messenger of Allah <4} say: 


9 


Muslims are brothers of one another; it is not permissible for a Muslim to sell a 
faulty good to his brother, except he makes him aware of it. 


Al-Hafidh ¢&} said, in Al-Fath, the chain is fair. Ahmad, Ibn Majah, Al- 
Hakim in his Al-Mustadarak recorded the like of the hadith on the authority 
of Wathilah back to the Messenger of Allah <$) but there is Abu Jafar Ar-Razi 
and Abu Siba in the chain. There is a disagreement among the scholar of hadith 
regarding the former while the latter is an unknown narrator. 


Ibn Majah, At-Tirmidhi, An-Nasai, and Ibn Al-Jarud recorded, so also Al- 
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Bukhari with a suspended chain, on the authority of Al-Ada Ibn Khalid who 
said: The Prophet ¢#%} wrote for me: This is what Al-Ada bin Khalid bin 
Haudhah bought from Muhammad the Messenger of Allah. He bought a slave 
boy or girl who had no disease or any defect, nor odious; there is no malicious 
trade between Muslims. 


The following hadith also support that: 
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Whoever deceives us is not part of us. 


The above hadith is in Sahih Muslim £2} and some other books on the 
authority of Abu Hurairah <:>. 


The Ahadith thus indicate that whoever sells a defective good and does not 
inform the buyer has engaged in an illegal transaction under the Shariah. 
Therefore, the buyer has the right to make a choice of either keeping or returning 
it. If he keeps it, the seller will be regarded as a sinner but the transaction is 
valid because with that the buyer has shown his acceptance. However, if he is 
not pleased with the goods, he has the right to return them. The detection of 
fault in the goods has negated his acceptance because he did not accept them 
upon that. 


There is another proof regarding returning faulty goods; that will be mentioned 
later. 


As for the statement that Al-Kharaj (the right to the benefit achieved from the 
faulty goods before realizing the fault) is to the disadvantage of the seller, the 
proof for that is the hadith of Aishah ¢. recorded by Ahmad, Collectors of 
Sunan, and Al-Shafi‘i, considered authentic by At-Tirmidhi, Ibn Hibban, Ibn 
Al-Jarud, Al-Hakim, Ibn Al-Qattan and Ibn Khuzaymah that the Prophet <4} 
ruled that Al-Kharaj is settled against the liability. 


In a report, a man bought a slave boy and made some proceeds from him, but 
later discovered that the slave has some defects. He thus returned the slave boy 
to the seller. The seller said: My slave had been used. The Prophet <$} then 
said: 
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The benefit is against the liability incurred. 


The meaning of Al-Kharaj is an income or benefit. That is, the buyer has the 
advantage of the benefit or income made from the goods (before the fault is 
discovered) because of the liability he incurred within the period. 


As for returning the good due to a defect discovered in it, this is because the 
buyer accepts the good during the transaction with pleasures but later came 
to know of the hidden defect in it. The discovery of the fault will erase his 
acceptance because he will no more be pleased with the transaction, which is 
the factor that is considered in the transaction under the Shariah. An example 
of that is a camel that is deceitfully sold with udders filled with milk whereas 
the camel has been left for some days without been milked in order to retain 
the milk. In such case, the buyer has the choice of repudiating the transaction 
having discovered the defect in the good. 


It has been established in the Sahihayn that the Messenger of Allah <4} said: 
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Do not keep camels and sheep in order to have their udders filled with milk and 
then sell. Whoever buys such an animal and discovers the fault after he has 
milked it has two options; he either keeps it if he is pleased with it that way but 
if he detests it he should return it with a sa of dates. 


In the version of Muslim and some others, it has that: 
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Whoever buys a camel kept to have its udders filled has three days to make a 
choice, he can either keep the animal if he chooses to do so, or return it but with 
a sa of dates, not wheat. 
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As for the statement the good can be returned upon any other thing they both 
agreed to, that is because human beings rights are left to them (such that one 
can decide over his right as he wishes unlike the right of Allah that must be 
given to Him unquestionably). Therefore, it is permissible that he accepts a 
replacement for his right as he can decide to leave it totally, or demand for only 
a part of it. 


As for the statement that whoever is deceived in a transaction has the right to 
repudiate, there is no disagreement among the scholars with respect to this if 
the condition of no deceit is agreed to before the transaction. This is because of 
what has earlier been mentioned from the hadith of Ibn Umar <) that a man 
used to be deceived in transactions, the Prophet <% said to him: Whoever 
you transact with tell him No deceit!. The hadith is recorded in the Sahihayn. 


It is also established that the Prophet <> made three days option for Habban 
bin Munfidh who was being deceived in transactions, as it has come in the 
hadith of Ibn Umar 4Y, so also in the hadith of other companions. 


As for the transaction wherein that condition was not stated and the buyer 
was deceived, the transaction is not that of the Muslims among one another, 
rather it involves play, deceit, and loss of profit. For that, the one who has been 
deceived has the right to make a choice, and the deceit involved has brought 
non-acceptance of he who has the right which is the consideration in a legal 
transaction, as was earlier discussed. 


As for the statement that there is option of choice for whoever sells a commodity 
before he reaches the market, the proof for that is the hadith of Abu Hurairah 
< » recorded by Muslim €#3} and some others that the Prophet <> forbade 
meeting a load of caravan (heading to a market), if a person were to meet such 
a caravan and buys from it, the owner of the load has the right to revoke the 
transaction when he gets to market (and sees market situation). 


As for the statement that each party to a transaction has the right of choice 
when their transaction has taken place in an illegal manner, like the manners 
earlier mentioned, this is because if the prohibition will lead to a nullification of 
the transaction as well stated in the principles (of the Shari‘ah), the transaction 
will be as if there is none, therefore none of the parties is bound by such, they 
both have equal right to revoke the transaction. This is what is called revoking 
what is not binding. 


However, if the prohibition regarding the transaction does not necessitate 
the nullity of the transaction, such a transaction can be passed by each of the 
parties since they have met the regulation of the Shari‘ah which is the mutual 
consent between both of them as regards the transaction. However, if there is 
no acceptance either from both or either of them because of the fact that the 
transaction fails to meet the Shari'ah stipulation, then there is no transaction. 
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As for the statement that whoever buys a commodity he did not see can return 
it when he sees it, the proof for that is the hadith of Abu Hurairah ¢} from 
the Messenger of Allah 42» that he said: 


Whoever buys what he did not see has the right to make a choice regarding the 
transaction when he sees it. 


Al-Daraqutni and Al-Bayhagqi recorded the hadith. There is Umar bin Ibrahim 
Al-Kardi in the chain; he is a weak narrator. But both of them also recorded 
another mursal hadith from the Prophet ¢>, there is Bakr bin Abi Maryam 
in the chain, he is also weak. The like of the hadith is not enough as a proof 
but right of choice can be established by other Ahadith forbidding deceit in 
transactions. 


If a person is not aware as to the reality of a transaction, such a trade is not out of 
being deceitful whether it is intentional from the seller or not. The transaction 
must meet the Shariah stipulation which is mutual consent between the seller 
and the buyer. Thus, when the buyer is not pleased with the good when he 
eventually sees it, there is no consent thereof; thus the transaction becomes 
void. 


As for the statement that the buyer has the right to return the good he bought 
with choice of pleasure, an example of that is when someone buys something 
with the condition that he has ample time to make a choice. The proofs for 
that are the various authentic Ahadith that have come over the issue of choice 
making on the spot transaction, such as the following: 


Two parties to a transaction have no transaction until they part unless if it were 
a transaction based on right of choice 


In another version, it goes thus: Except if it were an exchange (based on) choice. 


Both the hadith above are in the Sahihayn. There are in both books some other 
versions indicating this fact. Nevertheless, there is a different interpretation 
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to the meaning of Al-Khiyar (choice) [with many scholars]. Some gave this 
meaning while some other said another thing. 


The fact that there can be stipulation of conditions in transactions is established 
by the hadith that has been earlier mentioned such as the hadith of the fellow 
who used to deceived in transactions at the time of the Messenger of Allah 
<3» and he ¢) said: When you transact with people, tell them, No deceit! 


There are versions in some of the routes of the hadith saying the right to choice 
is for three days; that has been mentioned. 


As for the statement that when parties to a transaction differ as to the 
transaction the seller has the say, the proof for that is the hadith of Ibn Mas'ud 
©,» recorded with Abu Dawud, An-Nasai, Ibn Majah, Al-Daraqutni, and Al- 
Bayhaqi, authenticated by Al-Hakim and Ibn As-Sakan that the Messenger of 
Allah €} said:. 
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When a buyer and a seller differ as to the transaction such that there is no proof 
to settle the matter, the statement that will be reckoned with is that of the owner 
of the merchandise, or both of them should revoke the transaction. 


In another version, he 44%}: 


...the transaction is in their presence. 


In another version he 4% said: 
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When the buyer and the seller differ and the transaction is spent, it is the word 
of the buyer that will be reckoned with. 


In another version, he 4% said: 


...when there is no proof with any of them. 


There are many other narrations regarding this issue, which I had mentioned 
copiously in Sharh Al-Muntaga. The conclusion derived from all of them is 
that the word of the buyer will reign supreme in such circumstances. 


Some other scholars have opined that the hadith here limits the Ahadith that 
go thus: ...it is the claimant that will produce proof while the denier will swear. 
It is coming later. 


Some other scholars say there is generality and specificity between them in a 
perspective. There is a great difference with the people of knowledge regarding 
the matter. 
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Chapter 10.4 As-Salam or As-Salaf 
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This is the situation whereby a buyer pays money in advance for some specified 
goods agreed upon by both him and the seller on the terms of contract that the 
goods are delivered at a particular time; the buyer will not take back except the 
specified item or the capital given. In addition, the buyer will not proceed with 
any action over the item until it is handed over to him. 


Explanation: 


I say: As-Salam is a specific form of transaction. It is not permissible 
therefore to have a delay in both the payment and receiving processes; that 
will be tantamount to selling an unknown with an unknown. The prohibition 
regarding that has been mentioned shortly. It is therefore imperative that the 
capital money is paid when entering into the contract. There is a consensus 
regarding the fact that the conditions that are usually met in the ordinary 
transactions must also be met in this form of transaction coupled with the fact 
that the capital must be received at the sitting. 


A number of people of knowledge have mentioned some other conditions with 
respect to this form of transaction, but there are proofs for those. 


As for the assertion that the goods to be bought in this form of transaction must 
be known and the period they are to be delivered be specified, the proof for that 
is what is reported in the Sahihayn and some other books on the authority 
of Ibn Abbas £4) that when the Prophet <%} arrived Al-Madinah, he met 
people trading in As-Salaf (paying money in advance for specified goods to be 
delivered at an agreed time) with respect to farm produce for a year or two, he 


{3% said: 


Whoever wants to trade in As-Salaf let him do it in a known measurement or a 
known weight, and for a specified period of time. 


Ahmad and Al-Bukhari also recorded on the authority of AbdurRahman bin 
Abza and Abdullah bin Abi Aufa that both of them said: we used to obtain 
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some shares of booties from the Messenger of Allah €#}}) and some Arab of 
mixed race who were residents of Greater Syria would come and we would pay 
them some money in expectation of some wheat, barley, or oil from them over 
an agreed period of time. It was said to them, did they have farms or not? They 
answered: We never asked them about that. In the version of Ahmad and the 
Collectors of Sunan except At-Tirmidhi, they said: We did not see that with 
them. 


As for the statement that only what has been agreed or the capital must be 
taken back, the proof for that is the hadith of Ibn Umar 4% recorded with 
Al-Daraqutni that the Messenger of Allah €}} said: 


Whoever does As-Salaf trade on any good should not give his business associate 
other condition except that which they agreed upon. 


In another version, he <% said: 


Whoever does As-Salaf trade on any good should not obtain except that which 
is agreed upon, or his money. 


As for the assertion that the buyer should not proceed with any action over 
the item under expectation until it is handed over to him, the proof for that is 
what was recorded by Abu Dawud on the authority of Abu Said <:>} that the 
Messenger of Allah 4#} said: 


Whoever does As-Salaf trade on any good should not spend or exchange for any 
other thing. 
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There is Attiyyah bin Said Al-Aufi in the chain, there are some ill comments 
against him. 


The meaning however is that it is not permissible to change the specific good 
they agreed upon for another thing before taking it, as it is also not permissible 
to sell it before it is taken. The people of knowledge have differed as regard that 
matter. 
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Chapter 10.5 Loaning 
Al-Qard 


It is obligatory that a similar amount borrowed be paid back. Moreover, 
it is permissible that what is taken back is better or much so far it is not an 
agreement. Giving a loan should not be used by the creditor as an opportunity 
to achieve benefits. 


Explanation: 


I say: As for the obligation of paying back a similar amount, this is because 
when there is an agreement that there should be addition to what is borrowed 
that becomes a riba. In fact there is a report indicating that when the creditor 
takes a gift from the debtor it becomes a riba, as recorded by Al-Bukhari on the 
authority of Abu Bardah bin Abi Musa €» who said: I arrived Madinah and 
met Abdullah bin Salaam, he said to me: You have arrived a land where riba is 
rampant, so if you have a right to anything with anyone and he gives you a gift 
of a load of barley or wheat, never take it because that is riba. 


As for the statement that it is permissible to pay a debt with what is better or 
much so far it is not an agreement, the proof for that is the hadith of Jabir 44%) 
recorded in the Sahihayn; he <:> said: I went to the Messenger of Allah <2} 
and he owed me something, he paid me the credit and added to it. 


It is also recorded in the Sahihayn on the authority of Abu Hurairah <4) who 
said: The Messenger of Allah <4} owned a man a one year old camel and he 
came asking for it, he <4) said: Find it for him. They searched for a one year 
old camel and they did not get any but got an older one. The Prophet ¢3} said 
to them: Give it to him, The man then said: You paid me well, may Allah reward 
you in manifold. The Messenger of Allah <#}} then said: The best amongst you 
is he who pays debt with kindness. 


Muslim and some others recorded the like of the hadith on the authority of 
Abu Rafi. The two hadith indicate the permissibility of paying a debt in a better 
way, as they also indicate that it is permissible to borrow animals. This is the 
view of the majority of the scholars. The Hadawis [and the Kufan scholars] say 
that is not permissible. 


As for the statement that it is not permissible to let a debt bring extra benefit 
to the lender, the proof for that is the hadith of Anas 4: recorded with Ibn 
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Majah, that Ibn Umar {4%} was asked regarding a man owing his brother some 
wealth and later made some gift to him, that could he accept the gift? [He <: 
said] the Messenger of Allah <) said: 
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When any of you lends money (to another) and the creditor makes a gift to him 
or wants to carry him on his mount, he should not climb the mount nor accept 
the gift except if they used to do that to one another before. 


There is Yahya bin Abi Ishaq Al-Hunai in the chain; he is unknown. There 
is also in the chain Utbah bin Humayd Ad-Dabiyy, he was declared weak by 
Ahmad. The person he narrated from, Ismail bin Ayyash, is also weak. 


Al-Bukhari did record in his Tarikh on the authority of Anas <4) that the 
Prophet 4» said: 


When a man ends another person some money, he should not take any gift from 
him. 


Al-Bayhaqi also recorded, in his Sunan Kubra as a mawquf, on the ey 
of Ibn Mas‘ud, Ubayy bin Kab, Abdullah bin Salaam and Ibn Abbas {#% said: 


Every debt that brings an extra benefit is a form of riba. 


Al-Bayhaqi also recorded what is similar in Al-Marifah on the authority of 
Fadalah bin Ubayd €:&}, also as a mawquf. 


What Al-Bukhari recorded on the authority of Abdullah bin Salaam <: has 
proceeded. 
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Al-Harith bin Abi Usamah also recorded on the authority of Ali <4 that the 
Prophet <Æ) forbade debt that brings extra benefit. In another version, he 
{32 said: 


Every debt that brings an extra benefit is a riba. 


There is Siwar bin Musab in the chain, he is an abandoned narrator. There are 
many other reports that give support to one another under the section. 
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Chapter 10.6 Ash-Shufah 


Right of Preemption in Partnership Properties 


— »—______ 


What could only inform the right of pre-emption is co-ownership of a property, 
the right holds between the partners even if the property were to be a movable 
one. However, the right to Shufah?’ ceases the moment the property is shared. 
In Shufah, no partner is allowed to sell his portion of the property until he 
seeks the permission of his partners), this right is not nullified by [a partners] 
delay. 


Explanation: 


I say: As for the statement that what could only inform the right of pre-emption 
is co-ownership even if the property were to be a movable one, this is due to 
what is generally indicated in the Ahadith that have come over the issue; such 
as the hadith recorded on the authority of Jabir 2} in Al-Bukhari and some 
other books, that the Prophet <% made a ruling regarding Ash-Shufah with 
respect to every unshared property, and that when portions of every partner 
are ascertained and byways clearly divided, there is no Shufah any longer. 


The Collectors of Sunan also recorded the like of the hadith above. There is 
another hadith on the authority of Abu Hurairah <4) that the Messenger of 
Allah <% said: 


When the house is shared and ascertained, there is no Shufah anymore. 


Abu Dawud and Ibn Majah recorded it with a sound of trustworthy men. 
Muslim and some others recorded on the authority of Jabir <4} that the 
Prophet <> ruled that there should be Shufah regarding all wealth that has 
not been shared by partners to it. 


27 Inthe Shari‘ah jurisprudence, this is an occurrence in a partnership business whereby if a party wants 
to sell his own portion of the partnership the best person to buy it is the other party, that however is 
if the property has not been shared, otherwise each of them would become free to transact in it as he 


wants. 
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Al-Bayhaqi also recorded on the authority of Ibn Abbas < back to the 
Messenger of Allah <$} that he said: 


AshShufah applies to everything. 


The men of the above chain are trustworthy except that it has been said to 
be faulty due to being a report whereby there is a cut between the Tabi that 
reported it and the Messenger of Allah <¥}}. At-Tahawi got a supportive hadith 
for it in the hadith of Jabir <}, with a chain that has no problem. 


As for the statement that sharing of the property removes the right of Shufah, 
this is due to what is explicitly mentioned in the Ahadith over the matter that it 
only applies to property that has not been shared. He <4} said: 


...when the property has been shared and (portions) clearly divided, there is no 
more Shufah. 


The Ahadith saying Shufah absolutely applies to partnership (whether the 
property has been shared or not), such as this hadith: 


Al-Jar (a neighbour or partner) is more entitled to (buying) his partners portion. 


The hadith above is recorded in the Sahihayn and some others but its ruling is 
limited by the condition mentioned in the other hadith, if the property has not 
been shared or divided, because the word Al-Jar contained in the hadith can 
mean either a close person or someone who mingles with one. 


As for saying that the Shufah of the neighbourhood is conditioned by them 
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having a common road belonging to all as it has come in the hadith of Jabir 
{ð recorded by Ahmad, Abu Dawud, Ibn Majah, and At-Tirmidhi who 
classified it as hasan, he reported that the Prophet } said: 
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A neighbour is more entitled to (buying) his partners portion. The partner 
should wait for his neighbour even if he is absent, if their pathway is the same. 


The hadith above gives support to what we have said earlier that Ash-Shufah is 
for no other than partners (those who have things in common); because the fact 
that their pathway is the same has informed that they are partners. Therefore, 
the independency of each of the neighbours (in terms of their buildings) 
cannot nullify the right to Shufah so far they share common pathway. The truth 
therefore is that the reason for Shufah is one, and that is partnership before the 
property is shared (not minding the size of the property). 


Therefore, what is said that the reason for Shufah should be partnership on a 
pathway, or having neighbourhood to a river, or being neighbours to flowing 
river; all of these go back to the reason we mentioned. This is because partnership 
on the path of something or its process is the same as having partnership in a 
part of that thing. I have discussed this matter in a special work wherein I 
mentioned all the narrations that have come over the issue of Shufah; it is an 
excellent compilation. Whoever is interested should get it. 


It is mentioned in Al-Bahr on the authority of Ali, Umar, Uthman, Said Ibn Al- 
Musayyab, Sulayman bin Yassar, Umar bin AbdilAziz, Rabiah, Malik Al-Shafi, 
Al-Auzai, Ahmad, Ishaq, Ubaydullaah bin alMuhsin, and the Imamis that no 
Shufah is possible except there is a partnership. 


It is also reported from Al-Itrah (the scholars in the Household of the Prophet 
¢#», Abu Hanifah and his companions , Ath-Thauri, [bn Abi Layla, and 
Ibn Sirin 4#) that there can be Ash-Shufah by mere neighbourhood. They 
made evidence with the various Ahadith that have come about Shufah of 
neighbourhood. 


As for the statement that it is not permissible for a partner to sell his portion 
of the property until he seeks the permission of his partners, the proof for that 
is the hadith of Jabir <44} recorded by Muslim €&} and some others that the 
Prophet <% ruled that there is Shufah in all forms of partnership be it a house 
or garden that are not yet shared, and it is not permissible for a partner to sell 
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his portion until he seeks his partners permission, if he likes he takes it and if 
he doesnt he leaves it. 


But if he sells it without seeking his partners permission, the partner has a right 
to revoke it. 


As for the statement that the right to Shufah is not invalidated by a delay, the 
proof for that are the various Ahadith that have come over Ash-Shufah in the 
absolute terms. 


However, what Ibn Majah recorded on the authority of Ibn Umar €&} in this 
wording: 


There is no right of Shufah for an absent person or a minor. Ash-Shufah is like 
when the rope tying a camel is loosened (and camel goes away). 


There is Muhammad bin AbdurRahman bin As-Salmani in the chain; he is a 
very weak narrator. Abu Hayyan said: The hadith has no basis. Abu Zurah said: 
It is Munkar (contradictory to superior narrations). Al-Bayhaqi said: It is not 
authentic. 


It should be noted that this false hadith cannot be supported with what was 
recorded in the statement of Shurayh €&}; there is no proof in it. This is 
because this hadith has come to claim three undue rulings: negation of Shufah 
for an absent person, a minor, and giving a consideration to lapse of time. 


The apparent indications of the hadith respect to the first two rulings had 
been abandoned, and that is a good indication that the third ruling cannot be 
worked with were it not a false hadith. 
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Chapter 10.7 Rent and Hiring 
Al-ljarah 


— 


Hiring is permissible over any kind of job so far it is not prohibited under 
the Shariah. The wages must be well stated when entering into the labour 
agreement. If there is no well stated agreement, the labourer will be entitled 
to the worth of his labour as known with the people of that field. There is a 
prohibition regarding earning from blood cupping (Al-Hijamah), prostitution, 
soothsaying, arranged insemination (of animals), calling people to prayers, 
taking some wheat as a wage for milling some loads of wheat for someone. It 
is permissible to take wages for reciting the Qur'an but not for teaching it. It is 
also permissible to lease something out for a period of time over a well stated 
rent; like a farm land, but it should not be upon the condition that what comes 
out of it will be equally shared between the lessor and the lessee. Whoever 
destroys what he has been employed to look after or destroys what he rents will 
be liable for it. 


Explanation: 


I say: As for the statement that Ijarah can be carried out over any kind of job 
as far as it is not prohibited under the Shari‘ah, this is because of the general 
purports of the proofs that have come regarding that. An example is the hadith 
of Abu Said Al-Khudri €#» wherein he said the Messenger of Allah <% 
forbade that a person should be hired for a task except after his wages has been 
made clear to him. Ahmad recorded the hadith, and the men of its chain are 
those of the Sahih. Al-Bayhagi, Abdul Razzaq, Ishaq [in his musnad], and Abu 
Dawud in his marasil, so also An-Nasai in [the Book of] Az-Ziraah (in his 
Sunan) but not as a narration reported back to the Messenger of Allah <3}. 
The wording of some of the routes is as follows: Whoever engages someone in 
a job should pay him his wages. 


Another proof is the absoluteness in the hadith of Abu Hurairah 4#% as 
recorded with Al-Bukhariand Ahmad; Abu Hurairah €:&} said, The Messenger 
of Allah 44} said: 
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Allah The Almighty and Most Sublime says: I will dispute with three categories 
of people on the Day of Resurrection; and I will be an opponent to whomever I 
dispute with: someone who gives in My Name but later betrays, someone who 
sells a freeman in slavery and makes profits therein, and someone who employs 

a person for a job; and the work diligently done for him by the labourer but 
refuses to pay him his wages. 


Indeed the Prophet <Æ} himself employed labourers, he employed a man from 
the tribe of Ad-Daleel when migrating from Makkah to Madinah as recorded by 
Al-Bukhari and some others, and as it has come in the hadith of Abu Hurairah 
{£} with Al-Bukhari that he <Æ said: 


There was no Prophet sent by Allah except he tended a flock. 
His Companions asked him, Did you ever tender a flock yourself? 


He <> 


I did that for the people of Makkah upon some coins. 


Ahmad and the Collectors of Sunan among whom was At-Tirmidhi who 
classified the hadith as Sahih recorded in the hadith of Suwayd bin Qays, he 
said: Makramah Al-Abdi and I brought some textiles to Makkah from Hajar, 
the Messenger of Allah {+} was passing by, he priced some trousers from us 
and we agreed to sell for him. There was a man who used to measure for us, the 
Messenger of Allah <<} said to him: Measure it, and let us know the worth. 
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In this hadith the Prophet <} did not mention to the Man who measured the 
cloth his wages, rather he gave him the like of what was usually paid in such a 
circumstance. 


Also, the Companions used to employ one another in the time of the Prophet 
{<$} for different kinds of jobs such that Ali bin Abi Talib <4% offered to 
fetch water for a woman, a bucket for a date. He <4 fetched sixteen buckets 
of water until his hands began to blister. The woman counted sixteen dates for 
him, he <> went to the Prophet <} and told him what had happened, then 
the Prophet <2) ate some of the dates with him. 


The above report was recorded by Ahmad on the authority of Ali €<} with a 
good chain. Ibn Majah also recorded and authenticated it, so did Ibn As-Sakan. 

Al- eee and Ibn Majah also recorded it on the authority of [bn Abbas {4} 
that Ali 4#% offered himself as a worker for a Jew in a job of fetching water 
with a date per bucket. 


As for what can prevent a rent or hiring in a job under the Shari‘ah, that will be 
mentioned soon. 


As for the consideration that the wages should be well stated, the proof for that 
is the hadith of Abu Sa‘id <4 that was earlier mentioned. 


As for the statement that for the wages that were not well stated, the labourer 
will be entitled to the like of the worth of his labour (paid to the labourers in 
his class), the proof for that is the hadith of Suwayd Ibn Qays that was earlier 
mentioned; this is because doing that is what is closer to justice. 


As for the prohibition of earning from cupping, ANE and soothsaying, 
the proof for that is the hadith of Abu Hurairah 44 that the Prophet <4) 
forbade earning from cupping, prostitution, and dog sale. Ahmad recorded 
the hadith; the men of its chain are authentic. At-Tabarani also recorded it in 
Al-Awsat. What is similar to the hadith is also recorded on the authority of Rafi 
bin Khadij £4), recorded by Ahmad, Abu Dawud, An-Nasai, and At-Tirmidhi 
who classified it as authentic. The hadith is also in Sahih Muslim ¢& Sy 


In the Sahihayn and some other works on the authority of Abu Masud Al-Badri, 
the Prophet ¢} forbade earning from dog sale, prostitution, and soothsaying. 
We have talked about earning from dog sale and arranged insemination under 
the section of transactions. Earning from prostitution is what a prostitute takes 
for the illicit affair, while earning from soothsaying is what a soothsayer earns 
from the act of soothsaying. 


Some scholars of hadith made evidence with this hadith for the prohibition of 
earning from cupping. 


Several Ahadith have come with the same meaning as from the hadith of the 
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prohibition of earning from cupping. Even some of the Ahadith have stated that 
such earnings are filthy, while some of them stated that the earning is unlawful. 


But the view of the majority of the scholars is earning from cupping is halal 
due to what has come in the hadith of Anas bin Malik ¢:% as recorded in the 
Sahihayn and some other works that the Prophet < was cupped by Abu 
Tayyibah and he gave him two Sa of food, he also talked to his masters to be 
lenient with him (as regard his servitude under them). 


Also in the Sahihayn on the authority of Ibn Abbas, the Prophet <3} was 
cupped and he gave the cupper his wages. 


Had cupping been a forbidden job, the Messenger of Allah <$) would not 
have paid for it. 


But the proper combination from these Ahadith is to say that the job of cupping 
is discouraged not forbidden; and that an encouragement from the Messenger 
of Allah <4} for Muslims to go after more honourable jobs. 


A supportive proof to that is the hadith of Muhayyisah bin Masud recorded 
by Ahmad, Abu Dawud, At-Tirmidhi, and Ibn Majah with an authentic chain. 
Muhayyisah had a slave boy who was a cupper; the Prophet 4} prevented 
him from earning from the job (through his slave). 


He asked: Can I feed my orphans with it? 
He > said, No. 

He asked again: Can I spend it as a charity? 
He <> said, No. 


The Prophet <% later permitted him to feed his beasts with it. Had the earning 
been forbidden, he ¢#?» would not have asked him to feed his beasts with it. 


It can also be derived from the hadith that the fact that the Messenger of Allah 
<#- paid the cupper does necessarily mean that he could eat from it or feed 
his family with it, rather eating from it may be discouraged for them; this way, 
the Ahadith will not seem conflicting with one another. Thus, earning from it 
can only be a discouraged act while descrIbng it as an unlawful and filthy job 
can only be a way of scaring people away from the job, or it can be a prevention 
form taking the job as a profession just in the manner he did with Muhayyisah, 
and the permission he gave to it can be in the manner he later did with him. 


As for receiving payment for calling to prayers [that is, being a muadhin], the 
proof for the prohibition is the hadith of Ubadah bin As-Samit 4 that the 
Prophet ¢#> said to Uthman bin AbilAas: 
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Get a caller that will not receive payment for his Adhan. 


In another narration: 


Do not get a muadhin that will receive payment for his Adhan. 
The hadith above is in the Sahih Collection”. 


As for the prohibition of taking some wheat as a wage for milling some loads 
of wheat, the proof for that is the hadith of Abu Sa‘id <4) that the Prophet 
<3) forbade using wheat to pay for milling. Al-Daraqutni and Al-Bayhagi 
recorded the hadith, but there is Hisham, Abu Kulayb, in the chain, it is said 
that he is unknown. Ibn Hibban mentioned him in Ath-Thiqat; Maghlata said 
he is trustworthy. 


It is said that the act is when someone mills for another and takes his wages 
from the wheat milled, and some said the prohibition is when an unmeasured 
quantity of grains is milled and the wages are taken from it, (probably because 
it will be difficult to make justice in this case). 


As for the permissibility of receiving payment for reciting the Qur'an but not 
on teaching it, the proof for that is the hadith of Ibn Abbas <) recorded with 
Al-Bukhari and some others that a group of Companions of the Prophet <% 
were on journey and they passed a place wherein there was someone who had 


been stung. One of the people of the place enquired if there was someone who 
could recite over a man who had been stung. So one of them went and recited 


the Opening Chapter but on the condition that he would be paid a sheep. He 
brought the sheep to the rest of the people but they saw what he did as being 
reprehensible. They said: You received a payment over the Book of Allah. So 


28 The author may Allah bestow mercy on him made a mistake regarding this hadith, it is a report 
of Uthman bin AbilAas directly from the Prophet <% and not through Ubadah bin As-Samit 
may Allah be pleased with both of them. Also, it is recorded in the Sahih, it is only recorded by the 


Collectors of Sunnan. (Editor) 
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when they all got to Madinah, they informed the Messenger of Allah <4) of 
what occurred, he 4#} said: 


Verily, what you are more entitled to take payment for is the Book of Allah. 


In another version on the authority of Abu Sa‘id <4), the Prophet <4} said: 


What you did is correct; share it and give me a portion from it”. 
After that, the Messenger of Allah <Æ} laughed. 
The hadith can be found in the Sahihayn with various wordings. 


So also is hadith of Kharijah bin As-Salt from his uncle wherein a ruqyah 
(lawful incantation) was made on a mad man by recitation of Surah Al-Fatihah, 
and the Messenger of Allah €:» said: 


Accept it; undoubtedly (it is severe) that someone has eaten from a false ruqyah, 
you have eaten from a true ruqyah. 


Ahmad, Abu Dawud and An-Nasai recorded the hadith. 


As for the statement that it is not permissible to receive a payment for teaching 
the Qur'an, the proof for that is the hadith of Ubayy bin Kab <£: who said: 


29 It is said that the Prophet <} asked them to give him from the animal so that they could be very 
sure that the act was right and be free to eat from it themselves after their disagreement with respect 
to its permissibility. (Editor) 
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I taught a man the Qur'an and he gave me a bow as a gift, I informed it to the 
Prophet £», he said: 


If you accept it, you have accepted a bow from the Hell. 
Ubayy 4%) said: I thereby returned the bow to the man. 


Ibn Majah and Al-Bayhagi recorded the hadith. It was said the hadith is 
defective due to a cut in its chain; but some scholars provided answer for that. 
Yet another fault was found in it, that there are some unknown narrators in the 
chain. Meanwhile, there is a supportive evidence for it in a hadith recorded by 
At-Tabarani on the authority of At-Tufayl bin Amr Ad-Dausi who said, Ubayy 
bin Kab taught me the Qur'an, I then gave him a bow as a gift. He went to the 
Prophet <> with the bow on his neck. The Prophet 4} told him: You have 
tied something from the hellfire on your neck. 


That it is prohibited to take payment for teaching the Qur'an is what is 
understood from the hadith of AbdurRahman bin Shibl 4}; he mentioned 
that the Prophet <4} said: 


A 
PD) 


>} 


Recite the Qur'an and do not exceed the boundaries therein, and do not shun it, 
or eat through it, or seek surplus with it. 


Ahmad recorded the hadith and the men of its chain are good reporters. Al- 
Bazzar also recorded; there are also some supportive chains for it. We also have 


the hadith of Imran bin Husayn <4 that the Prophet <) said: 
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Recite the Qur'an and ask Allah with it, verily, some people will come after you 
who would recite the Qur'an but ask people with it. 


Ahmad and At-Tirmidhi recorded the hadith above; the latter graded it as 
sound”. 


There are some other Ahadith in the section. However, the perspective from 
which the prohibition of taking payment for teaching the Qur'an has come 
is that teaching the Qur'an is a form of disseminating or teaching the Islamic 
principles and ruling, which is a compulsory act that are not supposed to be 
paid for. 


Among the people of knowledge who are of the opinion that it is prohibited 
to take payment for teaching the Qur'an are: Ahmad ibn Hanbal and his 
companions, Abu Hanifah, and the Hadawis. Ata, Ad-Dahak, Az-Zuhri, Ishaq, 
and Abdullah bin Shaqiq are also of that view 4}. 


As for the statement that it is permissible to lease something out for a well 
stated amount, the proof for that is what has been reported regarding leasing 
lands during the time of the Messenger of Allah <4). An example of this is 
the hadith of Rafi bin Khadij <) as recorded in the Sahihayn, he said: We 
had much of the fields among the Ansar, so we used to lease our land upon 
the condition that we would have the produce of a portion and they of another 
portion. It used to occur that a portion would produce crops while the other 
would not, so the Messenger of Allah <% forbade us from that. As for leasing 
the land upon cash agreement, he 4% did not forbid us from that. 


In the version of Muslim and some others, he ¢} said: 


As for anything that is well known and can be ensured, there is no problem with 
it. 


All other things also take the ruling applied to lands. 


As for the statement that it is not permissible to lease out a field upon an 
agreement of sharing what comes out from it equally between the lessor and the 


30 The last two narrations are weak, therefore cannot stand as proofs under the section. Scholars from 
the various known school of thoughts have spoken about this issue in a more detailed manner; 
summarily taking payment for teaching the Qur'an or any other acts that are done primarily for 
Allah's sake can be allowed with the conditions elaborately stated because of some other evidences 
that seem to allow that. (Editor) 
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lessee, be it dates or any other type of crop, the proofs for that are the Ahadith 
that have come that the Prophet <} agreed with the [Jews] of Khaybar (after 
its conquest) that they would share equally its dates and crops. These Ahadith 
despite being in the Sahihayn and some others, the ruling had been abrogated 
by the like of the hadith of Rafi bin Khadij <4} mentioned earlier. So also were 
Ahadith that have similar purports to the hadith of Rafi bin Khadij > . 


There are differences among the scholars about the issue because of the 
conflicting evidences, so also there are different juristic conclusions. I have 
explained all that in Sharh Al-Muntaga, and another special compilation about 
the issue. 


Among the Ahadith that have come clearly regarding the prohibition of the act 
is the hadith of Jabir <: recorded with Muslim and others, he said: We used 
to lease out farm lands in the time of the Prophet 4% 


$) and we would meet 
some leftover corns on the ears from various plants, the Prophet <$} said 
regarding that: 


Whoever has a land should plant it or allow his brother to plough it, otherwise 
he should leave it. 


So also is the hadith of Sa‘d ibn Abi Waqqas <4} that he <> forbade them 
from leasing a land for that purpose. He said: If you want to lease a land for 


gold or silver you can do so. 


Ahmad, Abu Dawud, and An-Nasai recorded the hadith; the men of its chain 
are good. 


There is a similar hadith to the hadith of Jabir <2» in the Sahihayn on the 
authority of Abu Hurairah 44%). 


As for the statement that whoever destroys what he has been employed to look 
after or destroys what he rents will be liable for it, the proof for that is the 
hadith below: 


31 As mentioned by the author ¢&}, scholars differ over this issue. However, the most correct opinion 
and which is held by the majority of the scholars is that it is permissible to lease out properties, be it 
land or other properties, this way. For instance, Al-Imam Al-Nawawi in Sharh Muslim (10/196207) 
arrived at this conclusion after collecting all the narrations regarding the issue and critically looked 


into them. (Editor). 
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The responsibility is upon the hand that has taken something until it is returned. 


Ahmad, Abu Dawud, Ibn Majah, At-Tirmidhi, and Al-Hakim who classified it 
as authentic recorded the hadith. This is a hadith reported by Al-Hasan from 
Samurah 4>. There is a lengthy discussion over whether Al-Hasan heard the 
narrations from Samurah or not. 


Meanwhile, what is intended in the hadith is that anyone who took a rent will 
be responsible for it until he returns it. 


Abu Dawud, An-Nasai, [bn Majah, and Al-Bazzar recorded on the authority of 
Amr bin Shuayb from his father, who also reported from his father may Allah 
be pleased with them from the Prophet <<} that he said: 


Whoever treats anyone in the name of having the knowledge of medicine while 
he is not known to have been trained for it, he will be liable for any injury 
caused. 


An-Nasai recorded the hadith in both a connected and disconnected form. In 
support of that is the hadith of AbdulAziz bin Umar bin AbdulAziz 4} who 
said: One of the people from the delegation that visited my father told me that 
the Messenger of Allah £2» said: 
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Whoever carries out an act of medicine over a people whereas he is not known 
to have learnt medicine before that and thereby causes any injury, he will be 


liable for it. 


Abu Dawud recorded the hadith. 


; 
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A quack medical practitioner will be liable for the injury caused or any casualty 
made because he attended to the sick person without possessing the knowledge 
in the field he claimed to belong as the experts in that field. Thus, he must be 
held responsible for it. 


This rule applies to everyone who takes a job he is not good at and thereby spoils 
it; he will be responsible for the damage. So also, anyone who hires an animal 
for a ride from a place to another and then rides it roughly, which thereby 
causes the death of the animal; the person must be held responsible for it. 
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Chapter 10.8 Land Ownership and 
Allotments of Lands 


— p 


Whoever precedes others to a free land is more entitled to it; he will be the 
owner. The ruler can allot for whomever he wishes any portion of a dead land, 
or any mineral or any water source. 


Explanation: 


I say: As for the statement that whoever precedes others to a land is more 
entitled to it, the proof for that is the hadith of Jabir £2} that the Prophet <> 
said: 


Whoever prepares a free land becomes its owner. 


Ahmad, An-Nasai, At-Tirmidhi and Ibn Hibban who authenticated it recorded 
it. There is another version that goes thus: 


Whoever makes a wall round a land becomes its owner. 


Ahmad and Abu Dawud recorded it. Ahmad, Abu Dawud, At-Tabarani, Al- 
Bayhagi and Ibn Al-Jarud who authenticated it also recorded another hadith 
from Al-Hasan on the authority of Samurah back to the Messenger of Allah 
<> that he 4» said: 
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Whoever makes a fence round a land becomes its owner. 


Ahmad, Abu Dawud, At-Tirmidhi who classified it as hasan and An-Nasai 
recorded another hadith on the authority of Saeed bin Zayd, he said, the 
Messenger of Allah < said: 


Whoever prepares a free land becomes its owner; an unjust race does have a 
right to right to it. 


Al-Bukhari and some others reported from the hadith of Aishah €@}, she 
said, the Messenger of Allah <2} said: 


Whoever occupies a land that does not belong to anyone becomes its owner. 


Abu Dawud also recorded on the authority of Asmar bin Mudharis €&} who 
said, I came to the Prophet <4) and paid oath of allegiance to him, the Prophet 
<Æ} said: Whoever precedes others to what no Muslim had taken of land, he 
becomes the owner of the place. Then people began to make boundaries over 
lands to indicate who had preceded others to them. 


Ad-Diya authenticated the hadith in Al-Mukhtarah. 


As for the statement that it is permissible for the ruler to allot free lands, 
mineral and water sources (to people), the proof for that is what has come in 
the Sahihayn on the authority of Asma bint Abi Bakr €@} that she used to 
carry kernels from the farm of Az-Zubayr <: which the Messenger of Allah 
<2» allotted to him. 
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Ahmad and Abu Dawud recorded on the authority of Ibn Umar 42} that the 
Prophet <> allotted some pieces of lands to Az-Zubayr, the distance covered 
by his horse together with distance covered by his whip he threw, he then said: 
Take the portion covered by it. 


There is Abdullah bin Umar bin Hafs in the chain of the hadith, there are some 
ill comments against him. 


Meanwhile, it was recorded that the Messenger of Allah <} allotted some 
lands to Wail bin Hujr €} in Hadramawt, as was recorded by At-Tirmidhi, 
Abu Dawud, Ibn Hibban, At-Tabaraniand Ibn Al-Mundhir with a sound chain. 
At-Tirmidhi said the chain is authentic. 


Ahmad also recorded on the authority of Urwah bin Az-Zubayr <> that 
AbdurRahman bin Auf 4» said: The Prophet <4) and Umar allotted 
suchandsuch lands to me. 


Al-Bukhari and others also recorded on the authority of Anas <:>} that 
Messenger of Allah called the Ansaris and told them that he <Æ} would allot 
the lands at Bahrain to them, they replied: O Messenger of Allah, if you will 
do that, then do the same for our brothers from the Quraysh. There was no 
such with the Prophet <}, he then said: You will witness some preferential 
treatment after my demise, so be patient until you will meet me. 


Ahmad and Abu Dawud recorded on the authority of Ibn Abbas <: who 
said: The Prophet <} allotted some mineral resources of Qabl the highland 
and the lowland to Bilal bin Al-Harith Al-Muzani. 


The above hadith was also recorded in the hadith of Amr bin Auf Al-Muzani. 


At-Tirmidhi, Abu Dawud and An-Nasai recorded a hadith declared authentic 
by Ibn Hibban and sound by At-Tirmidhi, the hadith of Abyadh bin Hamaal 
£y who came visiting the Prophet (as someone who just accepted Islam), 
and he asked the Prophet <% to make an allotment of salt (ground) for him 
and did so, when he turned to leave, a man in the sitting said to him, Do you 
know what you have allotted to him? An everlasting wealth so he withdrew it 
from him. 


There are other Ahadith in the section. 
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Chapter 10.9 Joint Business/ 


Partnership 
Ash-Sharikah 
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People have equal right to water, fire and pasture. If people who are all entitled 
to a water source differ regarding it, the closest person to the source is more 
entitled to it; he will withhold it until it reaches ankle level and then releases 
it to others. It is however not permissible to withhold excess water in order 
to prevent (animals from grazing) the pastures. The authority of a place can 
preserve some places for grazing of the livestock against the time of necessity. 
People can enter into partnership regarding raw cash and businesses, and share 
the profit upon mutual consent. It is also permissible to carry out al-mudarabah 
business with their jointly owned wealth so far the kind of the business is not 
forbidden. When people dispute regarding the sizes of their plots beside one 
another, they should leave seven cubits in between. A neighbour should not 
prevent his neighbour from placing plank by his wall. There should be neither 
any harm nor any reciprocation of harm between the partners. Whoever causes 
difficulty to his partner will be punished by the authority; the authority can pull 
out his tree or dispose his house. 


Explanation: 


I say: As for the statement, that people have equal right to water, fire and pasture, 
the proof for that is the hadith of Abu Khidash from one of the Companions of 
the Prophet <<» who said, the Messenger of Allah said: 


Muslims have equal right to three things: water, fire, and pasture. 


Ahmad and Abu Dawud recorded the hadith. Abu Nuaym recorded it in 
As-Sahabah while discussing the biography of Abu Khidash, and he did not 
mention the man (that is, the Companion). Abu Hatim was asked about him, 
he said: Abu Khidash never met the Prophet <». Ibn Hajar said: The chain 
of the hadith contains trustworthy men. Ibn Majah also recorded the hadith 
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on the authority of Ibn Abbas <4}, but there is Abdullah bin Kharash in the 
chain; he is an abandoned narrator. Meanwhile Ibn As-Sakan did declare the 
hadith authentic. [bn Majah 


also recorded it on the authority of Abu Hurairah <4 that the Prophet <2) 
said: 


Water, fire and pastures are not to be prevented from the people. 
Ibn Hajar said: The chain of the hadith is Sahih. 


Al-Khatib also recorded on the authority of Ibn Umar 4} a similar hadith to 
the one mentioned in the chapter, but there is an addition: 


...and salt. 
However, there is AbdulHakim bin Maysarah in the chain. 


At-Tabarani also recorded with a sound chain on the authority of Zayd bin 
Jubayr from Abdullah bin Umar <:>}, yet he had another route. 


Abu Dawud also recorded in the hadith of Buhaysah from his father. Ibn Majah 
also recorded another hadith on the authority of A'ishah €@}, O Messenger of 
Allah, what is it that is not permissible to be withheld? He €} said: Salt, water 
and fire. The chain of the hadith is weak. At-Tabarani also recorded it on the 
authority of Anas 4» in this wording: 


Two things; it is prohibited to withhold them: water and fire. 
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Al-Ugayli recorded it on the authority of Abdullah bin Sarjas. 
There are several other Ahadith in the section; they give support to one another. 


The Ijma that has come has indeed limited the general meaning of the hadith, 
and the Ijma is: water stored in ones jar is ones possession. 


As for the statement that the person that is more entitled to the water is the 
closest person while others follow in the sequence, the proof for that is the 
hadith of Amr bin Shuayb from his father, who also reported from his father 
{28 », that the Prophet {> gave a rule concerning running water, that it should 
only be withheld until it reaches ankle level, the person withholding it should 
then release it for the people below. Abu Dawud and Ibn Majah recorded the 
hadith. Ibn Hajar €} said in Al-Fath: The chain is sound. 


Al-Hakim also recorded in his Mustadarak on the authority of ‘Aishah <4) 
and declared authentic by him but At-Tabarani found fault in it saying it is 
rather a report falling back to a Companion that is, it is a mawquf. 


Abu Dawud and Ibn Majah recorded the hadith on the authority of Thalabah 
bin Malik <4}. Abdul Razzaq also recorded it on the authority of Abu Hatim 
Al-Quradhi from his father then from his grandfather <28) . 


Ibn Majah, Al-Bayhaqi, and At-Tabarani also recorded on the authority of 
Ubadah <4) that the Prophet <$) ruled regarding irrigating date palm with 
running water, that the closest people should irrigate first and later allow it to 
flow; the people on the upper coast can withhold it till ankle level until it goes 
round all the gardens or exhausted. 


The Ahadith in the section are sufficient as proofs. 


As for the statement that it is not permissible to prevent excess water in order to 
prevent animals from grazing from the pastures, the proof for that is the hadith 
recorded on the authority of Abu Hurairah <:>} as found in the Sahihayn and 
some Other collections, from the Prophet <$} that he said: 


Do not withhold the excess water in order to prevent pastures. 


In the version of Muslim, he 4#} said: 
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Excess water is not to be sold so as to sell pastures. 


In another version of Al-Bukhari, he <4) said: 


Do not sell excess water in order to prevent from grazing the pastures. 
There are other Ahadith in the section. 


In the version of Ahmad, on the authority of Abu Hurairah 4%), he {Æ} said: 


Excess water should not be withheld when one is no more in need. 


As for the statement that an authority of a place can preserve some places for 
grazing of the livestock against the time of necessity, the proof for that is the 
hadith of Ibn Umar €} recorded by Ahmad and Ibn Hibban that the Prophet 
{Æ} preserve An-Nagi for grazing of the Muslims horses. 


Ahmad, Abu Dawud, and Al-Hakim reported it on the authority of As-Sad bin 
Jathamah with the addition: 


There is no preserve land except for Allah and His Messenger. 
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This addition can be found in Sahih Al-Bukhari, it is mentioned therein that 
the Prophet ¢# preserved Al-Naqi while Umar €.&} preserved Ash-Sharafah 
and Ar-Rabadha. 


As for the statement that it is permissible to partner in raw cash and businesses, 
the proof for that is the hadith of As-Saib bin Abi Saib <:> that he said to the 
Prophet ¢}: You were my best partner in the time of Jahiliyyah, you were 
the best of partners; you would neither deceive nor trick me. Abu Dawud, Ibn 
Majah, An-Nasai and Al-Hakim recorded it, and the latter declared it authentic. 


In the version of Abu Dawud and Ibn Majah, As-Saib Al-Makhzumi was a 
partner to Prophet ¢+} before he was raised as a Prophet; he came and met the 
Messenger of Allah €+} on the day of Conquest of Makkah, he said: Welcome 
to my brother and partner (in business), who does not deceive or argue. 


The hadith has some other routes apart from the above. 


Al-Bukhari recorded on the authority of Abu Al-Minhal that Zayd bin Arqam 
and Al-Bara bin Aazib €.4)} were partners (in business), so they bought some 
silver with cash and some on credit (Nasiah); the Prophet <% was asked about 
it, he said: 


Whatever is bought hand-to-hand, take it, but what's bought on credit return.” 


Ahmad, An-Nasai and Ibn Majah recorded on the authority of Ibn Masud 
{<:> that he said: Ammar, Sad, and I partnered over what was our share on 
the Day of Badr, then came Sad with two captives while Ammar and I did not 
have any captive. 


There is a disconnection in the hadith above. 


Ahmad and Abu Dawud recorded on the authority of Ruwayfi bin Thabit <4) 
who said: During the time of the Messenger of Allah <$}, perhaps someone 
might collect cash from his brother for him half of his share of the booties. It 
might occur that one would have arrow tips and plume, while another person 
might have arrow shafts. 


Al-Daraqutni and Al-Bayhagqi recorded it. 


32 They were asked to return the silver bought on credit because it is an exchange of money for money. 
In this form of business, two conditions must be met: 1) the exchange must be hand-to-hand, and 2) 
there must be uniformity in the value of the currencies. (Editor) 
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As for the statement that it is permissible to engage in al-mudarabah, the proof 
for that is what was mentioned from Hakim bin Hizam 4» that whenever 
he gave money to anyone for a partnership business, he would always give 
conditions that: the person must not invest his money on animals, or travel 
with it on the sea, or enter with it through valleys; that if he does any of that, he 
will be liable for any loss incurred. 


It has been said there is no authentic report from the Messenger of Allah <2 
regarding al-mudarabah, that it was only the Companions that engaged in the 
kind of the transaction after him <# such as Hakim, as mentioned above. Ali 
<.@,» was reported to have done it too, as Abdul Razzaq recorded it. Al-Shafi'i 
4» also recorded that Ibn Mas‘ud €:} too did it. So also were Al-Abbas 
and Jabir may Allah be pleased with both as recorded by Al-Bayhagqi. Malik in 
Al-Muwataa, Al-Shafi and Al-Daraqutni also recorded that Abu Musa did it. 
Al-Shafi £2} also recorded that Umar 4%) did it. Al-Bayhaqi had another 
report regarding Uthman 4%}, that he did it too. 


There is a hadith back to the Messenger of Allah <$), that he 4% 


» said: 
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Three things are full of blessings: a transaction on credit, taking money 
for business, and mixing wheat with barley for domestic purpose not for 
transaction. 


The chain of the hadith above contains two unknown narrators. 


As for the statement that when the partners differ as to the width of a road, that 
seven cubits are what to be left in between, the proof for that is the hadith of 
Abu Hurairah €2,» as recorded in the Sahihayn and some other works that the 
Prophet <> said: 


When you differ regarding the (width) of a road, then make it seven cubits. 


Abdullah bin Ahmad ¢} recorded a report with similar meaning in the 
musnad; so also At-Tabarani on the authority Ubadah bin As-Samit 44%». 
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Abdul Razzaq recorded it as well on the authority of Ibn Abbas 2}. It is also 
recorded by Ibn. 


Adiyy on the authority Anas 4%». 


As for the statement that a neighbour should not prevent a fellow neighbour 
from placing a wood on his wall, the proof for that is the hadith of Abu Hurairah 
<:> recorded in the Sahihayn and others that the Prophet 4%) said: 


A neighbour should not prevent his neighbour from placing a wood on his wall. 


Ahmad, Ibn Majah and Al-Bayhagi recorded similar reports from a number of 
the Companions. 


As for the statement that should be neither any harm nor any reciprocation of 
harm between the partners, the proof for that is he hadith of Ibn Abbas €:@) 
who said: the Messenger of Allah <4) said: 
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There should be no harm or reciprocation of harm; a man can place plank by his 
neighbours fence but when you differ about the road way, make it seven cubits. 


Ahmad, Ibn Majah, Al-Bayhaqi, At-Tabarani and Abdul Razzaq recorded it. 


Ibn Kathir €&æ} said: There should neither be a harm nor reciprocation of 
harm; Ibn Majah recorded it on the authority Ubadah bin As-Samit 44}; it 
was recorded on the authority Ibn Abbas <% and Abu Saʻid Al-Khudri 44%}. 


The hadith is popular. End of quote. 


Hadith of Ibn Abbas that was earlier mentioned under the section and that of 
Ubadah bin AsSamit €#%% was also recorded by Al-Bayhagi. Ibn Majah, Al- 
Daraqutni, Al-Hakim, and Al-Bayhagi also recorded it. At-Tabarani recorded 
in his Al-Kabir so also Abu Nuaym the same hadith but on the authority 
Thalabah bin Malik al-Quradhi. 


As for the statement that the authority can punish a partner who harm his 
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partner with asking him to remove his tree or dispose his house, the proof for 
that is the hadith of Samurah bin Jundab <4} who had the upper arm of his 
date palm fell in the garden of an Ansar neighbour, the man used to have his 
family with him, and Samurah used to enter the garden often and often such 
that he used to cause inconvenience to the man. So the man asked Samurah to 
cut off the arm but he refused. The matter was taken to the Prophet <4} who 
also asked him to sell the tree, yet he refused. He also asked him to transfer it 
but that was of no success. Then he said: Give me as a gift and you will have 
such and such rewards, he <>} made the offer to entice him. Yet he did not 
budge. The Messenger of Allah ¢# then said: You have caused harm, [he then 
told the man from Ansar], Go and cut off. 


The report came via Jafar bin Muhammad then his father then from Samurah. 
The father of Jafar however did not hear narrations from Samurah. 


Al-Muhibb At-Tabari recorded in Ahadith Al-Ahkam on the authority Wasi 
bin Hibban he said: Abu Lubabah had a bunch (of dates) in the garden of a man 
so they spoke. Then he mentioned the like of the hadith of Samurah. 
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Chapter 10.10 Mortgage Loan 
Ar-Rahn 
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It is permissible to mortgage a debt; the mortgagee can benefit from the 
mortgage, a ride can be ridden and animal milked but on his expenses. A 
mortgage should not be locked up. 


Explanation: 


I say: Ar-Rahn is permissible by the consensus of the Muslims. The Noble Book 
has spoken about it. However, that the journey is mentioned as a condition for 
it in the Qur'an is just a reference to a common phenomenon as opined by the 
majority of the scholars. 


Mujahid, Ad-Dahak and the Dhahiris said mortgaging in transactions is not 
legally permissible except on journeys. Meanwhile it is on record that the 
Prophet 4} mortgaged his armour with a Jew in Madinah upon some barley 
he took from him for his a as was recorded by Al-Bukhari and some 
others on the authority Anas {<4}. The hadith is also recorded in the Sahihayn 
on the authority Aishah <). Ahmad, At-Tirmidhi, An-Nasai and Ibn Majah 
also recorded it on the authority Ibn Abbas {4}. At-Tirmidhi said the hadith 
is authentic, so also the author of allqtirah. 


The hadith indicates the permissibility of mortgaging not only on journey as 
opined by the majority of the people of knowledge. 


As for the statement that a ride given as mortgage could be ridden and an 
animal could be milked, the proof for that is the hadith of Abu Hurairah <% 
recorded by Al-Bukhari and some others that the Prophet <) used to say: 
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A mount given as a mortgage can be ridden but has to be taken care of and 
the milk of a nursing animal can be drunk if given as a mortgage, but has to be 
taken care of as well. The responsibility of the care is upon the one who rides and 


drinks. 
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There are several versions for the hadith, and what is intended from that is that 
a mortgagee can make use of the mortgage but he has to take care of it. That is 
the view of Ahmad, Ishaq, Al-Layth and Al-Hasan and others. 


Al-Shaf'i, Abu Hanifah, Malik and the majority of the scholars say the 
mortgagee cannot benefit from the item of the mortgage rather all the benefits 
go back to the mortgagor and he takes care of it. 


They said the hadith is contradictory to Al-Qiyas (analogy). The answer to that 
is that such a Qiyas is void; it is based on an undetermined brink of a precipice 
ready to crumble down. 


It is also not appropriate to cite a proof from what has come on the prohibition 
of milking someone's animal without his consent as recorded by Al-Bukhari 
and some others because there is a principle of jurisprudence that says a general 
rule is not to be refuted by a specific one rather a specific rule is to be built over 
a general rule. 


As for the statement that it is not permissible to close the door against 
a mortgage, the proof for that is the hadith of Abu Hurairah <: that the 
Prophet <4) said: 


A mortgage is not to be locked against the owner of the property who gave it as a 
mortgage; the gain and profit is his. 


Al-Shafii, Al-Daragqutni, Al-Hakim, Al-Bayhagi, Ibn Hibban in his Sahih; 
Al-Daraqutni graded its chain as hasan. Ibn Hajar said in Bulughul Maram: 
the men of its chain are trustworthy except that the most correct narration is 
recorded with Abu Dawud and some others, which is mursal (unconnected). 


Ibn Majah recorded it with another route, and the report that has as a connected 
chain has it as an addition; it has been reported in an acceptable manner. 


What is intended with locking up here is when the mortgagee claims that the 
property is his right such that he prevents the mortgagor from having an access 
to it at the agreed time. 


Abdul Razzaq recorded from Mamar that he explains locking up of a mortgage 
to mean when a man says: If I do not return your money, the mortgage becomes 
yours. He [Abdul Razzaq] said: I was later informed from him (that is, Mamar) 


Book of Business Transaction 5 ce cg Se eS 


that he said: If the mortgage spoils, the right of the mortgagee does not cease 
exist, the mortgagor bear all the risks, the gain and loss, regarding the property. 


It was said that in Jahiliyyah, the mortgagee would become the owner of the 
mortgage when the mortgagor cannot redeem his property and after the lapse 
of the agreed time for the repayment of the debt. The Shariah later came to 
destroy such an arrangement. 


Gain and loss, here, are more general in outlook than what has been said above, 
that the animal given as a mortgage can be ridden by the mortgagee and milk 
of the animal be drunk while he takes care of the item. 
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Necessity 
Al-Wadi'ah and Al-'Aariyah 
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It is compulsory that a trustee or a borrower ensures that the trust is rendered 
back to the one who has entrusted him. A trustee should not betray even 
someone who has once betrayed him. He will not be responsible for any damage 
or destruction if he has not contributed to it or being deceptive. People are not 
to be denied of utensils, like buckets, pots, etc. In addition, it is not permissible 
to arrange insemination of animals, prevent someone in need of milk from 
milking, or prevent someone from loading ones mounts while heading out in 
the course of Allah. 


Explanation: 


I say: As for the statement that it is obligatory on a trustee or a borrower to 
render the trust, the proof for that is the Word of Allah that goes thus: 


Verily! Allah commands that you should render back the trusts to those whom 
they are due... [An-Nisa: 58]. 


Another proof is the statement of the Messenger of Allah <$ that goes thus: 


Render the trust to whomever has entrusted you, do not deceive in retaliation. 


Abu Dawud and At-Tirmidhi recorded the hadith. Al-Hakim said it is hasan. 


He also graded the version from Abu Hurairah 4» as sahih. However, there 


Book of Business Transaction = == I OS 


is Talq bin Ghana from Sharik in its chain. Al-Hakim got a supportive hadith 
for it; the hadith of Abu At-Tayah from Anas 2}, there is also Ayyub bin 
Suwayd in that chain, scholars differ upon him. Besides that, he singly reported 
the hadith in question as mentioned by At-Tabarani. Ibn AlJauzi said in Al=Ilal 
Al-Mutanahiyyah on the authority Ubayy bin Kaab €}, a hadith that also 
contains an unknown narrator. Al-Daraqutni also recorded it on the authority 
of Ubayy bin kaab €}). Al-Bayhaqi and At-Tabarani also recorded on the 
authority of a man among the 


Companions; there is also an unknown narrator in its chain besides the 
Companion whose name was not mentioned. 


As for the statement that there is no compensation due from a borrower when 
he unknowingly destroys the actual material he has borrowed, or the trust, the 
proof for that is the hadith of Amr bin Shuayb from his father then from his 
grandfather <#%> that the Prophet <4} said: 


There is no liability over a trustworthy person (when he accidentally destroys the 
trust kept with him). 


Al-Daraqutni recorded it; there is some weakness in its chain. 


There is a consensus over the fact a trustee will not answer for the loss over 
the trust kept with him except if it is established that he is contributory to the 
loss or damage, the proof for that is what Al-Daraqutni recorded in the hadith 
mentioned shortly, in another route, in this version: 


There is no liability over a borrower who is not crafty, neither is there any over a 
trustee. 


That a borrower who is not a criminal or deceptive will not answer for the loss 
of what he has borrowed is the opinion of the (scholars of the) Household, 
Hanafis, and Malikis. 
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Meanwhile, it is reported in Al-Fath that the majority of the scholars are of 
the view that a borrower will be responsible for any loss or damage caused to 
the item borrowed, except if the damage or loss occurred in a way he can be 
pardoned. 


Ahmad, Abu Dawud, At-Tirmidhi, Ibn Majah and Al-Hakim [who classified it 
as sahih] recorded a hadith on the authority Al-Hasan from Samurah from the 
Prophet <} that he <> said: 


The hand that borrows an item is liable until he returns it. 
That whether or not Al-Hasan heard narrations from Samurah is a big matter. 


Ahmad, Abu Dawud, An-Nasai and Al-Hakim on the authority of Safwan bin 
Umayyah that the Prophet <) borrowed an armour from him on the Day of 
Hunayn, he said: Is it a confiscation, O Muhammad? The Messenger of Allah 
4» replied: No, it is borrowed on a guarantee. 


As for the statement that it is not permissible to deny people items like buckets 
and pots, the proof for that is the hadith of Ibn Masud who said: In the time of 
the Prophet <>, we used to see buckets and pots as items people commonly 
borrow from one another. Abu Dawud recorded it and Al-Mundhiri graded it 
as hasan. 


It was also reported from Ibn Mas'ud and Ibn Abbas that both of them gave the 
meaning of Allah's Word and [they] refuse [Al-Maun: 7] as domestic items that 
people are usually in need of, such as an axe, buckets, ropes and pots. 


It was reported from A'ishah <} that she said Al-Maun is water, fire and salt. 
Yet there is another view that says Al-Maun is Zakat. 


As for the statement that it is not permissible to deny people from bringing 
their female animals to ones male animals for mating, or prevent them from 
milking ones cattle for drinking, or loading on ones ride when going out in 
the course of Allah, the proof for that is what Muslim €} and some others 
recorded on the authority of Jabir from the Prophet +} that he said: 
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No owner of camel, cow or sheep will fail to give their rights except that the 
animals would await him on the Day of Resurrection rumbling, those with 
hooves would descend on him, matching him, while those with horns knocking 
him. 


The Companions asked: What are their rights? 


He <4} said: Allowing their female to have free access to their female, allowing 
the cattle to fetch water for whoever is in need, giving out the dues in their 
respect, so also allowing them to be milked while drinking in the river, and 
allowing them to be used in the course of Allah. 
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Chapter 10.12 Seizing Peoples 


Property 
Al-Ghasb 
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Whoever seizes another persons property is a sinner. He must return whatever 
he has seized. It is not permissible for a Muslim to take the wealth of another 
Muslim except by his permission. The sweat of an oppressor does not attract 
any compensation. Whoever plants on another persons land without his 
permission has no right to what he has planted. So also, whoever plants a tree 
on another persons land should remove it. It is not permissible to make any 
benefit from a seized property; whoever destroys or damages a seized property 
must produce the like back or its worth. 


Explanation: 


I say: As for the assertion that whoever seizes another persons property is a 
sinner that is because he has eaten the persons property unlawfully and as well 
oppressed him. Allah the Almighty said: 


...and eat up not one anothers property unjustly (such as stealing, robbing, 
deceiving, etc.) [An-Nisa: 188]. 


He <4} also said: 


It is not permissible to eat the wealth of Muslim except with his permission. 


Al-Daraqutni recorded the hadith with many routes from Anas €&} back 
to the Messenger of Allah 4%). There is some weakness in the chains of the 
hadith. 


Ahmad and Al-Daraqutni also recorded it on the authority of Abu Hurrah 
ArRagashi from his uncle; there is Ali bin Zayd bin Judan in the chain, there 
are some comments against him. 
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Al-Hakim also recorded it on the authority of Ibn Abbas {4%}. So also Al- 
Daraqutni from Ibn Abbas 4} in another route. Al-Bayhagi, Ibn Hibban, and 
Al-Hakim also recorded it in their Sahih Collections on the authority of Abu 
Humayd As-Saidi. Ahmad, Abu Dawud, and At-Tirmidhi who classified it as 
hasan did record on the authority of As-Saib bin Yazid from his father that the 
Messenger of Allah ¢ 3} said: 
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No one should take his brothers property whether earnestly or jokingly. If anyone 
were to take his brothers rod he should return it to him. 


So also is this hadith: 


Indeed your wealth and blood are sacred among yourselves. 


The hadith above is well established in the Sahihayn and some other collections. 
The hadith thus indicates the consensus with all the Muslims that seizure of 
properties of others is prohibited, that whatever is seized must be returned to 
its owner he still has it, or replace it if it is no more. 


As for the statement that the sweat of an oppressor is not to be compensated, 
the proof for that is the hadith of Rafi bin Khadij <44> that the Prophet <)> 
said: 


Whoever plants on other peoples farm without their permission will have 
nothing of the harvest, but would take back his expenses. 


Ahmad, Abu Dawud, Ibn Majah, At-Tirmidhi, Al-Bayhagqi, At-Tabarani, Ibn 
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Abi Shaybah, At-Tayalisi and Abu Yala recorded it. Al-Bukhari graded it as 
hasan. 


As for the statement that a tree planted in the above circumstance must be 
removed, the proof for that is what is recorded by Abu Dawud and Al- 
Daraqutni on the authority of Urwah bin Az-Zubayr €&} that the Messenger 
of Allah <$} said: 


Whoever revives a land becomes its owner; an oppressor will not reap the sweat 
of his labour. 


He [Urwah] said: The person who narrated this hadith to me told me that two 
men took their matter to the Messenger of Allah +»; one of them had planted 
a date palm on the land of the other, the the Messenger of Allah <> ruled that 
owner of the land take his land, and that the person who had planted a date 
palm remove it. He [Urwah] said: Indeed I saw the date palm being cut with 
axe into its root. It was a massive date palm. 


Ahmad, Abu Dawud, At-Tirmidhi [who classified it as hasan], An-Nasai and 
Al-Bukhari [in a suspended chain] recorded on the authority of Said bin Zayd 
<> who said, the Messenger of Allah <2) said: 


Whoever revives a dead land becomes its owner; an oppressor will not reap the 
sweat of his labour. 


As for the statement that it is not permissible to make any benefit from a seized 
property, the proof for that is what has been mentioned in the proofs declaring 
that it is not permissible to eat another persons wealth whether the real wealth 
or any other form of benefit unlawfully. 


Several Ahadith have come upon the impermissibility of seizing any land not 
for the purpose of planting or otherwise. An example of such is the hadith of 
Aishah £Y recorded in the Sahihayn and other collections that the Prophet 
€ >» said: 
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Whoever takes a palms length of land unlawfully, Allah will wrap him in the 
seven land [on the Day of Resurrection]. 


There is a like of the hadith also in the Sahihayn on the authority of Abu Said 
Al-Khudri. 


There is another one in Al-Bukhari on the authority of Ibn Umar may Allah be 
pleased with them. So also in Muslim on the authority of Abu Hurairah {4%}. 


As for the statement that whoever destroys another persons property must pay 
for it or give its worth, the proof for that is the hadith of A'ishah <> that when 
she broke the vessel of Safiyyah € with which she brought some food for the 
Prophet 4}, the Messenger of Allah <> said: 


The vessel must be replaced as the one broken so also the food wasted. 


Ahmad, Abu Dawud, and An-Nasai recorded it. Al-Hafidh €& said it is hasan 
in Al-Fath. Al-Bukhari and some others collectors recorded the like of the 
hadith on the authority of Anas <: that the Messenger of Allah 4#} was 
with one of his wives, then one of the mothers of the believers (his wives (>) 
sent with her servant a plate of food to him <% Y, so she (the one he ¢} was 
in her apartment) struck the plate, the plate fell and broke. The Prophet <4} 
arranged it and packed the food inside. He 4#) said the companions with 


him: Eat, and he gave the servant another plate (from the wife who has the 
apartment) and kept the broken one for her. 


In the version of At-Tirmidhi, he recorded: One of the wives of the Prophet 
{Æ> sent some food to the him in a plate, ‘A’ishah < struck the plate; the 
food fell and the plate got broken, then the Messenger of Allah <44} said: Food 
is for food and plate is for plate. 


The hadith above has been cited to say that when a valuable material is (unjustly) 
destroyed, there must be a payment for it. The worth of the material would not 
be taken except when it is very difficult to get the like of the material destroyed. 
That is the view of Ash-Shaafii and the Kufan scholars. 
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Malik €&%} said: A valuable item can be replaced with its worth absolutely. That 
is also the views of the Hadawiyyah. 


Some said there is no difference in that the kind of something is its like, and it 
has been reported from the hadith of Musaarah in the Sahih a camel kept in 
order have its udders filled with milk that a Sa of dates will be given back for 
the milk that is milked. 
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Chapter 10.13 Manumission of Slaves 
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The best of the slaves that can be manumitted is the most valuable (in the market). 
A slave can be freed upon the agreement that he will become a servant of his 
manumitter or what is similar (as an agreement). Whoever has a kinsman as a 
slave under him should manumit him. Whoever maltreats his slave should free 
him otherwise the authority should do so. Whoever frees a slave jointly owned 
must pay his partners their share after the estimation otherwise he should just 
free his own portion from the slave, and the slave would be asked to strive in 
the other portion. It is not permissible to make a condition of al-Wala except 
for the person who frees the slave. It is permissible to do al-Tadbir regarding a 
slave which means freeing a slave upon ones death, but if the owner [before his 
death] becomes in need, he can sell such a slave. Al-Mukatabah is permissible 
with respect to ones slave upon some money the slave will use to buy himself 
out of the slavery such that he will become a freeman when he completes the 
payment. He will become free from slavery according to the amount he can pay 
to his master but when he becomes incapable of paying the money required in 
al-Mukatabah he goes back into slavery. Whoever gets a child from his slave 
girl is no allowed to sell such a slave girl, and when the master dies she becomes 
a freewoman or when he decides to free her. 


Explanation: 


I say: Enjoinment towards freeing slaves is established from the Messenger of 
Allah <% in many of his authentic Ahadith such as the hadith recorded on 
the authority of Abu Hurairah <4) in the Sahihayn and some other collections 
that the Prophet ¢2} said: 


Whoever frees a Muslim slave, Allah will save every one of his limbs from hell 
with every limb of the slave up to his genital with the slaves genital. 


At-Tirmidhi recorded and declared as sahih the hadith of Abu Umamah and 
some others among the Companions that the Prophet <4} said: 


“By 


Böök of Büsiness Transaction cea a ee LS. 


SL IK US! ys ASK OE dine lepal gee Awe Sl kÍ t 


Whoever among the Muslims frees a Muslim slave will have him as his shield 
from the Hellfire. With every limb of the slave, all his own limbs too will be 
saved from the Hellfire. 


In another version, he <4 said: 
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Whoever among the Muslim women frees a Muslim female slave will her as her 
shield from the Hellfire. With every limb of the slave, all her own limbs too will 
be saved from the Hellfire. 


The chain of the above hadith is sahih. 
There are many other Ahadith in the section. 


In the Sahihayn on the authority of Abu Dharr 4:3}, he said: I said, O Messenger 
of Allah, which of the acts is more meritorious? He +> replied: 


Belief in Allah and Jihad in the path of Allah. 
He said: I said: what kind of slave manumission is better? 


He <Æ said: 
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The one that is most valuable by his master and his price is higher. 


As for the statement that it is permissible to free a slave upon an agreement that 
he will become the servant of the person that has freed him, the proof for that 
is he hadith of Safinah bin AbdurRahman 4% who said: Umm Salamah freed 
me upon the agreement I would serve the Prophet ¢#}} in as much as I live. 


Ahmad, Abu Dawud, An-Nasai and Ibn Majah recorded the hadith. Ibn Majah 
said: There is no problem with its chain. 


Al-Hakim also recorded it but there is Said bin Jahman Abu Hafs Al-Aslami 
in the chain; Ibn Main and others said he is trustworthy. Abu Hatim said: His 
hadith is not to be cited as a proof. 


The fact from the hadith is that what happened could not have been hidden 
from the Prophet <>. 


It is said that the consensus permits such a condition upon freeing a slave. 


As for the statement that whoever has a member of his family as a slave under 
him must free him, the proof for that is he hadith of Samurah <4% as recorded 
with Ahmad, Abu Dawud, At-Tirmidhi and Ibn Majah that the Prophet «4 
said: 


Whoever possesses a member of his family as a slave should consider him a free 
person. 


In the version of Ahmad, he <4} said: 


...a person out of slavery. 


The above narration is among what Al-Hasan ¢4%} reported from Samurah 
<8», there is a known difference as to whether Al-Hasan heard narrations 
from Samurah or not. Ali bin Al-Madini <} said: The hadith is contradictory 
to a more authentic one. Al-Bukhari said: The hadith is not authentic. 


An-Nasai, At-Tirmidhi, Ibn Majah and Al-Hakim recorded on the authority of 
Ibn Umar that the Messenger of Allah 2} said 
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Whoever possesses a member of his family as a slave should consider him a free 
person. 


This is a narration of Damurah from [Sufyan] Ath-Thauri <4} then from 
Abdullah bin Dinar €&}. An-Nasai said: The hadith is munkar, we are not 
aware of any other narrator who has narrated from Sufyan except Damurah. 
At-Tirmidhi said: Damurah bin Rabiah has no supportive narrations over this 
hadith. 


Meanwhile, Yahya bin Main and others held him to be trustworthy. His hadith 
can be found in the Sahihayn. In fact, this hadith in question was graded 
authentic by Ibn Hazm, AbdulHaqq and Ibn AlQattan 4}. 


Abu Dawud and An-Nasai recorded from Umar bin Al-Khattab <}, as his 
statement, the like of the hadith of Samurah, that report is from the narrations 
of Qatadah who did not hear any narrations from him (Samurah). 


That whoever has a family member as a slave under him must free him is 
the opinion of many people of knowledge among the Companions and the 
Followers. That is also the view of Abu Hanifah and his followers, so also was 
Ahmad, Al-Shafi and a number of other scholars are of the view that only 
children, fathers, and mothers can be freed by one another. Malik added that 
brothers too could be freed. 


Hadith recorded on the authority of Abu Hurairah ¢@,} does not contradict 
this conclusion; the hadith recorded by Muslim and some others that the 


Messenger of Allah € +} said: 
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A fathers goodness to his son cannot be compensated except if the son should 
find his father a slave, buy him over, and set him free. 


This is because the occurrence of manumission with an emphasis does not 
negate its occurrence by possession. 
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The Dhahiris cling to this hadith of Abu Hurairah €} and they say none 
should manumit another person. 


As for the statement that whoever maltreats his slave to the extent of inflicting 
an injury on him should free him, the proof for that is the hadith of Ibn Umar 
{< recorded in Muslim ¢&%} and some other collections wherein he [Ibn 
Umar] said: I heard the Messenger of Allah €<} said: 


Whoever slaps or beats his slave, the expiation for that is that he should free 
him. 


It is also recorded in Muslim on the authority of Suwayd bin Muqarrin 44%) 
who said: We the clan of Muqarrin in the time of the Messenger of Allah <4) 
had no servant except one, then one of us beat him one day and the information 
got to the Prophet <>, he <> said: Free her. 


In another narration, he <#}} said: When her masters become well off, they 
should let her go. 


There is another narration in Muslim from the hadith of Abu Masud Al-Badri 
<> who said: I was whipping a slave then I heard a voice behind me; it was 
the Messenger of Allah £2} saying: 


Allah is indeed has more power over you than you are to this slave. 


When Abu Masud 4> heard that from the Messenger of Allah <>}, he said: 
I set him free seeking with that the Pleasure of Allah. The Messenger of Allah 
<#-» then said: 
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If you have not done so, you would have been touched by the fire. 


As for the statement that the authority can release a slave (under someone), 
the proof for that is the hadith of Amr bin Shuayb from his father, who also 
reported from his father ¢.} regarding a slave whose genitals was cut off by 
his master. The Messenger of Allah €} said: Bring me the man. When he was 
brought, the Messenger of Allah 4%} said to him: Go, you are set free. 


Abu Dawud and [bn Majah recorded the hadith. Ahmad too recorded it but 
there is A]-Hajjaj bin Artaah in the chain; he is a trustworthy narrator but he is 
a mudalis. The other men in the chain of Ahmad are trustworthy. At-Tabarani 
also recorded it. 


The author of Al-Bahr recorded from Ali, Al-Hadi, Al-Muayyidbillah, Shafiis, 
Hanafis that a slave cannot be freed just because his master inflicts an injury 
on him, rather his master could be commanded to free him, then if he refuses, 
the ruler will come in. 


Malik, Al-Layth, Al-Awzai and Dawud said: The master is not to be commanded; 
the slave will become free the moment his master maltreats him. 


Al-Nawawi Said in Sharh Muslim: Scholars agree that such act of manumission 
is not obligatory (upon the master), it is only recommended, and should it 
be carried out in the hope of expiation and removal of the sin of the severe 
beating. One of their proofs is the permission granted by the Messenger of 
Allah <> that they should continue to benefit from the slave girl that was 
beaten by one of [Banu Muqarrin] as has been cited. 


The claim that there is a consensus over that (as said by Al-Nawawi) is not 
correct. In addition, the fact the Messenger of Allah <> gave those people the 
permission to continue to benefit from her does not indicate non obligation 
of freeing her. What is known is that a command can indicate an obligation 
of what is commanded. The permission therefore indicates the obligation of 
freeing her but until when they would be well off. 


As for the statement that whoever frees his portion in a slave must may for the 
other portion, the proof for that is the hadith of Ibn Umar €2s} as recorded in 
the Sahihayn and other collections that the Prophet ¢} said: 
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Whoever frees his portion in a slave jointly owned and has money with which 
he can pay for other portion belonging to his partners, the value of the other 
portion should be estimated and should give it to them, the slave is freed thereof, 
otherwise he will be regarded as having freed his portion alone in the slave (so 
the slave will remain in slavery). 


In the addition of Al-Daraqutni, He will remain a slave in what remains (of the 
worth). 


Ahmad, An-Nasai and Ibn Majah recorded on the authority of Abu Al-Mulih 
from his father then from his grandfather that a man from his tribe freed his 
portion in a slave and the matter was taken to the Prophet <% who ruled that 
the man should free the slave with all his wealth. He <4 said: 


Allah The Almighty and Most Sublime has no partner. 


Also in the Sahihayn on the authority of Abu Hurairah <: the Prophet 44) 
said: 
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Whoever frees his portion of servitude in a slave, he should free him totally 
with his wealth. If he does not have the money to free him totally, the value of 


the slave will be justly estimated and the slave will be asked to provide for the 
portion left without being constricted. 


There is no negation between this hadith and the hadith of Ibn Umar 44% 
rather it is possible to merge the two this way: that whoever frees his portion 
in the servitude of a slave and does not have the money with which he can free 
him totality, he will be considered to have only freed his portion, the portion 
of his partners will remain with the slave, if the slave decides to make effort 
towards freeing himself (perhaps by al-mukatabah) then he can become free, 
otherwise he will be regarded as being partly freed. 


= 485 D> 


Book of Business Transaction sl GES 


Ahmad recorded a hadith on the authority of Ismail bin Umayyah from his 
father, who also reported from his father, that they had a slave boy whose name 
was Tuhman or Zakwan, so his grandfather freed a half of him, the slave then 
went to tell the Prophet <$}, and he <$} told him: 


A portion of your being a slave has been freed yet remains the other portion. 
The man served his (other) master until he died. 
The men of the chain are trustworthy; At-Tabarani recorded it. 


As for the statement that it is not permissible to make a right of allegiance 
(wala) for other than the person who frees a slave, the proof for that is the 
hadith of Aishah <) as recorded in the Sahihayn and some other collections 
that Barirah <4% came seeking her help to pay for her to be released from 
slavery having made agreement with her master to bail out herself, she was 
however unable to pay any of the money her master demanded, Aishah €&) 
said: Go back to your people, if they agree that I pay for you and I will have 
the right of allegiance (wala) on you I will pay. Barirah <> went and told her 
master about what ‘A'ishah said, they said: If she can do that and we still have 
the right of wala, she can. Aishah <) mentioned that to the Messenger of 
Allah <Æ), and he ¢} said: 


Pay for her and free her, the right of wala is for the person who frees the slave. 


The Messenger of Allah <2} then address people and said: 
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What is the matter with some people who give conditions that are not stated in 
the Book of Allah? Whoever gives a condition not stated in the Book of Allah 
will have nothing thereof, even if it were a hundred conditions. It is Allah's 
stipulated conditions that are more rightful and better. 


The hadith has several other routes. 


As for the statement that it is permissible for a master to put the condition of 
setting his slave free at his death, but that he can however sell him before his 
death when he becomes in need, the proof for that is the hadith of Jabir <4% 
recorded in the Sahihayn and some other collections that a man said his slave 
would become a free man after his demise and the man later became in need, 
the Prophet ¢#} took the slave and said: Who will buy him from me? Nuaym 
bin Abdillah <> bought him with such-and-such amount, he ¢4} gave the 
man the money. 


Al-Bayhaqi also recorded in the hadith of Ibn Umar back to the Messenger of 
Allah <} and as a mawquf in this wording: 


A slave can be freed upon the condition of the death only from onethird of the 
wealth of his master. 


Al-Daraqutni recorded it in this wording: 


A slave to be freed upon his masters death is not to be sold nor given as a gift; he 


should be freed from one third of the wealth. 


There is Abidah bin Hassan in the chain; his hadith used to contradict more 
superior Ahadith. 


Al-Shafri and some people of hadith are of the view that it is permissible to sell 
a mudabbar (a slave to be freed after his masters death) when there is a need. 
Al-Bayhagi also recorded in al-marifah that this is the view of the majority of 
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the jurists, which is also the view of the Hadawis, Al-Qasim, Al-Muayyidbillah, 
Abu Talib as said by the author of Al-Bahr. 


Al-Nawawi {&} reported from the majority of the scholars that it is not 
permissible to sell a mudabbar. 


As for the statement that the slave can enter into a written agreement with his 
master that he will pay him to free himself from slavery, the proof for that is the 
Word of Allah the Almighty: 


“..and such of your slaves as seek a writing (of emancipation)...” [An Nur: 33]. 


Al-mukatabah was a practice in Jahiliyyah; but Islam allowed it. I am not aware 
of any contrary opinion. 


As for the statement that a slave in al-mukatabah will become free when he 
pays the agreed amount or will be considered free according to what he has 
paid of the money, the proof for that is he hadith of Ibn Abbas 4:5} from the 
Prophet <% that he said: 


A mukatabah (a slave who has a written agreement of payment) can pay partly, 
what he has given will be considered the diyyah* of his free portion (if he were 
to be killed), and whatever remains, the diyyah of his slave portion. 


Ahmad, Abu Dawud, An-Nasaiand At-Tirmidhi recorded it. Ahmadand Abu 
Dawud recorded in the hadith of Ali €> . 


This is the view of some people of knowledge. Some other scholars are of the 
view that the rule that applies to a mukatab is the same as that of a (complete) 
slave, until he pays the money agreed upon with his master. Their proof is the 
hadith of Amr bin Shuayb from his father, who also reported from his father 
£4) that the Prophet <> said: 


33 Blood money 
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Any slave whom agreement is made with to pay a sum of hundred uqiyyah to 
set himself free but pays it except a sum of ten ugiyyah only, will still remain a 
slave. 


Ahmad, Abu Dawud, Ibn Majah, At-Tirmidhi and Al-Hakim [who classified it 
as sahih] recorded it. 


In the version of Abu Dawud, he ¢} said: 


A mukatabah slave remains a slave so far as he still has a dirham to pay his 
master. 


There is no contradiction between the two narrations and the one earlier 
mentioned they could be merged by saying that the two later hadith refers to 
the ruling of things that cannot be shared; in that case, he will be considered a 
slave. 


It has also come in the hadith of Umm Salamah > that the Prophet (> 
said: 


When any of you women has a male mukatib and has what he can pay to free 
himself from slavery, let her veil herself from him. 


Ahmad, Abu Dawud, Ibn Majah, and At-Tirmidhi [who classed it as sahih] 


recorded it. 


In the hadith before, the Messenger of Allah ¢#} established it that a mukatib 
has become a freeman because it is permissible for male slave to look at his 
mistress as Allah said: 


...the (male) slaves whom their right hands possess... [An-Nur: 31]. 


As for the statement that he will go back to slavery when he fails to pay up his 
money in mukatabah, this is because it is considered that the owner does not 
have anything in place of his freedom. Therefore, when there is no payment, 
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there cannot be freedom. It was after Barirah < paid her masters the fee 
agreed upon that Aishah <) could have her, as earlier mentioned. 


As for the statement that whoever gets a baby from his slave girl cannot sell her, 
the proof for that is the hadith of Ibn Abbas that the Prophet ¢» said: 


Whoever an affair with his slave girl and she bears a child for him, she will 
become a free person the moment the man dies. 


Ahmad, Abu Dawud, Ibn Majah and Al-Bayhagi recorded the hadith above. 
There is Al-Husayn bin Abdillah Al-Hashimi; he is a weak narrator. Ibn Majah 
also recorded it from the hadith of Ibn Abbas €2» who said: the mother of 
Ibrahim (the son of the Prophet <4) was mentioned in the presence of the 
Prophet ¢}}, he then said: 


Her son has liberated her. 


Al-Daraqutni also recorded it; there is Al-Husayn bin Abdillah Al-Hashimi 
in the chain; he is a weak narrator as mentioned earlier. Al-Daraqutni and 
Al-Bayhaqi also recorded on the authority of Ibn Abbas <8} that The slave 
mother of ones child becomes a free person even if what she gave birth to is a 


stillbirth. 
The chain of that hadith is also weak. 


Al-Bayhaqi also recorded in the hadith of Ibn Laiah from Ubaydullaah bin Abi 
Jafar that the Messenger of Allah {> said to the Mother of Ibrahim: Your son 
liberated you. 


There are two successive cuts in the chain of the hadith. Ibn Hazm <% said: 
The hadith is authentic, the men of its chain are trustworthy, on the authority 
of Ibn Abbas 4» . 
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Ibn Umar also reported from the Prophet <Æ that he forbade that slave 
mothers should be sold, he 4} said: 
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They should not be sold nor given as gifts nor inherited; his master will continue 
to enjoy her so far he lives, when he dies she becomes free. 


Malik also recorded that in Al-Muwataa so also Al-Daraqutni as the statement 
of Ibn Umar. 


Al-Bayhaqi recorded it as connected report to the Messenger of Allah <>}, 
so also as a mawquf (the statement of a companion). All these Ahadith, even 
though there are some weaknesses in their chains, are sufficient as proofs. 
That is the view of the majority of the scholars. However, some scholars have a 
sae opinion, that it is permissible to sell them. They hold to the hadith of 
Jabir <: who said: 
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We used to sell slave mothers of our children in the time of the Messenger of 
Allah 4#; and Abu Bakr, but when it was the reign of Umar, he stopped us and 
stopped doing so. 


Abu Dawud, Ibn Majah, Al-Bayhagqi, and Ibn Hibban recorded the hadith, but 
there is no indication that Prophet <) was aware of their act. The difference 
of opinions over the matter from among the Sahabah to those after them is well 
known. 


As for the statement that a female slave will become free when her master who 
has got baby from her dies, the proof for that is the hadith earlier mentioned. 
She will be considered free after his death. 


As for the statement that she can become free before the death of her master 
who has baby from her if he chooses to do so, this is because the acceptance of a 
master to set a slave free is enough to make him a free man, not to talk of when 
there is a reason for his freedom, especially when the Messenger of Allah 4%) 
has said concerning a slave mother: Your son liberated you. This statement 
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indicates that there had been freedom as a result of her giving birth to a child, 
but there remains with the master some rights that will make the woman still 
remain in the capacity of a slave until he will die. However, the moment he 
makes a choice to free her, he has given his consent over that. 
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Chapter 10.14 Endowment 
Al-Waat 
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Whoever leaves his property in the path of Allah such a property becomes 
a reserved property, or he can decide to leave all the profit accruing from a 
property to be expended on any lawful project so far it is an act of closeness 
to Allah. The person manages the property can eat from it as necessary. The 
person who gave the property can also act as the manager like the rest of the 
Muslims with respect. Whoever makes a waqf of something that can hinder 
his heir will not have it void. Whoever leaves any wealth in a masjid or any 
religious institution such that there is none to benefit from it; such wealth can 
be spent over the people in need, and can be spent in meeting the general needs 
of the Muslims. Examples of such wealth is what is kept in the Kaabah and in 
the Prophets Masjid <4). Any waqf made over graves in order to raise their 
status or to beautify them, or any waqf such as will promote what is evil, is null. 


Explanation:. 


I say: It is the view of the majority of the scholars that waqf is legal and necessary 
in the Deen. At-Tirmidhi €& said, We are not aware of any difference of 
opinions among the Companions and the people of knowledge of the earlier 
generations regarding the fact that waqf of lands is permissible. 


There is a report credited to Shurayh that he said al-Wagf is not permissible. 
Abu Hanifah 4%} too said al-Waqf is not necessary. Meanwhile, all his 
companions opposed the opinion except Zufar. At-Tahawi <4 reported the 
statement of Abu Yusuf £3}, he said: had Abu Hanifah <3} aware of the proof 
for al-waqf, he would have said it is permissible. AlQurtubi €} said: Whoever 
rejects the permissibility of al-Wagf is rejecting the Ijma, therefore such will 
not be considered. 


Among the proofs indicating the correctness and necessity of al-Waqf is the 
hadith of Abu Hurairah €:} recorded with Muslim and some other collectors 
that the Prophet 44 said: 


. 
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When a human being dies, all of his deeds will be cut off except from three 
things: a flowing (everlasting) charity, a benefiting knowledge, or a righteous son 
supplicating for him. 


Also in the Sahihayn on the authority of Ibn Umar €@}, he reported that 
Umar €&} got a land in Khaybar and said: O Messenger of Allah, I got a land 
in Khaybar; I have never got any wealth as splendid as it is, what advice would 
you give me? He <$} said: 


If you like you can grant it for a charity purpose. 


Thereafter, Umar £4} gave it as a charity with the condition that it should 
neither be sold, nor gifted out, or inherited; [it is] for the needy, the close 
relations, manumission of slaves, taking care of visitors and for the wayfarers; 
there is no blame upon the person managing it to eat from it reasonably, 
without making wealth with it. 


An-Nasai, At-Tirmidhi who said it is hasan , and Al-Bukhari, in a suspended 
chain, on the authority of Uthman 4> that the Prophet 4#) arrived in 
Madinah and there was no potable water for people except the Well of Rumah; 
he <4} said: Who will purchase the Well of Rumah, put there his bucket and 
buckets for the Muslims for what is better than it in the Paradise? Uthman <4% 
said: Then I bought it from my real wealth. 


It is also recorded in the Sahihayn that the Prophet +} said: 


As for Khalid, he has endowed his armour and prepared them for the path of 
Allah. 


As for the statement that the person can decide to make the profits accruing 
from the waqf for other legal projects so far they are done to seek closeness to 
Allah, this is due to what the Messenger of Allah 4#) said to Umar 4%) as 
found in the hadith mentioned earlier: 
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If you like you can grant it for a charity purpose. 


The mention of charity seems to depict that he can give any kind of charity he 
wants from the waqf so far it is aimed at doing it for the sake of Allah. That was 
what Umar £4} did; he gave the land as a charity for the poor, close relations, 
manumission of slaves, visitors and wayfarers, as earlier mentioned. 


As for the statement that alMutawali [the person managing the waqf] can take 
some necessary and reasonable wealth from it, the proof for that is what has 
preceded in the waqf of Umar <> which the Prophet 4%} allowed for him. 


As for the statement that the Wagif (the person who donated his wealth) can 
take control of the management just like any other Muslim, the proof for that 
is what has been mentioned in the hadith of Uthman €:&} in the statement of 
the Messenger of Allah >: 


...put there his bucket and the buckets of the Muslims... 


As for the statement that whoever makes an endowment that can hinder his 
heirs will have it void, this is because Allah has not given permission for that, 
rather He gave permission for a flowing charity, which the giver will benefit 
from, not a flowing sin that will perpetually fetch him sins and retributions. 
Allah, The Almighty Lord, has indeed forbidden causing harm to one another 
in His Noble Book generally and specifically, so also was the Messenger of 
Allah £} as shown in the hadith: 


No harm should be caused, and no reciprocating of harms to others, in Islam. 
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The hadith has been mentioned before. 


Moreover, there is a specific prohibition from causing harm to others as 
indicated in the obligation of not harming the neighbours, heirs, and similar 


people. 


As for the statement that any wealth put in a masjid or any institution such that 
the money is not benefiting to anyone, such as the wealth put in the Kaabah or 
the Masjid of the Prophet <>, that it can be directed to benefiting purposes, 
the proof for that is the hadith of Aishah <} recorded in Sahih Muslim and 
some other collections, she € said: I heard the Messenger of Allah <$) say: 
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Had your people not just come out of Jahiliyyah or unbelief, I would have spent 
the treasures of the Kaabah in the path of Allah. 


The hadith indicates that it is permissible to spend what is in the Kaabah (of 
wealth) when there is no any restraining factor the factor is people being new 
to Islam. That factor is no more now, the affair of Islam has been established 
since the days of the Companions {<#%>, not to talk of in the later time. 


Moreover, if this is the ruling concerning a wealth left in the Kaabah, the wealth 
left in other masjids is more entitled to being spent in other Islamic course 
(when the wealth is lying waste), this is understood by the meaning of the 
purport of the text. 


Therefore, whoever dropped any wealth in the Masjid of the Messenger of 
Allah <Æ}, or the Kaabah, or any other masjid, lying waste, such wealth will 
not be regarded as a means of seeking closeness to Allah, or considered a waqf 
or charity, it will rather be regarded as a treasure which might come under the 
Word of Allah the Almighty: 


..and those who hoard up gold and silver [Al-Kanz: the money, the Zakat of 
which has not been paid], and spend it not In the Way of Allah, announce unto 
them a painful torment. [Tawbah: 34]. 


Meanwhile, this narration from Ahmad and Al-Bukhari on the authority of 
Abu Wail is not contradictory to what is discussed about directing donated 
wealth to a masjid to other useful things. The hadith goes thus: I sat near 
Shaybah in this masjid and he said: I too sat near Umar in that your seat and 
said: I have thought of not leaving any yellow or white metal (money) in this 
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masjid except that I share them among the Muslims (in need). I said: You cant 
do that! He asked: Why? I said: 


Your two predecessors did not do it. He said: The two are those to be emulated. 
This hadith is not contradictory to that conclusion because the resolution 
of Umar and Shaybah bin Uthman bin Talhah from this hadith is not but to 
emulate the Messenger of Allah €% and Abu Bakr <4}, however, the hadith 
of Aishah <) has clearly stated the reason why the Messenger of Allah <44% 
did not do that, which therefore becomes a practice to be emulated. 


As for the statement that any waqf made to the graves for the reasons mentioned 
in the summary above, there is no doubt about its futility. That is because 
raising the graves is prohibited, as contained in the hadith of Ali <4% that he 
was commanded by the Messenger of Allah €} to level every raised grave, 
and to cut off every status. The hadith is in Muslim and some others. 


So also, it is prohibited to give a waqf for beautification of the graves, worse than 
that is causing tribulations for the people visiting the graves such as covering a 
grave with a big curtain, or putting precious stones, or is similar thing. Doing 
all those for the grave makes common people tend towards exalting the people 
in those graves beyond their position such as developing erratic beliefs in them. 
So also is making a waqf for slaughtering for graves, or what is similar, among 
other things that are apparently contradictory to the Shari‘ah. 


Nevertheless, if he were to make a waqf of feeding for people who visit graves 
(in the manner prescribed by the Shari‘ah), or what is similar, this kind of waqf 
will be regarded a waqf for the visitors not for the grave itself. Moreover, a 
donator will not give his waqf to a grave except that that will lead to sins; it can 
also lead people to having erratic beliefs in the Deen. 


Summarily, making waqfs for graves is a great evil and an immense disavowing 
matter, except if were to be made for mending faulty graves that will not involve 
beautifying or raising them, in that wise, it may be permissible, except that 
other than graves is better to be spent such money upon as said by As-Siddiq 
{>}: A living person is more entitled to new shrouds or a similar statement. 
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Al-Hadiyyah 


It is legislated to accept gifts and reciprocate them. Gifts are permissible 
between a Muslim and a Kafir. It is prohibited to call back ones gift after giving 
it out. Children must be treated equally with respect to gifts. Returning a gift 
without any legal reason is detestable. 


Explanation: 


I say: As for the statement that it is legislated to accept gifts, the proof for that is 
the hadith of Abu Hurairah <4} as recorded with Al-Bukhari that the Prophet 


<>» said: 
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If I were to be invited to a (feast) of an animal foot or its arm I would have 
responded to the call, and if the foot of animal or its arm were to be given to me 
as gifts I would have accepted them. 


Ahmad and At-Tirmidhi recorded the like of the hadith on the authority of Anas 
{>}. At-Tabarani recorded from the hadith of Umm Hakim Al-Khuzaiyah 
dæ), she said: I said O Messenger of Allah, you hate returning gifts. He <4) 
said: What a shameful thing (to return gifts)! If I were to be given an animals 
foot as a gift I would have accepted it. 


Ahmad recorded a hadith on the authority of Khalid bin Adiyy <4% that the 
Prophet 42 said: 


Book of Gifts bl Cts 


t aJ) aay le 33) gr Kb oa, 


Whoever receives a gift from his brother, without prying or asking for it, should 
accept it; it is a gift from Allah to him. 


Al-Bukhari and some others recorded a similar hadith on the authority of 
Aishah €<} that she said: The Prophet <$) used to accept gifts and would 
compensate them for it. 


There are many Ahadith on the topic of accepting gifts and compensating for 
them; that is well known from him <4}. 


As for the statement that a Muslim can give a gift to a Kafir and vice versa, that 
is because the Prophet <$} used to accept gifts made to him by Kuffar as was 
recorded by Ahmad, At-Tirmidhi, and Al-Bazzar in the hadith of Ali 4%), 
who said: Kisra (the Emperor of Persia) sent a gift to the Messenger of Allah 
<> and he accepted it, and Qaysar (the Emperor of Rome) sent a gift to him 
<<) and he accepted it, so also some other kings. 


Abu Dawud also recorded in the hadith of Bilal €&} that the Emperor of Fadak 
gave the Prophet <4 some gifts. 


Also in the Sahihayn on the authority of Anas €2} that Ukaydir Duumah sent 
a gift of silk cloak to the Messenger of Allah <$}. 


Abu Dawud also recorded in the hadith of Anas <4 that the King of Rome 
sent a gift of velvet material to the Messenger of Allah <$} and he wore it. 


Also in the Sahihayn in the hadith of Ali £4) that Ukaydir Duumah Al-Jandal 
sent a silk cloth to the Messenger of Allah (&) and he gave it to Ali, he <> 
told him: Share it as veils among the Fatimahs. 


Al-Bukhari also recorded on the authority of Asma bint Abi Bakr €@} that 
she said: My mother came desirous of Islam, and that was in the time of the 
Quraysh. So I asked the Prophet €} if I could treat her well; he said yes. 


Ibn Uyaynah €} said: that was why Allah revealed: 
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‘Allah does not forbid You to deal justly and kindly with those who fought not 
against You on account of Religion and did not drive You out of Your homes. 
Verily, Allah loves those who deal with equity.” [Mumtahinah: 8]. 


Ahmad and At-Tabarani recorded in the hadith of Umm Salamah <») that the 
Prophet <Æ} said to her: 
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I have sent a garment and two ounces of perfume to An-Najashi <) as gifts, 
and I can see that he had died, perhaps my gifts would be returned to me, if it is 
sent back you are going to have it. 


There is Muslim bin Khalid Az-Zinji in the chain, Ibn Main and others held 
him to be trustworthy. Meanwhile another group of scholars held him to be a 
weak narrator. 


There are various Ahadith indicating that the Prophet <Æ» used to accept gifts 
from the Kuffar. 


As for what Ahmad, Abu Dawud, At-Tirmidhi, and Ibn Khuzaymah recorded, 
which Ibn Khuzaymah and At-Tirmidhi held to be sahih, in the hadith of Iyadh 
bin Hammad that he made a gift of something or a camel to the Prophet 4%}, 
and he €} said: Have you embraced Islam? The man replied in the negative, 
Messenger of Allah > then said: 


I have been forbidden from taking scum of the polytheists. 


Musa bin Uqbah also recorded in Al-Maghazi from AbdurRahman Ibn Kaab 
bin Malik <% that Aamir bin Malik the one referred to as shooter of arrow 
tips arrived in Madinah and made a gift to the Prophet <4}, said to him: 
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I do not accept gifts from polytheists. 


Author of Al-Fath €&} said: The men of the chain are trustworthy except that 
it is a mursal. 


Al-Khatabi said: The most likely thing is that the hadith is abrogated. It is 
opined that the reason why the Messenger of Allah <) retuned the gift to 
them was to make them angry, and not to have a soft heart towards them. It is 
not proper to have soft mind towards polytheists. 


As for his acceptance of certain gifts +} as earlier mentioned, perhaps that 
was because those whom he €} accepted gifts from become are People of the 
Book. Another opinion was that he returned the gift of those who sought his 
love and friendship but accepted the gifts of those whom he too was desirous 
of their acceptance of the Deen. Turning down of some of the gifts can also be 
to just indicate undesirability of that, which does not imply its impermissibility. 
That is to merge all the Ahadith together. The meaning of scum of the polytheists 
is stated in Al-Fath as their gift. 


As for the statement that it is not permissible to call back ones gift, this is 
because alhadiyyah is lexically and technically alhibbah a gift. It has come 
in the hadith recorded on the authority of Abdullah bin Abbas €&} that the 
Prophet ¢} said: 


Someone who calls back his gift is like a person who eats back his vomit. 


The hadith is also recorded in Sahih Muslim. In another version of Al-Bukhari, 
it reads: 
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...we dont lay bad example. 


Ahmad and the Collectors of Sunan among whom was At-Tirmidhi, who 
graded it as sahih so also Ibn Hibban, and Al-Hakim recorded on the authority 
of Ibn Umar < back to the Prophet <44) that he <$} said: 
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It is not permissible for a person to give a gift and later calls it back except a 
father in what he gives his son as a gift, the similitude of someone who calls back 
his gift is like a dog who ate to its fill, then vomited after which it began to eat 
his vomit. 


His statement 4% not permissible indicates that calling back of gifts 
is prohibited, without considering the similitude of a dog made by the 
Prophet +} upon which scholars differ; does that indicate a prohibition or 
a discouragement. The view of the majority of the scholars is that the act is 
oe except in the case of a father and his son as the author of Al-Fath 
4» said. 


As for the statement that it is obligatory on a parent to be fair among his 
children with ee to sharing gifts among them, the proof for that is the 
hadith of Jabir 4: recorded in Muslim and some other collections that he 
d) said: The wife of Bashir said: Give my son a gift of a male slave and inform 
the Messenger of Allah <% about that. He then went to the Messenger of 
Allah ¢#} and informed him what she had said. The Messenger of Allah €43} 
asked: Does the son have brothers? He said: Yes. The Messenger of Allah 4%) 
asked further: did you give all of them the like of what you have him? He said: 
No. He then said: that is wrong; I will never be a party to anything except the 
truth. 


In the version of Ahmad in the hadith of An-Numan bin Bashir €@}, the 
Messenger of Allah <4} said: 
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Do not make me a witness over falsehood; your children have the right of being 
just to them over you. 

Also in the Sahihayn in the hadith of An-Numan bin Bashir <}, the Prophet 

<$ said: 


Have you given all your children the like of this gift?. 
He replied: No. | 
Then the Messenger of Allah <Æ) said: Go and take back the gift. 
In the version of Muslim also on the authority of An-Numan 44%}, he (4) 


said: 


Fear Allah and be just among your children. 
That made the man called back the gift he had given. 
In the version of Al-Bukhari, the word Al-Atiyyah [gift] was mentioned. 
Ahmad, Abu Dawud, and An-Nasai also recorded on his authority that the 
Messenger of Allah <# said: 


Be just among your children! Be just among your children! Be just among your 
children! 


At-Tabarani, Al-Bayhaqi, and Said bin Mansur recorded on the authority of 
Ibn Abbas [that the Messenger of Allah <34> said]: 
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Be just among your children with respect to gifts; if I were to favour some people 
over others I would have favoured women. 


There is Said bin Yusufin the chain; he has some weakness. The hadith is graded 
hasan in Al-Fath with this chain. 


The Ahadith indicate the obligation of being just among the children, and 
that preferential treatment among them is evil; whomever does that must take 
back whatever he has given any of them at the expense of the others. That is 
the view of Tawus, AthThauri, Ahmad, Ishaq and the Malikis. Meanwhile, the 
majority of the scholars are of the view that being just among the children is 
just a recommended act, the meaning they gave the Ahadith (commanding 
fairness) is not considerable. 


As for the statement that it is discouraged to return a gift when there is no 
lawful reason for returning it, the proof for that is what was recorded in the 
first part of the work of proofs saying gifts ought to be taken from whomever 
gives it. Nevertheless, if there is a lawful reason for not taking it, it should not 
be taken. An example of such is any gift made to the people in authority upon 
the hope that they would tend towards the giver of the gift; this is a rashwah 
(bribe), proofs will be mentioned later regarding the prohibition of that. 


There is also a narration indicating that it is not permissible to make gifts to 
leaders. Comment is coming over the routes of the hadith of gifts to leaders in 
the Book of Judicial System. 


The reason for the prohibition (of making gifts to people in authority) is that 
it will become a bribe that can prevent the authority from carrying out what is 
expected of them concerning judgments or other duties. 


An example of such gift is the type made to the person teaching one the Qur'an. 
The proof (against that) has been mentioned under the section of Ijarah. The 
same thing applies to what is given to a soothsayer, or a prostitute, or similar 
person. Another example is any gift made to whoever is accomplishing a thing 
for one, this is what is understood from the hadith of Abu Umamah <: from 


the Prophet <Æ that he said: 
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Whoever pleaded on behalf of his brother and was given a gift upon it, then 
accepted it has indeed approached one of the doors of riba. 


Abu Dawud recorded the hadith via the route of Al-Qasim bin AbdurRahman 
Al-Umawi Ash-Shami. There are some ill comments about him. Nevertheless, 
the Shariah has come with what prevents giving or accepting any gift that falls 
within descriptions earlier discussed. 
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Chapter 11.1 Donations 
Al-Hibat 
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If given without any substitution, then it has the same ruling as al-hadiyyah 
(gift) as applied to the cases discussed earlier, but if given with an expectation 
of a profit then it is a transaction, thus having the rulings of transaction. Al- 
Umra [a donation that lasts until the death of the donator] and Ar-Ruqba [a 
donation whereby the donor and whom it is donated to watch who dies first] 
create possession for whomever is so described and for their progeny after 
them and there cannot be going back on it. 


Explanation: 


I say: As for the statement that al-hibbah without substitution is al-hadiyyah in 
effect, this is because lexically and technically al-hadiyyah is al-hibbah; there is 
no difference between them. It is only a new terminology. So when al-hibbah 
has no expectation of profit behind it then reciprocating it with a similar kind 
act is permissible under the Shariah, a Kafir can come in, so also it is not 
permissible to go back on it and children must be treated equally regarding it. 
It is also not permissible to return it except when there is a lawful reason for 
doing so. 


But if it were carried out in expectation ofa profit, then it becomes a transaction 
because what is considered in every trade is consent and absence of it; each of 
them will be regarded to be present in al-hibbah carried out with hope of profit 
even when it is taking place as a donation. 


However, if the person donated to ordinarily reciprocate the kind gesture of 
the donor, which the latter is not excepting anyway, then such will be regarded 
as al-hadiyyah. In simple words, al-hibbah without profit is the same as al- 
hadiyyah that has been earlier explained. When there is profit expected, it 
becomes a business transaction so the rules of the latter will apply. The proofs 
for each have been cited earlier on, there is no need to bring them again now. 


As for the statement that Al-Umra and Ar-Rugba necessitate possession, and 
other things that were said, the proof for that is the hadith of Abu Hurairah 
<:>} recorded in the Sahihayn and some other collections that the Prophet 


(2 said: 
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Al-Umra is an inheritance to the people who have it. 
Or that he <4» said: Gift. 


There is another hadith on the authority of Jabir <} in the Sahihayn that 
ruled that any donation connected to another persons death is for the person 
given to. In the version of Muslim, he <$} said: 


Whoever gives Al-Umra, it is for the person given made for whether dead or 
living, and for his progeny after. 


In the version of Ahmad, Muslim and Abu Dawud, it has that: Al-Umra which 
the Messenger of Allah ¢}} allowed is when the donor says: This is for you and 
your progeny. But if he were to say: This is for you so far as you are alive such a 
donation will go back to the donor afterwards. 


But there is this view that the comment is from Abu Salamah <4, that it 
is a mudraj inside the hadith of Jabir € therefore there is no proof i in its 
purport neither can it be used to limit the scope of the Ahadith made Al-Umra 
absolute, like the two hadiths that we earlier mentioned. So also, the hadith of 
Zayd bin Thabit <4 recorded by Ahmad, Abu Dawud, Ibn Majah, and Ibn 
Hibban that the Messenger of Allah <Æ} said: 
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Whoever gives Al-Umra, it is for the person he made it for, dead or living, 
and do not make a Ar-Rugqba (a gift given while waiting for the death of the 
other person given), whoever does a Ar-Ruqba of any property, it is a path to 

inheritance. 
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Ahmad and An-Nasai recorded in the hadith of Ibn Umar €:&} that he said the 
Messenger of Allah €} said: 


Do not make Al-Umra or Ar-Ruqba for whoever makes either Al-Umra or Ar- 
Rugba of a property, it becomes the property of whomever it is made for, living 
or dead. 


The men of the chain are trustworthy. 


However, there is a narration that sets in a controversy, that is what An-Nasai 
recorded in the hadith of Jabir <% upon the wording that the Prophet <4} 
ruled that Al-Umra is for someone to give a property to another person and his 
successor with the condition that if the person given and his successors should 
die, it then goes back to the donor and my progeny. Ahmad recorded it on the 
authority of Jabir 2} that a man from among the Ansar made a donation of 
a garden of date palm to his mother, the mother died thereafter, then came the 
man's brothers all claiming that they had equal right to the property. The man 
refused to accept their claim, so the matter was taken to the Prophet <% who 
then shared the property among as inheritance. 


The men of the chain are authentic. Abu Dawud also recorded it. 


This hadith and what came before it indicate that the donated property will 
go to the heir even if that is not mentioned in the agreement, or there is a 
condition that heirs are not included. Therefore a statement like the property 
would back to me after your demise will not be given any consideration. The 
property will rather become that of the person donated to whether in Umra or 
Ruqba, and for his heirs after him. That is the view of some Shafiis. 


The majority of the scholars are however of the view that when a donor says to 
someone: This is for you till your death, when you die the property comes back 
to me; that such a property will be regarded as a debt for a period of time that 
would go back to the donor [in a Umra] when the person dies, these scholars 
hold to the narration of Jabir € that has earlier been mentioned, and we 
have equally made certain comments; we mentioned that there was a case of 
idraj** in it. 


34  Idraj is when a narrators accidental or intentional comment mixes with the comment of the 
Messenger of Allah <4). The hadith is called a mudraj, so it is one of the categories of weak hadith. 


m 


Book of Gifts blag Gus 


The concept of Al-Umra was of Jahili origin, it means leaving a property in the 
possession of another until his death. An example of that is when a man gives 
another man a house and says, I gave it out to you until your death, this is why 
it is called Al-Umra. 


As for Ar-Rugba, it is derived, as a term, from al-muraqabah watching over 
because each of the person involved in the arrangement watches out for the 
death of another so that the property can eventually be his, so also their heirs, 
all of them watch who will first die. 


That is the lexical meaning of Al-Umara and Ar-Rugba. 
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Taking an oath ought to be in the Name of Allah the Almighty or with any of 
His Attributes. It is forbidden to swear with other than Allah. Whoever swears 
[by Allah] and says together with it: Insha Allah [if Allah wills] has made an 
exception in his oath such will not expiate when he breaks his oath. Whoever 
swears Over a phenomenon but sees another better matter should go for that 
which is better but will have to expiate for his oath. Whoever is forced to make 
an oath is not bound by it therefore he will not be regarded as a sinner if he 
breaks the oath and he will not expiate for it. Al- Yamin Al-Ghamus [a deceptive 
oath] is the one which whoever is making it knows that he is not truthful. There 
is no blame upon an accidental statement [Al-Laghw]. One of the mutual rights 
between the Muslims is that they should help fulfil the oath of whoever makes 
it. The expiation for an oath is what Allah the Almighty mentions in Al-Qur'an. 


Explanation: 


I say: As for swearing in Allah's Name, that is very clear, as for His Attributes, it 
is because the Messenger of Allah 4#} swore with mugallibulqulub [Changer 
of the hearts] as it has come in the hadith of Ibn Umar €&} recorded in Sahih 
Al-Bukhari and some other collections that he used to swear much with: 


Nay, by the Changer of the hearts. 


It is also recorded in the Sahihayn on the authority of Umar €&) that the 
Prophet €}} said about Zayd bin Harithah €@}: 
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I swear by Allah, he (Zayd) is the best for leadership. 


It has also come authentically from him +} that he swore with: 


I swear by He in Whose Hands is my soul. 
The hadith is in the sahih. 
The Prophet 4%} also reported from Jibril <x} that he said [to Allah the 
Almighty]: 


By Your Honour, none will hear about it except that he wishes to enter it. 


He was referring to Al-Jannah. The hadith is in the Sahih also. There are several 
other Ahadith. 


As for the statement that swearing by other than Allah's Name and Attributes 
is forbidden, the proof for that is the hadith of Ibn Umar <% recorded with 
Muslim and some others that the Prophet <% heard Umar €:&} swearing by 
his fathers name, he +} then said: 
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Indeed Allah has forbidden you from swearing in you fathers names, whoever 
wants to swear should swear in Allah's Name, or remain silent. 


In another version, he ¢} said: 


Whoever must swear should do so in Allah's Name. 


In the hadith recorded on the authority of Abu Hurairah <} as found with 
Abu Dawud, An-Nasai, Ibn Hibban, and Al-Bayhaqi, he said the Messenger of 
Allah <4 said: 


Do not swear except in Allah's Name; do not swear except you are truthful. 


Abu Dawud and At-Tirmidhi who classified it as hasan and Al-Hakim who 
held it to be sahih, recorded from the Prophet <> that he 44} said: 


Whoever swears in other than Allah's Name has committed unbelief. 


In another version: 


...has committed polytheism. 
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The hadith can be found with Ahmad in this version. In the version of At- 
Tirmidhiand Al-Hakim, he €} said: 


...such has committed unbelief and polytheism. 
There are several other Ahadith in the section. 


As for the statement that whoever swears and says: Insha Allah that such has 
made an exception in his oath, the proof for that is the hadith of Abu Hurairah 
<> who said the Messenger of Allah <4 said: 


Whoever swears and says Insha Allah has no expiation to make. 


Ahmad, At-Tirmidhi, Ibn Majah, An-Nasai and Ibn Hibban recorded the 
hadith. In the version of Ibn Majah it goes thus: 


He has his exception (in his favour). 


In the version of An-Nasai, he €} said: 


...such has indeed made an exception. 


z se 


Book of Oaths lod! OLS 


Al-Hakim recorded it; Ibn Hibban held it to be sahih. 
Abu Dawud recorded from Ikrimah that the Prophet <$) said: 


By Allah I shall fight the Quraysh. 
Then he ¢} said: 


If Allah wills. 


He repeated the statement, By Allah I shall fight the Quraysh, Insha Allah. 
However, He did not fight them! 


Abu Dawud said more than one recorders of hadith has recorded it on the 
authority of Ibn Abbas €»; Al-Bayhagi recorded it however as a disconnected 
and connected narration. 


Another hadith that gives support to the hadith of the section is the one in the 
Sahih that Sulayman bin Dawud 3} said: 


I shall go round all my seventy wives tonight... 


In that hadith, the Messenger of Allah <% said: 


a 
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Had Sulayman added: Insha Allah, he would not have expiated for it. 


That is the view of the majority of the scholars; Ibn AlArabi €&} even said 
there is a consensus over it, he said: Muslim scholars agree that the word Insha 
Allah after an oath absolves the person from expiating for it upon the condition 
that there is no lapse of time. 


Malik {<} said: The best of what I have heard regarding making an exception 
in an oath is that the exception will be considered for the person making the 
oath so far he says it immediately, it must be connected to the speech he made 
otherwise there is no exception for him. 


This is the position of the people of knowledge that when someone makes an 
exception with the word Insha Allah after an oath, connected with the speech, 
he is absolved from expiating for it. 


As for the statement that whoever swears over a thing and later sees a better 
thing should refrain from carrying out the first, that he should expiate for his 
oath and go for the better, the proof for that is what is established in the aru 
and some other collections in the hadith of AbdurRahman bin Samurah 44%} 
who said the Messenger of Allah <4) said: 
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If you swear over a thing and you see what is better than what you have sworn 
over, carry out what is better and expiate for your oath. 


In another narration, he <$} said: 


Expiate for your oath and go for that which is better. 
In the version of An-Nasai and Abu Dawud, he €% said: 
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Expiate your oath and then go for that which is better. 


Muslim and some others recorded on the authority of Adiyy bin Hatim 44%) 
and on the authority of Abu Hurairah <4}, what is similar. Also in the Sahihayn 
on the authority of Abu Musa, that he +} said: 
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I will not swear over a thing then see what is better than it except that I will go 
for that which is better and expiate for my oath. 


There are several other Ahadith in the section. 


As for the statement that whoever is forced to make an oath is not under an 
obligation to carry it out, neither is he a sinner if he fails to carry it out, this is 
because the act of a person under duress is no act at all. 


Allah has indeed said whoever makes a statement of Kufr due to duress is not 
at faults; He The Almighty said: 


.... except him who is forced thereto and whose heart is at rest with Faith... [An 
Nahl: 106] 


We also have this hadith: 


ee 
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It has been overlooked for Ummah: mistakes, forgetfulness, and what they are 
forced to do. 


The hadith above have some comments against it. 


A person forced to make a false oath cannot be said to have any sin because it 
was not his decision; to say that such a person will be responsible for the sin 
would be wrong logically and textually. 


As for the statement that a deceptive oath is the one which the person ee 
it knows its falsehood, the proof for that is the hadith of Ibn Umar €:&} who 
said, a Bedouin came to the Prophet 4} and said: O Messenger of Allah, what 
are the major sins? in his response to the question, the Messenger of Allah <> 


...and a deceptive oath. 


In the hadith, he said he asked, What is a deceptive oath? The Messenger of 
Allah <4 replied: 


A false oath made to eat up the wealth of a Muslim. 


As for the statement that there is no blame over any unintentional oath, the 
proof for that is the Word of the Almighty that goes thus: 


‘Allah will not punish you for what is unintentional in your oaths” [Al Maidah: 
89]. 


———— 
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It is recorded in Al-Bukhari on the authority of ‘A’ishah ¢} that she said the 
Verse above was revealed regarding a man who said: Nay by Allah, yes by Allah. 


Ibn Al-Mundhir recorded what is similar to that on the authority of Ibn Umar, 
Ibn Abbas, and some other Companions ¢ 4}. He also cited some Tabiun of 
that view. 


Abu Dawud recorded on the authority of ‘Aishah ¢#} that she said that the 
Messenger of Allah 4#} said: 


[Unintentional oath] refers to a man's speech in his home Nay by Allah, yes by 
Allah. 


Al-Bayhaqi also recorded the hadith so also Ibn Hibban; Al-Daraqutni held 
it to be an authentic statement of a Sahabi. Abu Dawud said: More than one 
narrator had reported it from Ata €} then from #ishah > as her statement. 


The view of the Hanafis is that it is when a person swears over a thing he thinks 
of but later appears to him to be the opposite. That is also a view of some other 
scholars. It is also said that it is an oath a man made to escape something he 
fears. 


The difference of opinions over that is well known but the interpretation given 
by the Sahabah to the Noble Verse takes precedence over the interpretations of 
others. 


As for the statement that it is among the mutual rights of Muslims that they 
should assist their fellow Muslim in fulfilling their oath, the proof for that is 
what has come in the Sahihayn as a command from the Messenger of Allah 
<) about that, as recorded on the authority of Al-Bara and some other 
companions of the Messenger of Allah <> . 


Ahmad recorded on the authority of Abu Zahiriyyah from Aishah <4% that a 
woman made a gift of date to her, that she ate a part of it and there remained 
the other part, the woman said: I swear that you eat the remaining part. The 
Messenger of Allah <$ said: 
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Assist her over her oath, since the sin will upon he who vowed. 
The men of the hadith are trustworthy. 


As for the statement that the legal expiation is what Allah mentioned in Al- 
Quran, and that is His Word: 
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.. but He will punish you for your deliberate oaths; for its expiation (a 
deliberate oath) feed ten poor persons, on a scale of the average of that with 
which you feed your own families; or clothe them; or manumit a slave. But 

whosoever cannot afford (that), then he should fast for three days. That is the 
expiation for the oaths when you have sworn. And protect your oaths (i.e. do not 
swear much). Thus Allah make clear to you his Ayat (proofs, evidences, verses, 
lessons, signs, revelations, etc.) that you may be grateful. [Al Maidah: 89]. 
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A correct oath is the one done to seek the Pleasure of Allah, The Almighty. 
Therefore, a vow must be an act of seeking closeness to Allah. No vow is 
acceptable in disobedience to Allah. An example of a sinful vow is when a man 
seeks to act unjustly between his children by a vow, or when he wants to show 
preference to one of his heirs above others in opposition to what Allah has 
legislated. Other examples of sinful vows are the ones made over graves and 
things Allah has not permitted. Whoever makes compulsory on himself an act 
which Allah has not made compulsory is not bounded by it, so also is if the act 
were to be what Allah has legislated but the person cannot withstand it out. 
Whoever makes an unnamed vow, or a sinful one, or the type he cannot carry 
out, such should just expiate for an oath. Whoever makes a vow to do an act of 
seeking closeness to Allah when he was a mushrik, he must fulfil it. Vows made 
regarding inheritance can only be fulfilled within one third of the property. Ifa 
person who made a vow dies before he can fulfil it, his children can fulfil it on 
his behalf and it will be acceptable. 


Explanation: 


I say: As for the statement that no vow is valid except it is made with the 
intention of seeking Allah's Pleasure, this is because there is a prohibition 
against vowing as recorded in the Sahihayn and some other collections on the 
authority of Ibn Umar <4) who said: The Messenger of Allah €} forbade 
making vows; he said: It prevents nothing, rather it is used to pull out some 
wealth from a miser. 


There is another similar hadith recorded in the Sahihayn on the authority of 
Abu Hurairah <4} there came a permission regarding vows of obedience but 
the prohibition remains as regard vows of sins, as recorded in the Sahihayn and 
some other collections on the authority of ‘Aishah <4») from the Prophet <4} 
that he said: 
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Whoever makes a vow to obey Allah should do the act of obedience, but 
whoever makes a vow to disobey Him should not. 


It is upon the meaning of the hadith above that the Word of Allah below will 
be well understood: 


They (are those who) fulfil (their) vows... [Al Insan: 7]. 


[Al-Imam] At-Tabari £2} recorded with an authentic chain on the authority 
of Qatadah who said regarding the Word of Allah cited above: They used to 
make vows of obedience to Allah such as Salah, fasting, Zakat, hajj, Umrah and 
every other thing Allah made obligatory over them; this is why Allah called 
them al-abrar the righteous. 


There is another phrase that came saying the expression is specific; that there 
is no vow making except in acts of obedience to Allah alone, this is as recorded 
by Ahmad, Abu Dawud, and some other collectors on the authority of Amr 
bin Shuayb from his father, who also reported from his father <#%) that the 
Prophet <4} said: 


There is no vow making except in acts of obedience done to seek Allah's 
Pleasure. 


Muslim and other collectors recorded on the authority of Ibn Abbas <> that 
the Messenger of Allah 4» said: 
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Whoever makes a vow of disobedience its expiation is the same as that of an 
oath making. 


Ahmad and the Collectors of Sunan recorded on the authority of Aishah <a% 
that the Prophet ¢} said: There is no vow in disobedience, its expiation is the 
same as the expiation for oath making. 


As for making a vow of acting unjustly between ones children, the proof for that 
is what has been mentioned in the Book of Gifts, so also is any act that opposes 
what Allah has legislated regarding inheritance, this is because opposing that 
is an act of disobedience, and there is no vow in disobedience as mentioned 
earlier on. 


As for making vows over graves, that is certainly not a vow in obedience, neither 
a vow made to seek the Face of Allah. Rather such a vow will be considered 
disobedience if it leads to having erratic beliefs with respect to the people in the 
graves, as that often occurs. 


Abu Dawud recorded with a fair chain from Said bin Al-Musayyab that two 
brothers from Ansar had an inheritance, one of them asked his brother about 
it; he replied: If you go on asking me, then I make a vow that all my wealth will 
go in the service of the Kaabah. Umar <4 then said to the man: Kaabah is not 
in need of your wealth; expiate for your oath, there is no vow in disobedience 
to Allah, or in severing the ties of kinship, nor over what you do not possess. 


Malik and Al-Bayhagi recorded with an authentic chain, held to be authentic 
by Ibn As-Sakan, that A'ishah < was asked regarding a man who proclaimed 
he would place all his wealth under the service of the Kaabah he speaks to any 
of his close relation. She &@} said: He should expiate for his oath. 


Consequently, if all these acts are acceptable to be done with respect to the 
Kaabah, not being acceptable with respect to other places or graves is better 
said. 


It comes under this ruling as well, vows which Allah has not legislated: such as 
the ones made to beautify masjids or the ones made to people of disobedience 
in support of their act. All those are examples of vows made in disobedience 
to Allah. The least they could be is to regard them as vows not permitted by 
Allah; the ones permitted by Allah are ones carried out in obedience to Allah, 
and to seek His Face. All forms of permissible vows come under these two 
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reasons, and from them, we can distinguish between a permissible, detestable, 
and prohibited vows. 


As for the statement that whoever makes compulsory upon himself an act 
which Allah has not legislated, that such act will not be obligatory, the proof 
for this is the hadith of Ibn Abbas < recorded in Sahih Al-Bukhari and some 
other collections that he <: said: The Messenger of Allah €#}} was making 
a sermon one day while a man was standing, he €} asked about him , they 
said: he is Abu Israil, he vowed to remain standing in the sun, without sitting 
or seeking a shade, and that he would not talk, and he would fast. The Prophet 


<4} said: 


Tell him to start talking, seek a shade and sit, but complete his fasting. 


Ahmad recorded on the authority of Amr bin Shuayb from his father, who also 
reported from his father, a similar hadith regarding a man who made a vow 
that he would remain in the sun until the Messenger of Allah €$ would finish 
his talk, the Prophet €#}} said to him: 


A vow is made to seek Allah's Pleasure. 


As for the statement that whoever makes a lawful vow about something he is 
incapable of carrying out, that it is not compulsory upon him to fulfil the vow, 
the proof for that is the hadith of Anas <4% recorded in the Sahihayn and 
some other collections that the Prophet <4 saw an old man being helped to 
walk by his two sons, he €<} asked why? He was told the man vowed to walk, 
the Messenger of Allah ¢#}} said: 


Ay 
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Indeed Allah is in no need of the punishment this person has inflicted upon 
himself. 


Then he 4%) commanded him to ride a mount. 


In an additional narration from An-Nasai, it was recorded that the man vowed 
to walk down to the House of Allah! 


Abu Dawud recorded with an authentic chain from the Prophet ¢#}} that he 
{> said: 


Whoever makes an unspecific vow, the expiation for such is the same as the 
expiation for an oath. Whoever also makes a vow but becomes incapable of 
exhibiting it, the expiation for that is the same as the expiation for an oath. 


Ibn Majah also recorded it but with this addition: 


Whoever makes a vow which he can afford let him do it. 


An example of that was his <4) command to the man who vowed that he 
would go on his foot to Kaabah, that he should rather ride an animal. The 
hadith is recorded in the Sahihayn on the authority of Uqbah bin Aamir 4%). 
It is also there in Musnad Ahmad and Sunan Abi Dawud on the authority of 
Ibn Abbas £}; also in the former on the authority of Uqbah bin Aamir 44%}. 


As for the statement that whoever makes an unspecific vow, or a vow that is 
an act of disobedience, or a vow he cannot afford, that such a person will have 
to expiate for it as he will do in an oath, the proof for that is the hadith of 
Uqbah bin Aamir 4%% recorded with Ibn Majah and At-Tirmidhi who also 
authenticated it that the Messenger of Allah 4#} said: 
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The expiation for an unnamed vow is the same as that of an oath. 


The hadith is recorded in Sahih Muslim but without this statement: an unnamed 
vow. That has also been mentioned in the hadith of Ibn Abbas €: that was 
shortly mentioned regarding a person who made an unnamed vow. 


Muslim recorded on the authority of Ibn Abbas <4% that the Prophet 44 


said: 


Whoever makes a vow in disobedience, expiating for it is the same as that of an 
oath. 


That was how the author of Al-Muntaqa referenced it, to Muslim; there is a 
doubt regarding that. Rather it is recorded with Abu Dawud, Ibn Majah and 
Ahmad. 


Ahmad and the Collectors of Sunan recorded that the Prophet +} said: 


There is no vow in disobedience; its expiation is the same as that of expiation for 
an oath. 


There is a problem with the chain of the hadith above. 


Abu Dawud and Ibn Majah recorded with an authentic chain that the Prophet 


(2) said: 
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Whoever makes a vow of what he cannot afford, expiating for it is the same as 
that of an oath. 


That was how the Messenger of Allah {<$} commanded a woman who vowed 
to walk but did not possesses the strength, to expiate for her vow. Ahmad and 
Abu Dawud recorded the hadith. 


As for the statement that whoever made a vow of seeking closeness to Allah 
while he was a Mushrik that he will fulfil the vow when he becomes a Muslim, 
the proof for that is the hadith of Umar €&} as recorded in the Sahihayn and 
some other collections that he ¢} said: O Messenger of Allah, I made a vow 
in Jahiliyyah that I would carry out seclusion for a night at the Sacred Masjid. 
The Messenger of Allah <} said: Fulfil your vow. 


Ahmad and Ibn Majah recorded on the authority of Maymuna bint Kardam 
that her father asked the Prophet 4} by saying: O Messenger of Allah, I made 
a vow to slaughter an animal at Buwanah. He 3} asked: Is there any idol or 
false deity there? He said: No. Then he <$} said: Fulfil your vow. The men of 
the chain are men of the Sahih Collection. 


Abu Dawud recorded the like of the hadith on the authority of Thabit bin Ad- 
Dahak; its chain is sahih. 


As for the statement that no vow will be implemented except it is within one 
third of an inheritance, the proof for that is the hadith recorded on the authority 
of Kaab bin Malik in the Sahihayn that he <: said: O Messenger of Allah, I 
want to make it a part of my repentance that all my wealth be given as charity 
in the course of Allah and His Messenger. The Prophet <4% said: 


Hold part of your wealth; that is better for you. 


In the version of Abu Dawud, he said: As a part of my repentance, I release all 
my wealth in the course of Allah and His Messenger as a charity. He 4%} said: 
No. He asked: What of the half? He €} said: No. He asked further: What 
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of onethird? He said: Yes. There is Muhammad bin Ishaq in the chain of the 
hadith. 


In another version of Abu Dawud, he 4%}: 


One third is enough. 


Ahmad and Abu Dawud recorded in the hadith of Abu Lubabah bin 
AbdilMundhir that when Allah granted his repentance, he said: As a part of 
my repentance, I want to leave the abode of my people and come and stay with 
you, and that I will release all my wealth as a charity in the path of Allah the 
Almighty, and His Messenger. The Messenger of Allah 44} said: 


One third is enough. 


As for the statement that whoever dies without fulfilling a vow made that his 
son can fulfil it on his behalf, the proof for that is the hadith of Ibn Abbas 
<2,» that Sad bin Ubadah €» sought a verdict from the Messenger of Allah 
¢» he said: My mother died while she had an unfulfilled vow upon her, the 
Messenger of Allah <} said: 


Fulfil it on her behalf. 


Abu Dawud and An-Nasai recorded it with an authentic chain; the basis of the 
story is in the Sahihayn. In Sahih Al-Bukhari, Ibn Umar commanded a woman 
who said she would observe a Salah on behalf of her mother at Quba to go 
ahead after her mother had made the vow but died before she could fulfil it. 


“C> 
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Ibn Abi Shaybah recorded on the authority of Ibn Abbas <: a similar report 


also with an authentic chain. 


Yet a different thing from that was recorded on the authority of both of them. 
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Chapter 14.1 Forbidden Eatables 
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The basis is that everything is permissible to be eaten. Nothing is forbidden 
except what Allah and His Messenger <4 forbade. Whatever they both 
silent about is a pardon. Therefore, whatever Al-Quran says is prohibited is 
indeed prohibited. Every predator with fangs and every bird with claws, so also 
domestic donkeys, scavengers unless they are restrained (for days), dogs, cats 
and every animal that is dirty in nature. Other than those are permissible. 


Explanation: 


I say: As for the statement that the basis of everything is permissibility, example 
of what justifies that is the Word of Allah the Almighty: 
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Say (O Muhammad ): “I find not in that which has been inspired to me 
anything forbidden to be eaten by one who wishes to eat it, unless it be 
Maytatah (a dead animal) or blood poured forth (by slaughtering or the like), 
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or the flesh of swine (pork, etc.) for that surely is impure, or impious (unlawful) 
meat (of an animal) which is slaughtered as a sacrifice for other than Allah 
(or has been slaughtered for idols, etc., or on which Allah's Name has not been 
mentioned while slaughtering). But whosoever is forced by necessity without 
wilful disobedience, nor transgressing due limits, (for Him) Certainly, Your Lord 
is Oft-forgiving, Most Merciful.” [Al-Anam: 145] 


A principle of jurisprudence is that annakirah taumm [an indefinite article 


implies a generality]. 


Another proof is the hadith of Salman Al-Farisi €&,} who said: The Messenger 
of Allah <> was asked regarding fat, cheese and onager (wild ass), he 4%): 


Whatever Allah says is permissible in His Book is indeed permissible and 
whatever He says is forbidden is indeed forbidden, but whatever He is silent over 
is among what has been overlooked for you. 


Ibn Majah and At-Tirmidhi recorded the Ahadith. There is Sayf bin Haaroon 
Al-Burhumi in the chain of Ibn Majah; he is a weak narrator. 


There is another hadith in the Sahihayn on the authority ofSad ibn Abi Waqqas 
that the Messenger of Allah ¢ said: 
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The most sinful Muslim with respect to other Muslims is someone who asked for 
something that is not forbidden for people, but made forbidden for then because 
of request. 


It is also in the Sahihayn on the authority of Abu Hurairah <:> that the 
Prophet 42> said: 
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Spare me of what I left (unmentioned) for you, what caused destruction of those 
who came before you was much of questions and their differences over their 
Prophets. Whenever I forbid you from anything, shun it completely but when I 
command of something, carry it out according to your capacity. 


Al-Bazaar recorded a hadith which he said its chain is fair, so also Al-Hakim, 
he too said it is authentic, on the authority of Abu Ad-Darda €} from the 
Messenger of Allah <) that he said: 
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Whatever Allah makes permissible in His Book is indeed permissible and 
whatever He forbids is indeed forbidden, whatever He is silent over, accept it, it 
is from His Pardon for you. Indeed Allah never forgets anything. Then he € > 

recited the Word of Allah: 


...and Your Lord is never forgetful. [Maryam: 64]. 


Al-Daraqutni also recorded on the authority of Abu Thalabah £2} from the 
Messenger of Allah <4): 


f 
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Indeed Allah enjoined some obligations (upon the slaves), never be negligent 
about them, He has equally set some limits, do not go beyond them. He is silent 
over some matters out of mercy for you, not out of forgetfulness, do not venture 

into them. 


There are in the Book and Sunnah facts that confirm this great and enormous 
principle. Therefore, what will be held forbidden is what has specifically come 
in the proofs such as the Word of Allah the Almighty at the end of the Verse 
[earlier quoted]: 


“...unless it be Maytatah (a dead animal) or blood poured forth (by slaughtering 
or the like), or the flesh of swine (pork, etc.)...” 


Similar to that is the following Verse: 


Forbidden to you (for food) are: Al-Maytatah (the dead animals cattle beast not 
slaughtered)... [Al-Maidah: 3]. 


Till the end of the Verse. 


Among the forbidden animals are carnivorous animals with canines, so also 
every bird with claws, the proof for that is the hadith of Ibn Abbas 4% 
recorded by [Al-Imam] Muslim and some others wherein he ¢:&} said: 


The Messenger of Allah <44> forbade every carnivore with canines and every 
bird with claws. 


Another proof is the hadith Abu Thalabah Al-Khushani €2&} recorded with 
Muslim and other collectors that the Messenger of Allah (H said: 
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Every carnivore with a canine is forbidden to be eaten. 


There are other Ahadith in the section such as the ones in the Sahih and other 
collections. 


Examples of such animals described in the hadith are lions, tigers, hyena and 
every other animal that uses its canine for support and attack. 


The author of An-Nihayah said: The animals so described are the ones that 
prey on other animals such as lions, hyena, and tiger and so on. 


The author of Al-Qamus said: The word As-Sabu means every carnivorous 
animal. End of quote. 


As for the birds so described, their makhlab is the claw just as human nails, so 
said the Arabic lexicographers. 


Another animal that is forbidden to be eaten are domestic donkeys, the proof 
for that is the hadith of Al-Bara bin Aazib £) recorded in the Sahihayn that 
the Messenger of Allah <% forbade eating domestic donkeys, on the day of 
Khaybar. 


It is also recorded in the Sahihayn that Ibn Umar <: narrated a similar 
hadith. Yet in the Sahihayn, in the hadith of Abu Thalabah Al-Khushani 44}, 
what is similar to what has been reported. There are other Ahadith. 


The view of the majority of the scholars is that domestic donkeys are forbidden 
for consumption. 


Another animal prohibited for consumption are scavengers [AlJJallaalah] before 
they are made to expel what is in their bellies as well as milk. The proof for that 


is the hadith of Ibn Umar £2} recorded with Ahmad, Abu Dawud, Ibn Majah 
and At-Tirmidhi who classified it as hasan, that the Messenger of Allah <4) 
forbade consuming scavengers and their milk. 


Ahmad, An-Nasai, At-Tirmidhi, Ibn Hibban, Al-Hakim and Al-Bayhaqi 
recorded a hadith classified as sahih by At-Tirmidhi and Ibn Daqiq alEid, the 
hadith of Ibn Abbas €&}, that states it was prohibited to consume scavengers 
and their milk. 


Ahmad, An-Nasai, Al-Hakim, Al-Daraqutni and Al-Bayhaqi recorded on the 
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authority of Amr bin Shuayb from his father, who also reported from his father 
{8}, a hadith similar to the foregoing. 


There is another hadith about that in this section. 


It is the view of [Al-Imam] Ahmad ibn Hanbal €4} that scavengers and their 
milk should not be consumed; that is also the view of Ath-Thawri €&} and the 
Shafiis. 


Some of people of knowledge say it is only detestable to consume them. 
Nevertheless, what is apparent in the forbiddance is prohibition. Therefore, 
when the reason for the prohibition is still present, it will be forbidden 
to consume them but when the reason is no more, there is nothing against 
consuming them. 


Another forbidden animal is the dog. There is no difference of opinion worthy 
of consideration regarding that fact. Dog is a dirty animal. There is a command 
regarding general and specific killing of dogs. The Prophet <$) forbade trading 
in dogs as earlier mentioned and as will be shown later. It has been mentioned 
that whenever Allah forbids a thing, He will also forbid trading in it. 


We have some of the scholars who include dogs among the carnivores. 


Cat is also prohibited for consumption. The proof for that is the hadith of Jabir 
{> recorded with Abu Dawud, Ibn Majah, and At-Tirmidhi that the Prophet 
<> forbade eating cats so also trading in them. There is Umar bin Yazid As- 
Sanaaani in the chain of the hadith; he is a weak narrator. Meanwhile the hadith 
that has come over prohibition of trading in dogs and cats can support the one 
mentioned shortly. The hadith is in the Sahih as was mentioned. 


Both wild and domesticated cats are prohibited. The Shaafiis support the view 
that wild cats are permissible for consumption. 


Another category of animals prohibited are dirty animals. The proof for that is 
the word of Allah the Almighty: 


...and prohibits them as unlawful Al-Khabaith (i.e. all evil and unlawful things, 
deeds, foods, etc.)... [Al Araf: 157]. 


Whatever kind of animal people find to be dirty even when there is no other 
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reason other than the dirtiness is forbidden. If some people were to consider it 
as a dirty animal while some others do not, then the view that will be taken is 
that of the majority. Examples of such are insects, so also many types of animals 
people do not eat yet there are no proofs indicating that those animals are not 
permissible. People most times will not refrain from eating those animals 
except because of their dirtiness; therefore, the Word of Allah below will apply 
to them: 


...and prohibits them as unlawful Al-Khabaith (i.e. all evil and unlawful things, 
deeds, foods, etc.)...[Al Araf: 157] 


Abu Dawud recorded on the authority of Milqaam bin Talibb <) who said: 
I am a companion the Prophet ¢#}, I did not heard anything concerning the 
prohibition of insects. 


Al-Bayhaqi said the chain of the hadith is not strong. An-Nasai said this 
Milqaam bin Talibb is not popular. 


The hadith does not oppose the Verse of the Qur'an, it can only be said that 
the companion never heard anything from the Prophet 4%) regarding the 
prohibition of what he said. It was possible that other people heard it from the 
Messenger of Allah <>. 
Ibn Adiyyand Al-Bayhagi recorded a hadith on the authority of Ibn Abbas €:& 
that he said: The Prophet ¢#} forbade eating of vulture. There is Khaarijah bin 
Musab in the chain, he is a very weak narrator, he cannot be cited as a proof. 


Ahmad and Abu Dawud recorded on the authority of Eesa bin Numaylah Al- 
Fazaari from his father who said: I was with Ibn Umar 4:83 when he was asked 
about hedgehog, then he recited this Verse: 


Say (O Muhammad): “I find not In that which has been inspired to me anything 
forbidden to be eaten by one who wishes to eat it...” [Al-An'am:145] 


When Ibn pete » recited the Verse, an old man present said: I heard Abu 
Hurairah €:&) narrated that the animal was mentioned in the presence of the 


Prophet <Æ) and he said: 
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One of the dirty animals. 


Ibn Umar [having heard what the man said]: If indeed the Messenger of Allah 
<Æ said that it is as he said. 


Eesa bin Numaylah [found in the chain of the hadith above] is weak. Therefore 
the hadith is not authentic, that can not however remove hedgehog from the 
general permissibility of other animals. 


It has been said that one of the reasons an animal is known to be forbidden is 
when there is a command for killing it. Examples of those animals are the Five 
Stubborn Animals, so also wall gecko and what is similar. 


So also the prohibitions of killing some animal; the examples of animals that 
fall under that category are ants, bee, hoopoe, shrike, frogs and similar animals. 


There is nothing in the Shariah indicating that it is forbidden to eat animals 
that have been commanded to be killed or those prohibited from being killed, 
that will then necessitate holding on to. Also, there are no logical or societal 
proofs supporting that. Therefore, there is no point at all making such opinions 
basis for prohibiting things. 


Consequently, if an animal that has been commanded to be killed or forbidden 
from being killed falls within the category of dirty animals, then the prohibition 
for eating it is by virtue of the Glorious Verse [earlier cited with regards to dirty 
animals], and if there is nothing as such, the animal will be held permissible 
for consumption, in line with the basis for permissibility of something that we 
earlier mentioned, and because of the availability of sufficient evidence on it. 
That is why we said: other than those forbidden ones are permissible. 
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Chapter 14.2 Rulings on Hunting 
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It is permissible to eat animals hunted with piercing weapons, or beasts and 
birds of prey provided the hunter mentions Allahs name while hunting, 
however, animals hunted in other than these ways must be slaughtered. When 
a trained dog and an untrained one follow each other, it is not permissible they 
both hunt together. When a trained dog or any other trained beast of prey ate 
from the animal it caught, it is then not permissible to eat such animal, in that 
sense; we consider the beast of prey had caught that animal for itself. When 
an animal is shot and found dead after some days, it is permissible to eat it 
provided it is not found dead in a pool of water and not yet smelling, and the 
hunter did not have any knowledge of it been shot by other than himself. 


Explanation: 


I say: As for the assertion that it is permissible to eat animals hunted with 
piercing weapons, or beasts of prey, that is because of the hadith of Abu 
Thalabah Al-Khushaniyy <4» that is recorded in Sahihayn. He €:» reported 
thus: I said to the Messenger of Allah <Æ}, we are in a place where hunting i isa 
game, can I hunt with my bow, or my dogs; the trained and the untrained ones? 
Which of these is permissible? 


The Messenger of Allah €} said: 
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Any animal you hunted with your bow and you mentioned Allahs name on it 
while shooting is permissible for you to eat, and any animal you hunted with 
your trained dog upon which you mentioned Allahs name while releasing the 
dog, is also permissible for you to eat. It is permissible for you to eat any animal 
your untrained dog caught and you were able to slaughter alive. 


“aay 
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Also in Sahihayn, from the hadith of Adiyy bin Hatim <; he said, I said to 
the Messenger of Allah <8}: I used to release my trained dogs for hunting and 
mentioned Allah's name on the animals they caught. He <> said: 


If you release your trained dogs while you have mentioned Allahs name upon it, 
then eat from any animal they catch. 


I asked again: What if the dogs killed it? He <) replied: 


Even if they killed it, you can still eat it in as much as there is no other than your 
dogs among them 


I asked further, I sometimes would throw a blunt object and hit my target. 


He said: 
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If you throw a blunt object and it pierces the animal, then eat it, but if it fell on 
the animals side; (such that there was no piercing), do not eat it. 


In another narration, the Prophet <$} said: When you release your hound 
dog, mention Allah’s name upon it. If it catches an animal and you meet it alive 
with the dog, slaughter it. However, if you meet it dead and the dog did not eat 
from it, then it is permissible for you to eat it. Verily, the catching of the hound 
dog is its slaughtering. 


Moreover, in his - Adiyy bin Hatim - other narration, recorded by Ahmad and 


— 
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Abu Dawud, he asked, What if the hound dog killed it? He {> replied: If it 
killed it and did not eat anything from it, it held it for you. 


In Sahihayn, from his narration as well, the Messenger of Allah 44} was 
reported to have replied: Eat from that which it catches except it eats from it, if 
it eats from it, then do not eat from it; perhaps it caught that for itself. 


In the narration of Ibn Abbas €}, recorded by Ahmad, Adiyy mentioned that 
the Messenger of Allah <} said: If you released your hound dog and it ate 
from what it caught, do not eat from it; it caught that for itself. But if you sent it 
and it did not eat from the animal it caught, it caught that for you. 


In addition, Ahmad and Abu Dawud reported from the narration of Abdullah 
ibn Amr that Abu Athalabah Al-Khushaniyy <& said, O Messenger of Allah, 
I have some dogs trained as hounds; teach me how to engage in hunting with 
them? 


He €» replied: Eat from what your trained dogs catch for you. 


He asked again: O Messenger of Allah, does this apply to the animals I am able 
to slaughter and those I am not able to slaughter? 


The Messenger of Allah < answered: Both, the ones you are able to slaughter 
and the ones you are not able to. 


He asked again, What if the dogs ate from it? 

The Prophet <: replied: Even if they ate from it. 

He also asked, O Messenger of Allah, tell me how to use my bow. 
He replied, Eat from that which you kill with your bow. 

He added, Those I am able to slaughter and those I am not? 

He replied, The slaughtered and non-slaughtered. 

He asked again, What if the animal escaped after shooting? 


He replied, If it escaped and you saw it dead later, you can still eat it as long as 
it is not spoilt and you didnt see other than you shooting it. 


Ibn Hajar <4% commented about the above hadith thus: Its chain is not bad. 


However, this comment is questionable because there is Dawud bin Amr Al- 
Awdiyy Ad-Dimashdi in the chain of transmission of the hadith; there are some 
ill comments about him and he is controversial in his narration. 


See 
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Though Abu Dawud also recorded the likes of this hadith from the report 
of Abu Thalabah, however, it will not strengthen the hadith because of its 
contradiction to the report of Sahihayn that prohibits eating from an animal 
the beast of prey has eaten from. 


Ahmad and Abu Dawud also reported from the narrations of Adiyy bin Hatim 
(2) that the Messenger of Allah ¢#) said: 
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Whichever dog or hawk you trained as a hound, you then released to hunt 
for you while you have mentioned Allahs name on it, you can then eat from 
whatever animal it caught for you. 


What establishes the issue furthermore is the fact that the Prophet <% ate 
from an onager Abu Qatadah <} killed with his spear as reported in sahih, 
and as mentioned earlier in this work in the book of Hajj. Allah, the Exalted, 
also mentioned hunting with the beasts of prey in His Gracious Book, He says: 


...and those beasts and birds of prey which you have trained as hounds... [Al- 
Maidah: 4] 


He, The Most High, then gave permission to eat from what they killed where 
He says: 


...So eat from of what they catch for you,... [Al-Maidah: 4] 


Summarily, these evidences established the permissibility of eating any animal 
that was hunted with beasts of prey and piercing weapons provided Allah's 
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name is mentioned on it, and that whatever animal hunted with other than 
those must be slaughtered. 


Also, the Prophet <$} placed blunt objects used in hunting in the position of 
piercing weapons if they really pierce, he €% considered only the piercing 
effect as mentioned in the hadith of Adiyy bin Hatim €>. 


In the report of Ahmad of Adiyy’s narration, he <: said to the Prophet 44}: 
O Messenger of Allah, we are a people who engage in throwing while hunting, 
which of the animals killed this way is permissible for us to eat? The Prophet 
{2 replied: That which you slaughtered is permissible for you to eat, so also 
that which you threw at and got pierced, provided you mentioned Allah’ss name 
while throwing. 


This hadith indicates that piercing is what is considered in killing, even if the 
killing is done with a heavy object. In the same vein, it is permissible to eat 
animals killed with modern guns that dispatch bullets and gunpowder, because 
the gunpowder and bullets even pierce deeper and wider than the piercing 
weapons. They will therefore have the same ruling with the piercing objects, 
even if the hunter could not get to slaughter the shot animals, it is enough that 
he mentions Allah's name while shooting. 


As for the statement that it is not permissible to hunt with a trained dog 
followed by an untrained one, that is because of what was earlier mentioned 
in the hadith of Adiyy €:&} that the Prophet <} said: ...in as much as other 
than your dogs do not follow them. 


In the report of Sahihayn, he €} said, O Messenger of Allah, I used to release 
my dogs for hunting while I would have mentioned Allah’s name while releasing 
it. The Prophet £2} replied: If you sent your dog and you have mentioned 
Allah's name on it and it killed the animal caught, eat it. However, if it ate from 
it do not eat, it caught that for itself. He asked further, I sometimes sent my 
dog and saw other dogs with it, and I would not know which of them actually 
caught it. The Prophet ¢} answered: Do not eat it, you mentioned Allah's 
name on only your dog, not on others. 


In another wording, he said: If you find other dogs with your dogs, do not eat 
the animal caught, you wouldn't know which of them killed it. 


As for the statement that it is not permissible to eat from that which a trained 
dog caught; if it ate from it, is due to the evidences to be mentioned shortly. The 
evidences were also mentioned from the hadith of Abdullah ibn Amr €&). 


As for the permissibility of eating from the animals shot and found dead later, 
that is due to the hadith of Thalabah Al-Khushaniyy €&} from the Prophet 
(2). He €&) said: If you throw your arrow on any animal and mentions 
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Allah's name while throwing it, but the animal escapes, you can eat it if you 
find it even after three days as long as it is not spoilt. Muslim and some other 
collectors recorded it. 


Also in Sahihayn from the hadith of Adiyy bin Hatim £2», he said: I asked the 
Messenger of Allah about hunting. 


He 4) answered: 


When you want to throw your arrow, mention Allahs name on it; if you find it 
dead sometimes later, eat it, except you find it dead in water, in that instance 
you wouldnt know whether it was your arrow that killed it or the water. 


In another narration from the report of Ahmad and Al-Bukhari, the Prophet 
{$} was reported to have said: If you shot any animal and found it dead after a 
day or two, eat it, in as much as you do not find other than your shot on it. But 
do not eat it if you found it dead in water. 


Muslim collected the like of this narration as well. So also Al-Bukhari from his 
- Adiyy bin Hatim - narration, he said: we used to throw our arrows and traced 
the animals upon which we threw the arrows for two or three days, and later 
found them dead with the arrows on them. The Prophet <} said: You can eat 
it if you like. 


In the narration of At-Tirmidhi which he authenticated, Adiyy bin Hatim 
{>} said: O Messenger of Allah, I used to throw my arrow while hunting and 
sometimes found the animal upon which I threw dead the following day with 
my arrow on it. The Prophet <4} said: If you are sure that it was your arrow 
that killed it, and you did not see any sign of it been killed by a beast, eat it. 
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Chapter 14.3 Slaughtering 


g 


Slaughtering is an act of killing animals by cutting or removing the jugular vein 
with a sharp object, a stone or the like while one mentions Allah’s name; but 
not with a tooth or fingernail. In Islam it is prohibited to punish or torture an 
animal for sacrifice, as it is forbidden to sacrifice animals for other than Allah. 
Moreover, stabbing or shooting is permissible when slaughtering becomes 
difficult, and that stands in place of slaughtering completely. In addition, the 
slaughtering of a pregnant animal is the slaughtering of her foetus, and Islam 
considers dismembered body parts cut-off from a living animal as dead. Two 
dead animals and two forms of blood are permissible: the two dead animals 
are the fish and locust while the forms of blood are the liver and spleen. Lastly, 
eating a dead animal is permissible when the necessity arises. 


Explanation: 


I say: For the statement that the slaughtering is an act of killing animals by 
cutting the jugular vein while one mentions Allah’s name, and that it could be 
done with a stone or the like, that is because of the hadith of Rafi bin ed 
<8». The hadith is recorded in Sahihayn and some other records. He <4) 
said to the Messenger of Allah <3): O Messenger of Allah, we will embark 
on our journey to meet the enemies tomorrow, and we do not have a knife (to 
slaughter our animals if we want to eat while on journey, what shall we do?). 


The Prophet <% answered: 
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Eat from whatever is slaughtered by any tool that can slaughter as long as Allahs 
name is mentioned on it (while slaughtering), except what is slaughtered with a 
tooth or fingernail. And I shall inform you about that: for the tooth, it is a type 

of bone, and for the fingernail, it is the knife of the Abyssinians. 


Abu Dawud also reported from the hadith of Anas and Abu Hurairah €&} 
concerning that; they both said: the Prophet <Æ) prohibited the strip of 
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Shaytan (satan): that is; the slaughtering that cuts only through the skin and 
does not penetrate the jugular vein. 


There is a weak narrator in the chain of transmission of this hadith, and that is 
Amrr bin Abdillah As-Sanaani. 


Ahmad and Al-Bukhari collected another hadith from the hadith of Kab bin 
Malik <4) regarding this matter. He ¢} reported that they had a flock of 
sheep grazing at Sili”, and one of their female slaves gazed at one of the sheep 
dying. She cut one side of a stone and slaughtered it. He - Kab bin Malik - then 
said to his people: Do not eat from it until I ask the Messenger of Allah <4) 
about that, or I send someone to ask him. He later asked the Prophet 4%} and 
he permitted them to eat it. 


Ahmad, An-Nasai and Ibn Majah also recorded from the hadith of Zaid bin 
Thabit <2} where he reported that a wolf wounded a sheep with his canine 
teeth, they then slaughtered the sheep with Marwah”*; and the Messenger of 
Allah allowed them to eat it. 


Ahmad, Abu Dawud, An-Nasai, Ibn Majah, Al-Hakim, and Ibn Hiban 
collected another hadith from the hadith of Adiyy bin Hatim <4» that he said: 
O Messenger of Allah, we used to go hunting and we would not have anything 
we can slaughter with except a Dhirar and some hard stick. The Messenger of 
Allah <Æ} replied: Slaughter with anything that can shed blood and mention 
Allahs name while slaughtering. 


Ad-Dhirar mentioned in the hadith is a stone or clods of mud. 


For the hadith of A'ishah <» that is reported by Al-Bukhari and some other 
collectors that a group of people said to the Messenger of Allah 4}: Some 
people used to give us meats that we wouldnt know whether they mentioned 
Allahs name on the animal while slaughtering or not. The Messenger of Allah 
«>» informed them: You should mention Allah's name on it and eat. She added 
that the people were new in Islam. 


It does not contradict the obligation of mentioning Allahs name on animals 
while slaughtering, it only gives the permissibility of eating from an animal one 
might not be sure whether Allahs name was mentioned upon it or not while 
slaughtering. That the person could mention Allah’ name on it and eat. 


As for the prohibition of punishing or torturing animals to be slaughtered, that 
is because of the hadith of Shaddad bin Aws 4> that the Messenger of Allah 


«2 said: 


35 A mountain in Al- Madinah. 


36 A sharp white stone that is used for cutting 
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Verily, Allah enjoined kindness in everything; so when you kill, be kind 
in killing, and when you slaughter, be kind in slaughtering, let the person 
slaughtering sharpens his knife well and be lenient with the animal. 


Ahmad, Muslim, An-Nasai, and Ibn Majah reported it. 


Al-Imam Ahmad and Ibn Majah also reported from the hadith of Ibn Umar 
<u» that the Messenger of Allah <4) enjoined that knives are sharpened well 
and are held hidden from the animals. He <4} also said: When any of you 
slaughter, let him complete the slaughtering. 


However, the chain of transmission of the hadith contains Ibn Lahiha, there are 
ill comments about him, and his case in narration is known among the people 


of knowledge. 


As for the prohibition of mutilation, that is because of the authentic narrations 
that are reported in Sahih and other collections concerning mutilation 
generally, and that prohibition is applicable to both human being and animals. 


As for the prohibition of sacrificing animals for other than Allah, that is because 
of the fact that the Messenger of Allah 4} cursed anyone who sacrifice for 
other than Allah, as reported by Muslim and some other collectors. 


In addition, this saying of Allah also points to that: 


...and what is sacrifice for other than Allah [Al-Baqarah: 173] 


The people of the period of ignorance used to seek closeness to their idols and 
the stars by sacrificing animals for them by either mentioning the names of the 
idols when slaughtering the animals or slaughtering the animals they wanted 
to sacrifice for specific idols. That is a form of worshipping other than Allah. 


As for the permissibility of stabbing or shooting when slaughtering becomes 
difficult, that is because of the hadith of Al-Ushara on the authority of his 
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father, he said: I said to the Messenger of Allah <4}, O Messenger of Allah, 
does the slaughtering confined to only cutting through the neck or heart? He 
&.» replied: If you were to stab it on his thigh, it would have sufficed for you. 


There are narrators in the chain of the transmission of this hadith whose states 
are unknown. Also, Abu Ushara’s father is not known, and no one reported the 
hadith from him except Hammad bin Salamah, and he is unknown as well. 
Invariably his narration cannot stand as evidence. 


Therefore, what could serve as evidence for this assertion is the hadith of Rafia 
bin Khadij <}, which is reported in Sahihayn and some other collections. He 
said, we were with the Messenger of Allah ¢» in a journey while a people's 
camel ran away and the people did not have any horse with which they could 
catch up with it. Someone from them then threw an arrow at it to stop it. The 
Messenger of Allah <4) then said: 
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Verily, these animals manifest the behaviours of the wild animals sometimes, so 
if any of them demonstrates such act at any time, do to it the kind of what was 
done now. 


As for the statement that the killing of a aa animal is the killing of her 
fetus, that is because of the hadith of Abu Saeed 44}, recorded by Ahmad, Abu 
Dawud, At-Tirmidhi, Al-Daraqutni and Ibn Hiban; and authenticated by Ibn 
Hiban, from the Prophet <$} that he said: Its slaughtering is the slaughtering 
of its mother. 


This hadith has a number of chains supporting one another. In addition, there 
are lot of narrations under this section from a number of the companions ¢ 2} 
that give support to this hadith as well. 


As for the statement that what is cut-off from a living animal is considered 
dead, that is because of the hadith of Ibn Umar <&%Y that the Prophet <4} said: 
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Whatever is cut-off from a living animal is dead 
Ibn Majah, Al-Bazar, and At-Tabarani reported the hadith. 


It has been said that this hadith is Mursal”. However, Ahmad, At-Tirmidhi, 
Abu Dawud, Ad-Daarimi and Al-Hakim reported another hadith from the 
hadith of Abu Wagid Al-Laythi <) that the Prophet <<} said: 


Whatever is cut-off from a living animal is dead 


Ibn Majah, At-Tabarani and Ibn Adiyy reported the like of the hadith from the 
hadith of Tamim Ad-Dari <). 


As for the statement that two dead animals and two forms of blood are 
permissible to eat, that is because of the hadith of Ibn Umar 4} that was 
reported by Ahmad, [bn Majah, Al-Daraqutni, Al-Shafi and Al- Bayhaqi. He 
<2,» narrated that the Prophet <4} said: 
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Two dead animals and two forms of blood are made permissible for us to eat; for 
the dead animals, they are the whale (fishes) and locust, while the two forms of 
blood are the liver and spleen. 


There is Abdur-Rahman bin Zaid bin Aslam in its chain of transmission, and 
he is a weak narrator. 


In addition, it is reported in Sahihayn from the hadith of Ibn Abi Awfaa (.&} 
that he said: We fought with the messenger of Allah < seven battles, and we 
ate locust in all of them. 


Also in Sahihayn from the hadith of Jabir €@ that a river ejected a dead whale 
37 A Mursal hadith is a hadith that its narrator from the Prophet (y is not mentioned in its chain of 


transmission by who narrated from him, rather he related it directly from the Prophet (Sy Itisa 
form of weak hadith. 
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and some soldiers (among the companions of the Prophet €#>}) ate from it. 
They then informed the Prophet <% of what they did when they arrived from 
the journey, and he €} said: Eat from it, it is a provision Allah ejected for you; 
you may give us some if you bring any with you. Some of the companions gave 
him <} some. 


So also in the Bukhari, Umar €:&} was reported to have said concerning the 
word of Allah: 
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Lawful to you is (the pursuit) of water-game and its use for food - for the benefit 
of yourselves and those who travel... [Al-Maidah: 96] 


Its game what is pursued from water, while its food what a river ejected by itself. 


Also in the Bukhari, Ibn Abbas €:&» was reported to have said: Its food refers 
to its dead, except that which has rotten. 


Al-Bukhari also reported that he <} said: Eat from whatever is pursued of 
the water-game by whomever, the C hristians, the Jews, or the Pagans. 


This is the opinion of the majority of scholars, they said: The dead of the water is 
permissible to eat, whether it died on its own or hunted. However, the Anafiyah 
School of Thought and the Adawiyahs hold that what is permissible of the dead 
of water is what a human being killed, rejected by the river itself or dropped 
off the river; but whatever died on its own, or killed by another animal is not 
permissible. 


They made evidence for this opinion from what Abu Dawud reported from the 
hadith of Jabir 2» from the Messenger of Allah <Æ) with this wording: 


Eat from whatever a river ejected or dropped off from it, but do not eat from 
whatever died in it or caught floating on the surface. 


There is Yahya bin Sulaym in the chain of transmission of this hadith, and he 
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is weak in memory. The hadith has been reported with other than this chain of 
transmission, but it is also weak. 


As for the statement that a dead animal is permissible in cases of necessity that 
is because of the word of Allah: 


Except under the condition of necessity [Al-Anaam: 119] 


The permissibility of eating from the dead at the state of dreadful hunger has 
been mentioned in the hadith of Abu Wagid Al-Laythi, which is reported by 
Ahmad and At-Atabarani with the chain of transmission containing sound 
narrators. It has also been reported from the hadith of Jabir bin Samrah, 
recorded by Ahmad and Abu Dawud with the chain of transmission that does 
not have any bad comment; so also from the hadith of Al-Fujayi Al-Amir, 
reported by Abu Dawud. 


There is a difference of opinion as to the quantity of the dead one can eat in this 
condition. However, what is apparent from the verse is that one can only eat 
the quantity that is capable of relieving the necessity. Islam lifts the necessity of 
eating from the dead animal when the situation is no longer compelling. 
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Chapter 14.4 Accommodating the 
Guest 


— 


It is compulsory for whoever has a means of accommodating his visitors or 
guests to accommodate them, and the period for compulsory accommodation 
is three days; whatever he does thereafter is regarded as voluntary alms. It is 
not permissible that a visitor remains with his host until he inconveniences 
or discomforts him. If a capable host does not give necessary attention to his 
visitor with respect to what is compulsory on him to offer to his visitor, it is 
permissible that the visitor takes what suffices him from the host's wealth. Islam 
prohibits that anyone eats another persons wealth without his permission. He 
cannot milk his livestock without his knowledge, nor can he pluck or pick fruits 
from his farm. These acts are not permissible except for someone in dire need; 
he should call upon the owner of the farm to seek his permission. However, he 
can eat from the farm or the livestock what suffices him for the moment if the 
owner does not respond, but he should not take anything with him. 


Explanation: 


I say: As for the obligation of accommodating the visitors upon whoever is 
capable, that is because of the hadith of Uqbah bin Amir <4} in Sahihayn. He 
said: I said to the Messenger of Allah <<, if you send us on an expedition and 
we stop over at a place whose people do not give attention to the visitors. What 
shall we do? The Prophet <% 
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If you make a stopover at some people's place and they give you what is 
compulsory on them to render to you as visitors, take it, but if they do not give 
you, you can take your right from them as visitors; that which is compulsory on 
them to render to you. 


There is another hadith in Sahihayn from the hadith of Abu Shurayh Al- 
Khazaai {2 concerning this issue where he reported that the Messenger of 
Allah <4) said: 
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Whoever believes in Allah and the Last Day should generously give his visitor 
his right. 


The companions asked: O Messenger of Allah, what is his right? 
The Prophet > replied: 


A day and night, and the accommodation of a guest is for three days; whatever 
comes thereafter is alms and it is not permissible that the visitor over stays with 
the host till he inconveniences him. 


Ahmad and Abu Dawud also reported from the hadith of Al-Miqdam {4% 
that he heard the Prophet 4 saying: 
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Accommodating the visitor on the first night is an obligation on every Muslim. 
If the visitor wakes up at the hosts dooryard deprived of this right, it becomes a 
debt upon the visitor. He can choose to pay it or leave it. 


The chain of transmission of this hadith is authentic. Ahmad, Abu Dawud, and 
Al-Hakim recorded the like of this hadith from the report of Abu Hurairah 
K: >) as well. Other narrations under this section support this opinion. 


However, the majority of scholars are of the opinion that accommodating 
the visitors is only encouraged, not obligatory. They made evidence with the 
statement of the Prophet <) in the hadith earlier mentioned: 


...let the host generously give him his Al-Jaizah (right). 
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They argued that Al-Jaizah literally means a gift, or a means of tying the kinship, 
and that the ruling concerning these acts is that they are encouraged. 


However, it is obvious that the statement does not negate the obligation of 
accommodating the visitors, the proofs cited actually pointed to that. 


For instance, one cannot be said to be indebted to his visitor over an encouraged 
matter. So also the statement of the Messenger of Allah: It is an obligation, such 
statement is regarded as clear-cut evidence at instances of disagreement of this 
kind. In addition, the Prophet's statement 4#}: .. whatever comes thereafter is 
alms giving also points to the obligatory effect, because that implies that what 
came before it was compulsory. 


As for the prohibition of taking others property without their permission, that 
is because of the statement of Allah: 


And do not eat up one anothers property unjustly [Al-Bagarah: 118] 


All the evidences that indicate the prohibition of eating others property point to 
this fact, because it is a form of property. Whatever is therefore excluded from 
that general ruling has been excluded because of the evidences that support 
excluding them, like a visitor who was denied of his right by a host whose 
accommodating him became compulsory upon, as we have earlier explained. 


Some of the ways of taking other peoples properties without their permission 
are milking their livestock, taking or plucking their fruits, and fetching from 
their farms. All these acts and the likes are prohibited because of the general 
and specific evidences that forbade them. 


From the general evidences is the verse mentioned shortly, so also the hadith of 
the farewell sermon of the Prophets <$} and the likes. 


However, for the specific evidences, there is the like of the hadith of Ibn Umar 
< in Sahihayn that the Prophet ¢¢ said: 
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No one should milk another persons animal except with his permission; would 
any of you like that someone comes into his store, breaks his container, and takes 
away his food? The udders of the animals are the stores of their owners where 
their foods are kept, so no one should milk the animals of anyone else except 
with his permission. 


In addition, Ahmad reported the hadith of Umayr, the servant of Abu Al-Lahm 
concerning the issue, he said: 


I set out for a journey along with my master and some other people with the 
intention of migrating from Makkah to Al-Madinah. When we got closer to 
Al-Madinah I was left behind while they entered. There, I got hungry and at 
one point the hunger became very serious. While I was in that state, some of 
the people coming out of Al-Madinah passed by me and advised me to enter 
Al-Madinah and pluck from some of the fruits hanging down over some of the 
farm fences therein. I therefore entered a farm and plucked two fruits. 


While I was there, the owner of the farm met me and dragged me to the 
Messenger of Allah <$}, and informed the Messenger of Allah <2) about 
what I did, and at the time I was having two clothes on me. The Messenger of 
Allah <Æ) said to me: Which of your clothes is better. I pointed to one of them, 

and He <8} then said: Take that which is better and give the owner of the farm 
the other. The man then released me to go on my way. 


The chain of transmission of this hadith contains Ibn Lahihah**. Though 
Ahmad reported it with another chain, it also contains Abu Bakr bin Zaid Al- 
Muhajir whose state in narration is unknown. 


In addition, the hadith can also be faulted with the fact that its chain contains 
Abdur-Rahman bin Ishaq bin Muhmad bin Zaid, who is also weak. 


Nevertheless, Ahmad, At-Tirmidhi and Ibn Majah reported from the hadith 
of Ibn Umar <æ} that the Prophet <Æ) was asked concerning someone who 


entered another persons farm when he inevitably needed to eat. The Prophet 
<Æ replied: 


38 Ibn Lahihah is a weak narrator. The author meant that the hadith is weak. 
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He can eat from it, but he should not take anything along with him. 


Ahmad Abu Dawud and At-Tirmidhi also reported from the hadith of Samrah 
{> that the Prophet <4} said: 
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When any of you comes to a herd of cows (at serious hunger), he should seek 
the permission of the owner if he is present; if he permits him, he can then milk 
the animals and drink. However, if he is not there, he should shout out three 
times to call on him (perhaps he is around). If he responds, he should seek his 
permission; otherwise, he can milk (the animals) and drink, but he should not 
carry anything with him. 


This hadith is from the Ahadith narrated by Al-Hasan from Samrah €&», and 
the difference as to whether Al-Hasan heard hadith from Samrah is known. 


Ahmad, Ibn Majah, Abu Yalaa, Ibn Hiban and Al-Hakim reported from the 
hadith of Abu Saeed <} that the Prophet 4# said: 
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When any of you comes to a farm in need of food, he should call upon the 
owner of the farm three times; if he responds, he should eat with his permission, 
otherwise, he can eat from it without causing any destruction to the farm. 
Also, if any of you passes by some camels and necessarily needs to drink from 
their milk, he should call upon the owner or the shepherd, and should not milk 
except with his permission if he responds to him; otherwise, he can milk without 
causing any harm to the animals. 


SGS 
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Abu Dawud and At-Tirmidhi also reported concerning that from the hadith of 
Raafi €:» where he said: 


I wanted some dates, so I threw at the dates on some of the Al-Sarees palm 
trees, the people caught me and dragged me to the Messenger of Allah <>. 
The Prophet <% asked me: Why did you throw at their dates? 


I answered, O Messenger of Allah, I was very hungry. He <) then said: 
Do not throw at the dates, eat from what fell-off the tree. May Allah provide 
satisfactory food and drink for you. 


Abu Dawud and An-Nasai also reported from the hadith of Shurahbil bin 
Abbad, a story similar to the story of Raafi but it contains the statement of the 
Prophet <4} to the farm owner: 


Neither did you educate him when he was not ignorant, nor did you feed him 
when he was hungry. 


It is possible to merge the narrations that have come under this section together; 
it could be said that the Prophet <$} penalized Abu Al-Lahm because he did 
not make attempt to call upon the farm owner before eating from it. 


However, assuming that the way of marrying those evidences together is not 
accepted, the narrations that state that permission is sought at necessity with 
the condition that one strives to call upon the owner should be given preference. 
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It is legislated that the person who wants to eat mentions Allah’s name, eats with 
his right hand, eats from the sides of the plate or its surroundings and not from 
the middle. In addition, it is legislated that he eats from his side (when he eats 
alone), licks his fingers and the plate. So also it legislated that he gives praises 
and thanks to Allah and say prayers when finished eating, and he should not 
eat while leaning or reclining on his sides. 


Explanation: 


I say: As for the legislation of mentioning Allahs name, that is because of the 
hadith of Aishah €@}, reported by Ahmad, Abu Dawud, Ibn Majah, An- 
Nasai, and At-Tirmidhi, and At-Tirmidhi authenticated it. She reported that 
the Prophet <} said: 
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When any of you wants to eat, let him say Bismillah — in the name of Allah; 
if he forgets to say it at the beginning, let him say ‘Bismillah fee Awwalihi wa 
Akhirihi — in the name of Allah, for the start and for the end. 


Muslim and some other collectors also reported from the hadith of Jabir €&)} 
that he heard the messenger of Allah ¢#}} saying: 
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If someone mentions Allahs name while he returns to his house (at night) and 
while he eats, Ash-Shaytan (Satan) will proclaim to his allies: there is no lodge 
or dinner for you here, but if does not mention Allahs name while eating, he will 
proclaim, there is a lodge and dinner for you. 


Also, Muslimand some other collectors reported from the hadith of Hudhayfah 
bin al-Yamman ¢}; he reported that the Prophet ¢3} said: 


Verily the Shaytan (Satan) does partake of the food upon which Allahs name is 
not mentioned. 


At-Tirmidhi collected that from the hadith of ‘Aishah <» also, she said: the 
Prophet £3} used to eat along with six persons among his companions, a 
Bedouin Arab one day came and ate the same quantity of the food in just two 
morsels. The Prophet <} then said: had he mentioned Allah’s name, it would 
have been enough for you. At-Tirmidhi rated the hadith authentic. And there 
are other Ahadith under the section. 


As for the legislation of eating with right hand, that is because of the hadith 


of Ibn Umar £}, reported by Muslim and some other collectors that the 
Prophet € said: 


None of you should eat or drink with his left; verily Shaytan (Satan) eats and 
drinks with his left. 


As for the legislation of eating by the sides of the plate and not from the middle, 
that is because of the hadith of Ibn Abbas that is reported by Ahmad, Ibn Majah 
and At-Tirmidhi, authenticated it, that the Prophet <% said: 
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The blessing descends to the middle of a meal; so eat from its sides, do not eat 


from the middle. 


Abu Dawud reported it with these wordings: 
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When any of you eats a meal, he should not eat from its topmost but from the 
lower; because the blessing gets down from the top. 


As for the legislation of eating from ones side, that is because of the hadith of 
‘Umar bin Abi Salamah £: recorded in sahihyan and some other records. He 
48,» said: I was a young boy in the house of the Prophet <4}, and while I was 
eating (one day) my hands was going round the plate, the Prophet <} then 
said to me: 


O boy! Mention Allahs name, eat with your right hand, and eat from your side. 


As for the legislation of licking one’s fingers and the plate after eating, that 
is because of the hadith of Anas 44}, reported by Muslim and some other 
collectors of hadith that whenever the Prophet 4» finished eating he would 
lick his fingers three times, and he 4#) said: 
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When a morsel of food dropped from the food of any of you, he should take 
it and clean the dirt on it. He should then eat it, and should not leave it for 
Shaytan. 


In addition, in Sahihayn from the hadith of Ibn Abbas €2&} it is reported that 
the Prophet €} said: 
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When any of you eats, he should not clean his hand until he licks his fingers or 
get it licked. 


Furthermore, Muslim and some other collectors recorded from the hadith of 
Jabir <> that the Prophet <} commanded that the fingers and plate are 
licked after eating, and he €$} said: You do not know which part of the food 
has the blessing of the food. 


As for the legislation of giving praises to Allah and supplicating when finished 
eating, that is because of the hadith of Abu Umamah <}, recorded by Al- 
Bukhari. 
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Abundant and good Praises be to Allah, blessed was it (the food); Our Lord! 
Your favour cannot be dined, and neither can we do without it nor can we 
dispense with it. 


Ahmad, Abu Dawud, At-Tirmidhi, Ibn Majah, An-Nasai, and Al-Bukhari in 
the collection titled At-Tariq, reported another hadith from the hadith of Abu 
Saeed €2}, he said: Whenever the Prophet <44>} ate or drank, he would say: 
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Praise be to Allah Who provides food and drink for us, and makes us believers. 


Ahmad, Ibn Majah, and At-Tirmidhi also reported from the hadith of Muadh 
bin Anas <4}, which At-Tirmidhi authenticated, that the Prophet <: said: 
Whoever eats a meal and says after finished eating; 
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(Praise be to Allah Who fed me with this food, and provided it for me without 
any power or might from me) His past sins will be forgiven. 


Furthermore, Abu Dawud reported from the hadith of Ibn Abbas that the 
Prophet 42» said: Whenever any of you eats, he should say: 


O Allah! Bless it for us, and provide what is better than that for us. 


And when he drinks milk, he should say: 
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(O Allah! Bless it for us, and provide more of it for us) There is nothing that can 
serve as both food and drink besides milk. 


At-Tirmidhi also reported a similar hadith, and he rated it good. However, 
there is Ali bin Zaid bin Judaan in its chain of transmission and he is weak. 
That Ali bin Zaid also reported the hadith from another unreliable narrator, 
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Muhammad bin Harmalah; Abu Hatim” £} said in his respect: I do not 
know who he was. 


As for the statement that the Prophet <4 did not use to eat in the reclining 
posture, that is because of the hadith of Abu Juhayfah ¢}, reported by Al- 
Bukhari and some other collectors. He <: reported that the Prophet <> 
said: 


As for me, I do not eat in the reclining posture. 


39 Heis Muhammad bin Idris bin Al-Mundhir, famous with the nickname Abu Hatim. He was a great 
scholar of hadith, and an associate of Imam Al-Bukhariand Muslim. He was a great scholar of hadith 


defects. The author (Sy Meant that the narrator is weak, which depicts the weakness of the hadith, 
for Abu Hatimnot to know whom he was. 
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All intoxicants are forbidden; the small quantity of any substance its large 
quantity intoxicates is as well forbidden. It is allowed to soak fruits for drink 
in all kinds of vessels, but it is not permissible to soak two different kinds of 
fruit together in a container. It is forbidden to dilute alcohol for drink; but 
it is permissible to drink juice and wine before fermentation, and that is 
checked with the condition of not drinking any soaked fruits after three days. 
Furthermore, drinking has etiquettes, and they are as follows: gulping the drink 
three times before proper drinking, drinking with the right hand, and drinking 
in the sitting position. So also, when drinking in a group, the sharing must 
start from the right side, and their server is the last of them to drink. Allahs 
name should be mentioned while drinking and praises given to Him when 
finished drinking. In addition, it is forbidden to breathe or blow air into the 
vessel while drinking, so also to drink directly from the mouth of bottles. It is 
not permissible to drink any substance that contains impurity; but if the drink 
has solidified, the impurity is removed from it together with the surrounding 
areas that have been affected by the impurity. Lastly, it is forbidden to eat or 
drink from a gold or silver vessel. 


Explanation: 


I say: As for the assertion that all intoxicants are forbidden, that is because 
of the hadith that is reported by Muslim and some other collectors from the 
hadith of Ibn Umar ¢.4} that the Prophet 4%) said: 


All intoxicants are alcohol, so all intoxicants are forbidden. 


The forbiddance mentioned here encompasses all forms of intoxications from 
the two known trees and other then them. 
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This statement of Allah, The Most High, also points to the prohibition: 
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Intoxicants, gambling, Al Ansab, and Al Azlam are an abomination of Shaytan’s 
handiwork... [Al-Mdidah: 90]. 


In another narration of Muslim, it is reported that he ¢} said: 


All intoxicants are alcohol, and all alcohol is forbidden. 


Also in Sahihayn from the hadith of Aishah <% >}, she said: the Prophet 4#) 
was asked about Al-Biti, and that is the wine made from honey that the people 
of al-Yemen drink. The Prophet <4» replied: 


All drinks that intoxicate are forbidden. 


The kind of this hadith is also reported in Sahihayn from the hadith of Abu 
Musa {4%}. There are other Ahadith under this section as well. 


As for the assertion that the small quantity of what its large quantity intoxicates 
is forbidden, that is because of the hadith of Aishah < that is reported by 
Ahmad, Abu Dawud, and At-Tirmidhi, and At-Tirmidhi authenticated it; so 
also Ibn Hiban, but Al-Daraqutni claimed that it is a Mawquf*? hadith. She 
4» said, the Prophet 4%» said: 


40 Hadith Mawguf is the hadith that can only be linked to the companion, that is, it is not traceable to 
the Prophet €}. Invariably it is a statement of the companion. 
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All intoxicants are forbidden; and every substance that its large quantity 
intoxicates, the handful of it is forbidden. 


The chain of transmission of this hadith contains authentic narrators except 
Amr bin Salim Al-Ansaari, Al-Madani. 


Al-Mundiri ¢&} commented about him thus: I do not know anyone who 
spoke about him. 


Al-Hakim 4} also said: He is popular with his nickname. He meant by the 
nickname, Abu Uthman. 


Ahmad, Ibn Majah, and Al-Daraqutni reported another hadith from the hadith 
of Ibn Umar {4%}, and Al-Daraqutni authenticated it, that the Prophet ¢> 
said: 
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Any substance that its large quantity intoxicates, the small quantity of it is 


forbidden. 


Abu Dawud and At-Tirmidhi also reported the hadith, and At-Tirmidhi rated 
it to be a good hadith. Ibn Hajar said regarding it: “The men of the chain of 
transmission of Jabir's version are all trustworthy. 


Ahmad, An-Nasai, and Ibn Majah also reported it from the hadith of Amr ibn 
Shuaib, on the authority of his father, from his grandfather <4}. There are 
other Ahadith under the section as well. 


As for the permissibility of soaking fruits in all kinds of vessels, that is because 
of the report of Muslim and some other collectors from the hadith of Buraydah 
<2,» that the Prophet <Æ» said: 
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I have once forbidden you to drink except from a leather vessel, you can now 
drink from all kinds of containers, but you should not drink intoxicant. 


Also in Muslim and some other collections, the Prophet <4) was reported to 
have said: 
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I once prohibited you from soaking in various containers, but the containers 
cannot make something permissible or otherwise, it is enough to note that all 
intoxicants are forbidden. 


There are other Ahadith under this section, as well, that clearly indicate that 
the earlier prohibition by the Prophet <Æ) from soaking fruits in the various 
vessels like Ad-Dubbaai*', An-Nageer”, Al-Muzaffat*, and Al-Hantam“, and 
their likes had been abrogated, as recorded in the reports of Sahihayn and some 
other collections. 


As for non-permissibility of soaking two different kinds of fruits together in 
a container, that is because of the hadith of Jabir <4 reported in Sahihayn 
and some other collections. It is reported that the Prophet <2} forbade from 
soaking dates and raisins together, so also from soaking fresh dates and unripe 
date together. 


41 Ad-Dubbaai is a kind of calabash that ferments drinks easily and strongly, and turns them alcoholic. 
Sharhu Al-Nawawi of Sahih Muslim 1/185] 


42 An-Nageer is a vessel made from palm tree trunk, dates are soaked in it and kept until it ferments 
and turns alcoholic. Sharhu Al-Nawawi of Sahih Muslim 1/185]. 


43 Al-Muzaffat or Al-Mugayyar is an ordinary container but coated with dark tar. The coating causes 
fermentation of any fruits soaked in it also if left for long. [Sharhu Al-Nawawi of Sahih Muslim 
1/185]. 


44  Al-Hantam: The most authentic opinion of the scholars about the meaning of Al-Hantam, 
as mentioned by Al-Hafidh Al-Nawawi in his Sharhu of Sahih Muslim (1/185), is that it is an 
earthenware jar coated or painted with green pigment. The prohibition of this vessel is because of 
the coating that causes quick fermentation of any fruits soaked in it; and the drink turns alcoholic 
quickly. [An-Nihayah fee Garib Al-Hadith of Ibn Atheer, page 236] 
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The kind of this hadith is also reported in Sahihayn from the hadith of Abu 
Qatadah 4#}. Muslim also reported it from the hadith of Abu Saeed, and 
another kind of it from the hadith of Abu Hurairah €}. There are other 
Ahadith under the section as well. 


The reason for the prohibition of soaking two different fruits together is that 
the mixture makes the drink to ferment quickly and turns alcoholic, and one 
might assume that it has not turned alcoholic considering the time it was 
soaked while it has actually turned. 


However, Al-Nawawi £& mentioned that the opinion of the majority of 
the scholar is that the prohibition is only for discouragement, and not for 
forbiddance; that it will be forbidden only when the drink intoxicates, which 
can be recognized easily. 


But some of the Maliki School of Thought argued that the prohibition is for 
forbiddance. Nevertheless, what indicates the non-permissibility of soaking 
two different fruits together had been reported, whether from the narrations 
that were mentioned shortly or some others. 


Such hadith is the hadith that was reported by An-Nasai and Ahmad from the 
hadith of Anas <}. He <> said: “the Prophet <4} forbade combining two 
different things while soaking, such that one of the two over rides the other. 


The men of the chain of transmission are trustworthy. 


As for the assertion that it is prohibited to dilute alcohol for drinking, or be 
used for soaking (eatable) substance, that is because of the hadith of Anas 44%) 
that is reported by Ahmad, Abu Dawud, and At-Tirmidhi; who authenticated 
it, that the Prophet <2} was asked regarding alcohol been used for dilution or 
soaking. The Prophet <% answered in negative. 


Ahmad, Abu Dawud, and At-Tirmidhi €&} also reported from his hadith 
that Abu Talha asked the Prophet <) concerning the orphans who inherited 
alcohol. The Prophet ¢}» answered him: dispose it off. Abu Talha asked again: 
What if we use it for soaking foods? The Prophet <$} replied: No. 


Al-Mundhir €&} referenced this hadith to Muslim in his book Mukhtasar As- 
Sunan. There is another hadith under this section that is reported by Anas €} 
as well, and it is collected by Al-Daraqutni. Ahmad reported the like of the 
hadith as well but from the report of Abu Saeed 44%). 


As for the permissibility of drinking juice and wine before fermentation, that 
is because of the hadith of Abu Hurairah €&} that is reported by Abu Dawud, 
An-Nasai, and Ibn Majah. He <4) said: the Prophet £4} used to fast and 
break his fast at the breaking time with wine I prepared for him in a calabash. I 
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pce some for him <Æ) (one day) but it has started bubbling. The Prophet 
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Pour it away; that is the drink of those who do not belief in Allah and the Last 
Day. 


Ahmad also reported concerning the juice from Ibn Umar 4 that he said: “I 
will drink it in as much as it has not been over-taken by its devil, he was asked: 
when does its devil over-takes it? He replied: after three days. 


Muslim and some other collectors reported from the hadith of Ibn Abbas <: 
that juice used to be prepared for the Prophet <% 


$> from raisin, and he would 
drink from it on the same day, the following day, and the third day before the 
night. He would then ordered that his attendant drank the remaining, or to be 
disposed of. 


Abu Dawud mentioned that the order of the Prophet <$} for the attendant to 
drink the remaining juice was taste it in order to check whether it was suitable 
for drinking or not.“ 


As for the statement that the situation is checked by not drinking the juice after 
three days, that is because of the hadith of [bn Abbas <} mentioned shortly. 


Moreover, Muslim and some others reported from the hadith of A'ishah ¢» 
that she used to soak fruits for the Prophet ;» in the morning and he < (hy 
would drink from it at night after his dinner, and if anything was left in the 
container, she would pour it away. She would then prepare another one for 
him at the night, and he <) would drink it in the following morning after his 
lunch. She added: we used to wash the vessel both in the morning and at night. 


However, this hadith does not contradict the hadith of Ibn Abbas mentioned 
earlier that he 2» used to drink the drinks prepared for him the day it was 


45 Al-Hafidh Al-Nawawi explained the order of the Prophet €$} for the attendant to drink the 


remaining juice better, he said: “...and his statement, he would then order the attendant to drink 
the remaining, or to be disposed of, that implied that sometimes the attendant would drink it and 
sometimes it would be disposed off. And that depends on the state of the juice, if there was no 
changes on it or any indication of fermentation, it wouldn't be poured away because food wastage is 


forbidden, and the Prophet 4$} would have refrained from drinking it only because he wished not 


to. Moreover, if the juice has changed or fermented, it would be poured away because it has become 
intoxicant and impurity, and the attendant could not drink it any longer. [Sharhu Al-Nawawi, 7/34] 
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prepared, the following day, and the third day till the night. That is because the 
additions contained in the hadith of the three days do not contradict the other 
hadith, so also because both of the narrations are authentic. 


As for the fact that gulping the drink three times before proper drinking is 
one of the etiquettes of drinking, that is because of the hadith of Anas 44%) in 
Sahihayn that the Prophet <} used to breath out of the vessel three times. 


In another version of Muslim, it is reported that he <> used to breathe out of 
the drink three times. He ¢ said concerning that: it gives satisfaction when 
drinking and it is also good for health. 


The meaning of this hadith is that the Prophet <) used to breath out of the 
vessel in between two gulps of drinking. 


As for the prohibition of breathing into the vessel from which one drinks, that 
is because of the hadith of Abu Qatadah 44% in Sahihayn and some other 
collections that the Prophet €:} said: 


When any of you drinks, let him not breath into the vessel. 


It is also reported from the hadith of Ibn Abbas <4} by Ahmad, Abu Dawud, 
Ibn Majah, and At-Tirmidhi; who authenticated it, that the Prophet <4} 
forbade breathing into the container. 


So also Ahmad and At-Tirmidhi reported from the hadith of Abu Saeed <4% }; 
At-Tirmidhi authenticated it, that the Prophet <Æ) forbade breathing into the 
drink. Someone at the occasion asked, What should I do if I find dirt in my 
drink. The Prophet £3} replied: pour it away. The man asked again, “only one 
gulp of drink might not satisfy me The Prophet 4} said: remove the cup from 
your mouth (and pour out the dirt). 


As for drinking with the right hand, that is because of the Ahadith mentioned 
under the section of eating concerning eating with the right hand. 


As for drinking in the sitting position, that is because of the hadith of Abu 
Saeed {4> that is reported by Muslim and some other collectors that the 
Prophet 44} forbade drinking while standing. 
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Muslim also reported from the hadith of Abu Hurairah <#% that the Prophet 
{Æ said: 
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None of you should drink while standing; whoever forgot and drank while 
standing should vomit it. 


However, this hadith does not contradict the hadith of Ibn Abbas €4%} in 
Sahihayn that the Prophet <$} drank from Zamzam water while standing. It 
does not also contradict what Al-Bukhari and some other collectors reported 
from Ali <} that he drank some drinks while he was standing and said: “some 
people hated drinking while standing, but the Prophet < did what you saw 
me doing. So also what Ahmad, Ibn Majah, and At-Tirmidhi reported; and At- 
Tirmidhi authenticated it, from Ibn Umar €}: we used to eat while walking 
and drink while standing during the life of the Prophet <$). That is because 
it is possible to merge the narrations together that the prohibition is only for 
discouragement. 


Though his statement 4} whoever forgot and drank while standing should 
vomit it may indicate non-permissibility of drinking while standing at all, that 
may be for someone who opposed the Sunnah and deliberately drank while 
standing. That is because the Prophet's <> deeds cannot oppose his statement 
that is meant for the Ummah, it can only limit the scope of its execution by 
the Ummah; that his deeds will be peculiar to him ¢#} as agreed upon under 
Islamic fundamentals. 


As for the assertion that the sharing should start from the right, that is because 
of the hadith of Anas {4%}, reported in Sahihayn and some other collections. 
He reported that some milk that had been diluted with water was brought to 
the Prophet 3} and at his right side was a Bedouin Arab while Abu Bakr was 
at his left. The Prophet <#} drank from the milk and gave it to the Bedouin 
Arab. He <$} then said: the right remains the right. 


Also in Sahihayn from the hadith of Sahal bin Sad, it is reported that some 
drinks was brought to the Prophet 4} and at his right side was a young boy 
while there were some aged men at his left. The Prophet <$} then drank from 
the drink and said to the young boy: “do you permit me to give it to these 
people? the boy answered: By Allah! O messenger of Allah, I cannot prefer 
others to myself of my portion from you. The Prophet <4) then gave it to him. 


oe 


TOO Ni MN a a day bY WLS 


As for the assertion that the server of a people should drink last, that is because 
of the hadith of Abu Qatadh <}, reported by Ibn Majah, Abu Dawud, and At- 
Tirmidhi; which he authenticated. Al-Mundhiri mentioned that the men of its 
chain of transmission are trustworthy. He 4%% reported that the Prophet {4 
said: Toristia non explictem fugiant. 


The server of a people is the last of them to drink. 


Muslim also reported with the wordings, I Abu Qatadh 4%} said: I shall not 
drink until the Prophet <4) drinks. The Prophet <$} then said: 


Verily, the server of a people is the last of them to drink. 


As for the legislation of saying Bismillah at the beginning and giving praises 
when finished drinking, that is because of the hadith of Ibn Abbas ¢.2%}, 
reported by At-Tirmidhi. He €} reported that the messenger <4) said: Do 
not gulp the drink at once as camel does, but drink in two or three swallows; and 
mention Allah’s name while drinking and give thanks when finished drinking. 


Ahmad, Abu Dawud, At-Tirmidhi, Ibn Majah, An-Nasai, and Al-Bukhari in 
his book At-Tariq reported from the hadith of Abu Saeed <) that when the 
Prophet €} drank or ate, he used to say: Thanks be to Allah who provided the 
food and the drink for us and made us believers. 


As for the prohibition of breathing into the vessel, the reason for that had been 
mentioned under the legislation of drinking in three gulps. 


As for the prohibition of drinking directly from the water-skins, flasks or 
bottles, that is because of the hadith of Abu Saeed €% in Sahihayn that the 
Prophet <$} forbade drinking from the mouth of the bottles. 


In another narration that is also reported in Sahihayn, it was mentioned that 
the Prophet <> forbade rolling up the mouth of the water-skins, and then 
drink from them. 
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In Al-Bukhari from the hadith of Abu Hurairah 4%}, it is reported that the 
Prophet € prohibited from drinking from the mouth of the bottles. Ahmad 
added to his version of this narration, Ayyub mentioned that he was told that a 
man drank from the mouth of a water-skin, a snake then came out of it. 


Also in the Bukhari and some other collections, it is reported that Ibn Abbas 
<.@» mentioned that the Prophet ¢#} forbade drinking from the mouth of 
the bottle. 


However, these narrations do not contradict what Ibn Majah and At-Tirmidhi 
reported, and authenticated by At-Tirmidhi, from the hadith of Kabshah <4% 
that the Prophet <$) entered her apartment and drank from a water- bottle 
hanged on the wall while he was standing. And that she then stood and cut-off 
the other side of the mouth of the bottle. 


As they do not also contradict the kind of the hadith that was reported by 
Ahmad, Ibn Shaheen, At-Tirmidhi in the book Ash-Shamahil, At-Tirmidhi, 
and at-Tahawi from the hadith of Ummu Sulaym. 


So also its like reported by Abu Dawud and At-Tirmidhi from the hadith of 
Abdullah bin Busr. 


That is because the Prophets deed {$} can be held for the permissibility of 
that act, such that the narrations that have come with the ruling of prohibition 
will be understood as indicating discouragement. 


In addition, the Prophet <% might have done that for some personal excuses. 
Therefore, the hadith of the prohibition will be held for the situation when 
there is no excuse for one to do otherwise. 


Nonetheless, Ibn Hazm is of the opinion that it is absolutely prohibited to drink 
from such containers, while Ahmad was reported to have the opinion that the 
prohibition had been abrogated. 


As for the assertion that if an impurity fell into the drink, that it was then 
impermissible to drink it; except it were a solidified type. In that case, the 
impurity should be removed together with the surrounding areas affected 
by the impurity. That is be because of the hadith of Maymunah <:>» in the 
Bukhari and some other collections that the Prophet <> was asked about a 
rat that died in cheese. He >} replied: 


46 Al-Nawawi mentioned that she cut-off the other side of the mouth of the bottle so that she could 
preserve the side from which the Prophet ¢} drank, such that people could drink from only the 
side and therefore got the blessing (Al-Barakah) of the Prophet €$} [Sharhu Muslim, 13/194]. This 
way of seeking the blessing from someone was only permissible with respect to do the Prophet 44 


in his person, that is, while he was alive, and no other. 
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Cast it out together with the surrounding areas and throw it away, then eat your 
cheese. 


Abu Dawud and An-Nasai also reported another version of the hadith, that the 
Prophet <y was asked about a rat that died in cheese. He {> replied: “If it 
were a solidified type, cast out the rat together with the surrounding areas; but 
if it were to be liquid, do not get close to it. Ibn Hiban authenticated it. 


In addition, Ahmad, Abu Dawud, and At-Tirmidhi reported from the hadith 
of Abu Hurairah ¢ 4%} that the Prophet €} was asked about a rat that died in 
cheese. The Prophet 4%} answered: 
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If it were a solidified type, cast it out together with the surrounding areas, then 
eat the remaining; but if it were to be liquid, do not eat it. 


An-Nasai reported this hadith as well. The ruling concerning a rat is the same 
for its like among impurities and filths when they died in the cheese or the like. 


As for the prohibition of eating or drinking from gold or silver containers, that 
is because of the hadith of Hudhayfah ¢.4%} reported in Sahihayn and some 
other collections. He 4%) reported that the Prophet <4) said: 
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Do not wear silk or silk brocade materials, and not drink from gold or silver 
containers or eat from the plates made from them; they are for them (the 
unbelievers) in this world and for us in the hereafter. 
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oy in Sahihayn from the hadith of Ummu Salamah <#%> that the Prophet 


He that drinks from a silver container is trailing Hellfire in his stomach. 


In another version of Muslim, it has it that, he that eats or drinks from a gold 
or silver container... 


Muslim also reported from the hadith of Al-Baraa bin ‘Azib €&». He said: the 
Prophet #} prohibited us from drinking from silver containers, he 4% said: 


Whoever drinks from it in this world will not drink from it in the hereafter. 


Ahmad and Ibn Majah reported from the hadith of Aishah <% the like of the 
hadith of Ummu Salamah €.}. 
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Covering one’s nakedness is compulsory both in public and in seclusion. It is not 
permissible for a Muslim man to wear pure silk material unless the size of which 
is not more than the size of four fingers put together, when used for medication 
or health reasons. It is also not used as a spread. It is also not permissible to 
wear a cloth dyed from saffron and a dress of fame. It is not permissible as well 
for a man to wear a womans dress and vice-versa. In addition, it is forbidden 
for a man to wear gold ornaments or use ornaments from any other material. 


Explanation: 


I say: As for the obligation of covering one’s nakedness both in public and in 
seclusion, that is because of the hadith of Bahz bin Hakim on the authority of 
his father, from his grandfather, collected by Ahmad, Abu Dawud , Ibn Majah, 
At-Tirmidhi, and Al-Hakim. At-Tirmidhi rated it to be a sound hadith and 
Al-Hakim authenticated it. He €} reported: I asked the Prophet <», O 
messenger of Allah! Whom should we cover of our nakedness, and which part 
can we leave open? The Prophet <$ replied: 


Cover your nakedness except from your wife or whom your right hand possesses. 
I said: O Messenger of Allah! What if someone is within a group of people? 


He 4} replied: 


Book of Clothing Cold WES 


If you can keep yourself such that no one sees it, then do not allow anyone to see 
it. 


I asked again: O Messenger of Allah! What if someone is alone in a place? 


He replied: 
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Allah is more entitled to be ashamed of than people. 


The people of knowledge differed about the limit of nakedness in a person, 
owing to the varying evidences concerning the issue. However, I have discussed 
the issue in details in the book Sharhu Al-Muntaqah. 


As for the assertion that it is forbidden for a man to wear pure silk material of 
which the size is more than the size of four T put together, that is because 
of the hadith of Umar €2} in Sahihayn. He <4 reported that he heard the 
Messenger of Allah saying: 


Do not wear a silk material, for whoever wore it in the world will not wear it in 


the hereafter. 
There is also the kind of this hadith in Sahihayn from the hadith of Anas <4). 


So also in a and some other collections from the hadith of Ibn Umar 
<u» that Umar <4} saw a suit of brocade been displayed for sale, he then 
brought it to the Prophet {4} and said: O Messenger of Allah! Buy this suit 
and beautify yourself with it during festivals, as well as when you receive 
delegations. The Messenger of Allah <4} then said to him: 
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Verily, this is a dress of who does not have a share of piety. 


Ahmad, At-Tirmidhi, and An-Nasai also reported from the hadith of Abu 
Musa, and authenticated by At-Tirmidhi that the Prophet <% said: 


Gold and silk is made permissible for the female of my nation, but forbidden for 
its male. 


There is Saeed bin Abi Hind, the narrator from Abu Musa, in the chain 
of transmission of the hadith, whom there are some comments about. Abu 
Hatim said about him: He did not meet Abu Musa. Nevertheless, [bn Hazm 
authenticated the hadith. 


In addition, it is reported from the hadith of Ali €&», collected by Ahmad, 
Abu Dawud , An-Nasai, Ibn Majah, and Ibn Hiban that the Prophet ¢#» held a 
silk material on his right hand and a gold on his left, and then said: Verily, these 
two materials are forbidden for the male of my nation. Ibn Majah added in his 
report: but permissible for its female. The hadith is a sound hadith. 


Al-Bayhaqi reported the like of the hadith with a sound chain of transmission. 
So also, al-Bazaar from the hadith of Amr bin Jarir Al-Bajali. However, there 
is Qays bin Abi Hazim in its chain of transmission.” There are other Ahadith 
under the section as well. 


Al-Mahdi mentioned in the book Al-Fath that it is generally agreed upon by the 
scholars that silk is forbidden for men. He, however, stated in the book that Ibn 
Ulayah differed from this general opinion, among the scholars, but that there 
was a consensus over it after him. His opinion is therefore not relevant. He as 
well mentioned that Al-Qadi lyaadh reported the permissibility of wearing a 
silk material from some people of knowledge. So also, he mentioned that Abu 
Dawud stated that twenty people among the Companions of the Prophet 4) 
wore it. 


Furthermore, the people of knowledge differ about the permissibility of 
wearing clothes made from the interweaving of silk threads and some other 
threads. Those who bear the opinion of non-permissibility made evidence 
with the prohibition of the Prophet <4% of Al-Hullah As-Siyaraah, as reported 


47 The author meant with this statement that the narrator has some problems that may necessitate the 
rejection of his narrations. 
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in Sahihayn from the hadith of Ali <4). Moreover, there is a difference of 
opinion as to the meaning of Al-Hullah As-Siyaraah. Some people hold the 
opinion that it is a cloth with separated lines, while some others argued that it 
is one with several colours. 


However, each of these two meanings contradicts the platform that Al-Hullah 
As-Siyaraah could be used to refer to pure silk, which is the assumption from 
using the hadith as the evidence for the prohibition of wearing clothes made 
from the interweaving of silk threads and other threads.* 


Moreover, those who hold a contrary opinion, that is; the opinion which says 
the prohibition in respect of the silk material is not but with respect to pure 
silk made evidence with what is reported on the issue from Ibn Abbas >). 
Ahmad and Abu Dawud recorded it, and that is his statement that the Prophet 
<>» did not forbid except a pure silk material but the chain of transmission of 
this narration contains Khusawf bin Abdir-Rahman, who is weak. 


This issue requires a very lengthy discussion, what we have said may suffice 
here. 


As for the condition of the permissibility of wearing silk material if it is not 
more than the size of four fingers put together, that is because of the hadith of 
Umar <4» in Sahihayn and some other collections. He said: The Prophet <4) 
prohibited wearing of silk material except this size. He added: the Prophet 4#) 
then raised his two hands and then put the pair of his fore and middle fingers 
together. 


In another narration of Muslim and some other collectors, it is reported that 
the Prophet 4} forbade wearing of silk material except the size of two fingers, 
three or four. 


As for the permissibility of wearing it for health reason or medication, that 
is because of the hadith of Anas <}, in Sahihayn that the Prophet 4#) 
permitted Abdur-Rahman bin Awf and Zubar <} to wear silk because of the 
mange they suffered from. 


As for the assertion that it is not permissible to take a silk material as a spread, 
that is because of the hadith of Hudhayfah <4}, reported by Al-Bukhari. He 
said: The Prophet <$) forbade us from drinking or eating from a gold or silver 
vessel; and from wearing silk and brocade, so also from sitting on it. He 4) 
said: It is for them in this world, and for us in the hereafter. 


There are other narrations under this section that point to what this hadith 


48 Al-Hullah As-Siyaraah can also be interpreted to mean the clothes ribbed with a silk material. This 


is actually the basis upon which the people who hold the position of non-permissibility of wearing 
clothes made from the interweaving of the silk threads and other threads based their argument. 
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indicated. In addition, this hadith is regarded as clear-cut evidence in the face 
of the difference of opinions under this section. 


Furthermore, some people held the permissibility of taking a spread from a 
silk material. These people compared this issue with the issue of the spread that 
is taken from cloths having pictures of animate objects. Without doubt, such 
comparison is not acceptable; there is a clear text that prohibits this act unlike 
the one it was compared with. 


Moreover, the majority of scholars hold to the prohibition. However, it is 
reported that Ibn Abbas and Anas és} permitted the use of silk as a spread. 
So also, it is the opinion of the Anafiyah School of Thought and the Hadawiyah. 
The evidence of these schools is that making silk a seat or a sitting spread is 
an affront use of the material, which is contradictory to the beautification it 
is used for, and for which its usage is prohibited. However, such a statement is 
no evidence under the Islamic law even if there is nothing that contradicts it 
directly. What about the situation here where there is clear-cut evidence that 
opposes it on the issue? 


As for the prohibition of wearing clothes dyed from saffron, that is because of 
the hadith of Abdullah ibn Amr <> that is reported by Muslim and some 
other collectors. He <4 said: The Prophet <2} saw me wearing a pair of 
clothes dyed from saffron, he then remarked: 
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Verily, these are clothes of the unbelievers, do not wear them 


In addition, Muslim and some others reported another hadith from the hadith 
of Ali £). He said: The Prophet <> forbade me from wearing a gold ring 
and synthesized silk material, so also from reciting the Qur'an in the bowing 
and prostrating positions during Salah, and from wearing clothes dyed from 


saffron. 


There are other Ahadith under this section. The saffron is a type of dye that 
gives clothes a specific kind of red colour. Moreover, the prohibition of wearing 
clothes dyed from this dye does not contradict what is reported concerning 
wearing pure red material, as recorded in Sahihayn from the hadith of Al- 
Barah ¢.@}. He said: The Prophet €#} was of medium height, he has wide 
shoulders, and his hair was as long as the level of his earlobes; I saw him (one 
day) in a red dress, I never saw anything as beautiful as he was. 
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There are other Ahadith under this issue as well, but we can unite between 
these Ahadith that seem contradictory by saying that the red clothes that 
are prohibited are those that are dyed red with saffron, while those that are 
permissible are the originally red clothes. 


As for the prohibition of wearing the dress of fame, that is because of the hadith 
of the Ibn Umar £} that the Prophet 4# said: 


Whoever wore the dress of fame (in this world) Allah would clothe him the dress 
of humiliation on the Day of Resurrection. 


Ahmad, Abu Dawud , An-Nasai and Ibn Majah reported the hadith, and the 
men of its chain of transmission are trustworthy. The dress of fame in this 
hadith refers to the dress that makes the person who wears it be specially 
recognized among other people. In addition, the prohibition includes any other 
wears or their likes that can bring about fame or make their owners be specially 
recognized among people. This is so because this reason for the prohibition is 
found in these items as well. 


As for the fact that it is prohibited for men to wear women’s wear and vice- 
versa, that is because of the hadith of Abu Hurairah <: that is reported by 
Ahmad, Abu Dawud , and An-Nasai that the Prophet <% cursed a man who 
wears a womans dress, and woman who wears a man’s dress. 


So also in the Bukhari and some other collections, Ibn Abbas 4%} was reported 
to have said: the Prophet 4} cursed the women that imitate men and the men 
that imitate women. There are other Ahadith under this section also. 


As for the prohibition of taking gold as ornament by men, that is because of 
the Ahadith that prohibit taking gold as ornament; some of which had been 
mentioned earlier. In addition, the prohibition of wearing gold in those 
narrations is understood as the prohibition of using it as ornament. ‘That is so 
because wearing of gold cannot be except for ornament. Therefore, what are 
designed on some silk wears or other clothes as gold are not in actual sense 
gold, they are silver; people only refer to them as gold. 


Among the Ahadith that have come concerning the prohibition of gold is that 
which prohibits using gold rings, so also that which prohibits one from making 
gold ornaments for his love one. 
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Nonetheless, I have prepared a separate compilation concerning the prohibition 
of wearing gold; little or big, so also a separate compilation regarding women 
wearing of gold; where I discussed about whether it is permissible or not? 
Whoever wishes can refer to them. 
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Chapter 17.1 Rulings on Sacrifice 
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The sacrifice of Al-Adha festival is an encouraged legislation on every family, 
and the least animal for each family is one sheep. The time for slaughtering is 
after the Salah (of Eid) on the day of slaughtering until the end of the last day 
of at-Tashriq1. The best animal for this sacrifice is a plump one, and it does not 
suffice for it in terms of ages that which is less than six months of the sheep's 
fold, or that which is less than one year of the goat family. It is not permissible 
to slaughter defective animals for this sacrifice, like one-eyed animal, a sick 
animal, a crippled animal, a skinny animal, an animal with a broken horn, or 
that with a chopped ear. One can eat from his slaughtered animal, give out 
from it as alms as well as keep some from it. Moreover, the slaughtering is 
better to be done at the prayer ground (after Salah), and anyone who intended 
to slaughter for this sacrifice should not cut his hair or nail from the beginning 
of the month of Dhul-Hijah until he slaughters the animal. 


Explanation: 


I say: As for the facts that sacrifice for Al-Adha festival is legislated for every 
family, that is because of the hadith of Abu Ayyub Al-Ansari ¢:&}, who said: 
During the time of the Prophet ¢}} a person would slaughter a ram for himself 
and his family. 


Ibn Majahand At-Tirmidhicollected the hadith, and At-Tirmidhiauthenticated 
it. Ibn Majah also reported the kind of hadith from the hadith of Abu Sarihah 
with an authentic chain. So also, Ahmad, Abu Dawud, and An-Nasai from 
the hadith of Mikhnaf bin Sulaym that he heard the Messenger of Allah <4% 
said: O people! Sacrifice is enjoined upon every family once a year. The chain 
of transmission of this hadith contains Abu Ramlah, whose name is Aamir, 
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Al-Khatabi commented about him as thus: He is a narrator whose state is 
unknown. 


There is a difference of opinion about the ruling of this sacrifice, the majority of 
scholars are of the opinion that it is a recommended act; not obligatory, while 
Rabia, Al-Awzai, Abu Hanifah, Al-Layth, and some scholars of the Maliki 
School of Thought hold the opinion that it is compulsory upon a well to do. 
That is also the opinion reported from Malik and An-Nakhiyy. 


1- The days of At-Tashriq are the three days after the day of Eid Al-Adha. 


The people who bear the opinion that it is obligatory made evidence with the 
kind of the hadith, Sacrifice is enjoined upon each family once a year that was 
mentioned shortly, and the like of the hadith of Abu Hurairah <4} reported 
by Ahmad and Ibn Majah, and authenticated by Al-Hakim. He {£4} reported 
that the Prophet 42» said: Whoever has a means of slaughtering and does not 
do it should not attend Salah in our prayer ground. 


Ibn Hajah mentioned that the men of the chain of transmission of the hadith 
are authentic narrators. However, scholars differ about whether the hadith 
was reported from the Prophet <% as his statement or it was a statement 
only traceable to the Companion who reported it. What is more likely is that it 
was a statement of the Companion as claimed by Al-Thahawi and some other 
scholars. 


Also, from the evidence of the people who hold that the sacrifice is compulsory 
is the statement of Allah, the most High: 


Therefore turn in prayer to your Lord and sacrifice to Him [Al-Kawthar: 2] 


This people inferred the obligation of the sacrifice from this verse. They claimed 
that the verse commands sacrifice and that a command demands obligation of 
the issue upon which it is stated. However, some people have said that the verse 
only talks about devoting sacrifice to Allah alone. That is, not to do the sacrifice 
to other than Allah if one were to do it, and not the obligation of doing it. Such 
way of making addresses has come from the hadith of Jundub bin Sufyan Al- 
Bajali <2» in Sahihaynand some other collections. He £: reported that the 
Prophet <4) said: 
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Whoever slaughters his sacrificial animal before the Salah should slaughter 
another one in its place, but whoever does not slaughter his (until he prays) 
should do it in the name of Allah. 


In addition, there is the like of the hadith from Jabir <4} and other than him 
among the companion. 


However, the majority of scholars that hold the opinion that Al-Adha sacrifice 
is not compulsory made the hadith of Jabir <4 that the Prophet <4) 
slaughtered a ram once, on behalf the people who did not slaughter among his 
companions a displacing factor for the obligation that could be inferred from 
other reports. Ahmad, Abu Dawud, and At-Tirmidhi reported this hadith. 
Ahmad, At-Tabarani, and Al-Bazar also reported its kind from the hadith of 
Abu Raafi with a sound chain. 


Moreover, it is better we merge these narrations together rather than considering 
some of them negating the ruling suggested by some others. It can therefore be 
said from the hadith that mentioned that the Prophet <4 slaughtered a ram 
on behalf of some people among his companion, that these people were those 
who did not have means of slaughtering, as it related directly from the report 
..on behalf of the people who did not slaughter. So also the hadith, sacrifice 
is enjoined upon every family once a year. That is; the families that have the 
means. Nevertheless, the like of the hadith Sacrifice is enjoined on me but not 
obligatory on you and the like of it cannot stand as a supportive evidence on 
this issue because the chain of transmissions of those narration are defective; 
some of their narrators are said to be liars while others are weak narrators. 


As for the fact that the least number of animal for a family is one, that is because 
of what will be mentioned shortly concerning that. 


As for the assertion that the time for slaughtering is after the Eid prayer, that is 
because of the statement of the Prophet £3 
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Whoever slaughters his sacrificial animal before the Salah should slaughter 
another one in its place, but whoever does not slaughter his (until he prays) 
should do it in the name of Allah. 


The hadith is reported in Sahihayn as mentioned shortly. There are other 
Ahadith under this section. It is mentioned in some of the Ahadith that the 
prayer that is given this consideration is that of the Imam. 


As for the statement that the time for slaughtering extends to the end of the last 
day of At-Tashriq that is because of the hadith of Jubayr bin Mutim {4%} from 
the Prophet 4} that he said: All the days of At-Tashriq are for slaughtering. 


Ahmad, Ibn Hiban in his book As-Sahih, and Al-Bayhaqi reported it. The 
hadith has other supportive chains. It has also been reported from the hadith 
of Jabir and some other companions €.4}.X It has also been reported as the 
opinion of a large number of the companions and some of the people that came 
after them. Nevertheless, there is a registered difference of opinion on the issue. 


As for the assertion that the best animal for sacrifice is a plump one, that is 
because of the hadith of Abu Raafi €} that the Prophet €#}} used to buy two 
plump rams for his sacrifice. The hadith is by Ahmadand some other collectors 
with a sound chain of transmission. In addition, Al-Bukhari recorded another 
hadith from the report of Abu Umaamah bin Sahl <4}. He said: We, in Al- 
Madinah, used to fatten up our animals meant for sacrifice. Generally, Muslims 
used to fatten their animals. 


As for the assertion that an animal that is less than six months old of the sheep's 
fold does not suffice for the sacrifice, that is because of the hadith of Jabir €&}, 
reported by Muslimand some other collectors. He mentioned that the Prophet 


(>> said: 


Do not slaughter for your sacrifice what is less than a year ram except when it 
becomes difficult for you to get one; you can then slaughter a six months old one. 


Also, Ahmadand At-Tirmidhireported from the hadith of Abu Hurairah 4%) 
that he heard the Prophet 4} saying: 


Indeed, a six months old ram suffices for sacrifice. 


So also, Ahmad, Ibn Majah, Al-Bayhagi and At-Tabarani reported from the 
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hadith of Ummu Bilaal bint Hilaal on the authority of her father that the 
Prophet 4} said: It is permissible to slaughter a six months old ram for the 
sacrifice. 


Also, in Sahihayn from the hadith of Uqbah bin Aamir 4}; he said: the 
Prophet «:} shared sacrificial animals among his companions; I got a six 
month old ram from it. I said to the Messenger of Allah <3}; O Messenger 
of Allah, I got a six months old ram. He <$} replied: You can slaughter that. 


The majority of scholars hold the opinion that a six months old ram is 
permissible for the sacrifice. 


As for the assertion that what is less than one year of the goat family is not 
permissible, that is because of the hadith of Abu Burdah reported in Sahihayn 
and some other collections that he said to the Messenger of Allah 4%; O 
Messenger of Allah, I have a six months old goat. The Messenger of Allah 
replied him thus: 


You can slaughter it, but it is not permissible for other than you. 


However, there is no problem concerning what is reported in Sahihayn and 
some other collections that the Prophet <4} gave Uqbah some sacrificial 
animals to share among the Companions, and he had an Atuud left with him 
from them. He then mentioned that to the Messenger of Allah 4%}, and he 
4; said to him: You can slaughter that. That is because an Atuud is a kid that 
is a year old. 


Al-Bayhagqi reported in support of this explanation a hadith with a sound chain 
of transmission, that Uqbah <:> said; the Messenger of Allah 4#) gave me 
some animals to share among my Companions and I had an Atuud left with me 
from the animals. The Prophet <% then said to me: You can slaughter that for 
yourself, but that will not be permissible for other than you. 


Al-Nawawi has reported a general agreement of the scholars upon the fact that 
it is not permissible to slaughter a six months old goat for the sacrifice. 


As for the fact that it is not permissible to slaughter defective animals for the 
sacrifice, that is because of the hadith of Al-Baraah 4# that is reported by 
Ahmad and the people of As-Sunan, and authenticated by At-Tirmidhi, Ibn 
Hiban, and Al-Hakim. He mentioned that the Prophet ¢} said: 
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Four kinds of animals are not permissible for sacrifice: a one-eyed animal that 
has obviously lost the eye, an obviously sick animal, an obviously lame animal, 
and an animal with a permanently broken part. 


That is, the broken part that has made way with the bone marrow of the broken 
bone part. 


In another narration, it has an emaciated animal instead of an animal with a 
permanently broken part. 


Furthermore, Ahmadand the people of As-Sunan reported a hadith regarding 
this issue from the hadith of Ali €}, and authenticated by At-Tirmidhi He 
< said; The Prophet 4%» forbade slaughtering an animal with pierced ear 
or horn for the sacrifice. 


Qatadah mentioned that the piercing in this sense is a cut from the ear or horn 
that is up to the half size of it or more than. 


From the narrations that have come regarding this issue as well is the hadith 
reported by Ahmad, Abu Dawud, Al-Hakim, and Al-Bukhariin his book At- 
Tariq also from the hadith of Ali €&}». He said: the Prophet 4%} forbade 
Al-Musfarah, Al-Mustahsilah, Al-Bakhgaah, Al-Mushayyiah, and Al-Kasirah 
kinds of animal for the sacrifice. 


Al-Musfarahis an animal whose ear is completely chopped up, Al-Mustahsilah 
is one whose horn is totally cut off, Al-Bakhqaah is one whose eyes is gouged 
out, and Al-Mushayyiah is one that is so weak such that it cannot meet up 
with other animals while walking together, while Al-Kasirah is that with a 
permanently broken bone. 


These explanations are originally from the hadith. Moreover, there are other 
Ahadith under the section. 


As for the animal whose tail was cut off, Ahmad, Ibn Majah, and Al-Bayhagqi 
reported a hadith concerning that from the hadith of Abu Saeed £), he said: 
I once bought a ram for sacrifice; a wolf ran in and made away with its tail. I 
then informed the Prophet {%9 concerning it; he 4#} said: You can slaughter 
it. However, the chain of transmission of the hadith contains Jabir Al-Juafi, who 
is a very weak narrator. 
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As for the assertion that the person who made the sacrifice can eat from his 
sacrificial animal, gives alms from it, as well as keep from it, that is because of 
the hadith of ‘Aishah ¢} that the Prophet <% said: 
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Eat from it, give alms from it and you can keep from it as well. 


The hadith is reported in Sahihayn, and there are other Ahadith under the 
section. 


As for the fact that it is better to slaughter the animal at the prayer ground, that 
is because of the hadith of Ibn Umar {#%}, reported by Al-Bukhari and some 
others, that Prophet <4) used to slaughter his animals at the prayer ground. 


As for the assertion that the person who intends to slaughter for Al-Adha festival 
should not cut his hair or nails since the beginning of the month of Dhul Hijah 
until he slaughters his animal, that is because of the hadith of Ummu Salamah, 
reported by Muslim and some other reporters. The Messenger of Allah 4#) 
was reported to have said: 
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When you are aware of the appearance of the new moon of Dhul-Hijah, and 
any of you intends to slaughter for the Adha festival; let him withdraw from 
removing from his hair or nails. 


In another narration of Muslim and some other collectors, it is also reported 
that the Prophet ¢} said: 
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Whoever has a sacrificial animal he intends to slaughter should neither remove 
anything from his hair nor his nails from the beginning of Dhul-Hijah. 


Scholars differ over this issue, Saeed bin Musayyib, Rabiah, Ahmad, Ishaaq, 
Dawud, and some of the Shafii School of Thought hold that it is forbidden 
that he takes anything from his hair and nails until he slaughters at the time of 
slaughtering, but Al-Shafii and his companions hold that it is only discouraged 
that he does that. 


Al-Mahdi reported in the book al-Bahr from Al-Imam Yahyah, the Hadawiyah 
and Al-Shafii that not shaving or removing from the hair or nail for anyone 
who intends to slaughter for Adha is only a preferred act, while Abu Hanifah in 
his own opinion said it is not discouraged. 
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Chapter 17.2 Wedding Feast and 
Aqeeqah 
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It is a legislated act, and responding to the call for it, is compulsory. The 
first person to make the invitation should be given priority, then the closest 
neighbour. However, responding to the call is not permissible if it involves acts 
of disobedience. 


The Ageeqah (slaughtering for naming a child) is an encouraged act; two rams 
for a male child and one for a female one, on the seventh day of birth. The 
child is named on this day and his/her hair is shaved. The shaved hair is then 
weighed and alms is given with its worth in gold or silver. 


Explanation: 


I say: As for the legislation of the wedding banquet, that is because of the 
hadith of Anas £4% in Sahihayn and some other collections that the Prophet 
4» said to Abdur-Rahman bin Awf: Prepare a wedding banquet even if it is 
just with a ram. 


In addition, the Prophet <% prepared wedding banquets at the instances 
of his marriage to each of his wives. He did it for Safiyayh with dates and 
Saweeq”’, as reported by Ahmad, Abu Dawud, At-Tirmidhi, Ibn Majah, and 
Ibn Hiban from the hadith of Anas €&}. Muslim and some other collectors 
also reported from the hadith of Anas as well, that the Prophet <4) provide 
for her (Safiyyah'’s) wedding banquet: dates, cheese, and ghee. The kind of this 
hadith is also reported in Sahihayn, and it is evident in the hadith that there is 
neither bread nor meat in the dish served in the occasion. 


Also in Sahihayn, it is reported that the Prophet <3 did not prepare the like 
of the wedding banquet he prepared for Zaynab for other than her among his 
wives; he slaughtered a ram at the instance of her wedding. 


Scholars differ about the ruling of preparing a wedding banquet at the instance 
of getting married; Malik held that it is compulsory, but it is said that the 
popular opinion known from him is that it is an encouraged act. The opinion 
that it is compulsory is also reported from Ahmad and some of the Shafiʻi 


49 Saweeq is a food prepared from barley or wheat flour. 
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School of Thought, as well as the people of Adh-Dhahir. However, the majority 
of scholars hold that it is a voluntary act, not compulsory. 


As for the assertion that it is compulsory that one responds to the call for it if 
called, that is because of the hadith of Abu Hurairah €), reported in Sahihayn 
and some other collections that the Prophet <> said: 
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The worst banquet ever is a wedding banquet to which the rich people are 
invited while the poor are neglected; and whoever does not respond to it if called 
has committed a sin against Allah and His Prophet. 


Also in Sahihayn from the hadith of Ibn Umar 4%} it is reported that the 
Prophet <% said: 


If any of you is invited to a wedding banquet, let him respond to it. 


In another narration of Muslim and some other collectors, from the hadith of 
Ibn Umar €2@» as well, it is reported that the Prophet 44} said: Whosoever is 
called for a wedding banquet and did not respond has committed a sin against 
Allah and His Prophet. 


Also in Muslim and some other collections form the hadith of Jabir <8 it is 
reported that the Prophet ¢} said: 


If any of you is invited for a banquet let him respond; if he wishes he can eat and 
if he does not, he should leave it. 
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In another narration of Abu Hurairah €:}, reported by Muslim and others, it 
is reported that the Prophet <$} said: 


If any of you is invited for a banquet, let him respond; if he is fasting he should 
pray for the people, otherwise, he should eat. 


Furthermore, Ibn Abdil-Barr, Al-Qadhi Iyaadh, and Al-Nawawi reported the 
agreement of the scholars upon the obligatory of responding to the wedding 
invitation. However, it is mentioned in the book Al-Fath that this agreement 
is questionable. Nevertheless, this agreement is correct; the popular opinion 
among the scholars is that attending the occasion, when invited, is compulsory. 
The majority of scholars of the Shafii and Hanbali Schools of Thought even 
hold that it is compulsory on every individuals invited; that is, it is not an 
obligation which the sin of neglecting or not performing it will be lifted if some 
people among the concerned persons carry it out. Rather it requires everyone 
involved to carry out the obligation. That is the opinion of Malik too. 


Some of the scholars of the Shafi and Hanbali Schools of Thought mentioned 
that it is only an encouraged act. It is also reported in Al-Fath that Al-Itrah and 
Al-Shafi‘i are of the opinion that responding to a wedding invitation is only 
encouraged like other kinds of invitation. 


Nonetheless, the evidences that were mentioned indicate the obligation, 
particularly because it was mentioned that whoever refused to respond to it 
has committed a sin against Allah and His Prophet 44). 


But there is a disagreement among the scholars concerning other invitations; 
is responding to them compulsory as well or not? The scholars who hold that 
responding to them is also compulsory made evidence with the absolute proofs 
from the evidences earlier mentioned, while those who said it is not compulsory 
argued that the absolute proofs should be understood as explaining those other 
proofs that stated the obligation of responding to the wedding banquet. 


Moreover, I have discussed this issue in my book Sharhu Al-Muntaqah, and I 
stated which the correct opinion is. 


As for the assertion that the first person to make an invitation should be given 
priority of response; followed by the closest neighbour, that is because of the 
hadith of Humayd bin Abdir-Rahman Al-Humayree, who reported from 
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someone among the companions of the Prophet <4} that the Prophet <4) 
said: If two invitations are made to you at the same time, give priority to the 
one whose house is the closest to you, because he is your closest neighbour 
among them; however, if one of the invitations is made first, attend that which 
came first. 


Ahmad and Abu Dawud reported this hadith, but there is Yazid bin Abdir- 
Rahman Ad-Dalaanee in its chain. Scholars differ about his authority; Abu 
Hatim said he is a reliable narrator while Ibn Hiban said he is weak. 


Al-Bukhari and some other scholars recorded from the hadith of #ishah €&} 
that she asked the Prophet ¢} concerning an issue related to this. She asked: 
I have two neighbours; to whom should I give alms among them? The Prophet 
<<» replied: Give the one whose door is the closest to you. 


The ruling in this hadith considers the person whose door is the closest, which 
supports the opinion in this section. 


As for the assertion that one should not attend a wedding banquet if it involves 
disobedience acts, that is because of the hadith Ali €&}, reported by Ibn Majah 
with a chain of transmission whose narrators are those of the two authentic 
books of hadith. He said: I prepared a meal and invited the Prophet <4}. The 
Prophet <4) came but saw some pictures in this house, he then returned 
immediately. 


Abu Dawud, An-Nasai, and Al-Hakim also reported from the hadith of Ibn 
Umar 4}. He said: The Prophet 4#} forbade eating in two states: the state of 
dining out in a restaurant where alcohol is been served and the state of eating 
while lying down. 


There is a disconnection in the chain of transmission of this hadith. However, 
the prohibition of sitting in a a place where alcohol is been served has 
come from the hadith of Umar <4}, reported by Ahmad, but its chain is weak. 
Nevertheless, At-Tirmidhi has reported the like of the hadith from the hadith 
of Jabir <4 with a chain he ruled upon to be good. Ahmad, An-Nasai, At- 
Tirmidhi and Al-Hakim reported it from his hadith as well, and as one traceable 
to the Prophet <4}. There are other Ahadith under this section as well. 


The text of both the Qur'an and Sunnah that mention commanding good and 
forbidding evil also support this opinion, the like of that is the statement the 


Prophet <4}: 


Book of SACI CC srie E ee doubly WLS 


Whoever witnesses a disavowed thing should correct it with his hand, if he is 
incapable of doing that, let him correct it with his tongue, if he is incapable of 
doing that as well, let him do that with his mind; and that is the weakest of 

faith. 


This hadith is reported in Sahihayn. 


As for the aqeeqah (slaughtering for naming a child), the fact that it is a legislated 
act is indicated in the hadith of Salman bIn Aamir Ad-Dhabiyy ¢&}, reported 
by Al-Bukhari and some other scholars. He said, the Prophet < fy said: 


The ageeqgah is legislated for a new born baby, so slaughter on his behalf and 
relief him of the harm (shave his hair). 


Ahmad and the people of As-Sunan also reported another hadith from Al- 
Hasan on the authority of Samrah <4}, authenticated by At-Tirmidhi, Al- 
Hakim, and Abdul-Haq. He said, the Prophet 4 said: 


4 | Bash hana tke Bl chan Lay 8 E i 
eae 


Every new born baby is held a mortgage in respect of his aqeeqah; it (the 
animal, which is called aqeeqah) should therefore be slaughtered on his behalf 
on the seventh day, so also his hair be shaved and be named. 


The problem regarding this hadith is it being the narration of Al-Hasan from 
Samurah. However, it has been clarified that Al-Hasan heard it from Samurah, 
but it is said that he did not hear from Samurah except this hadith. 


However, Ahmad, Abu Dawud, and An-Nasai reported from the hadith of Amr 
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ibn Shuaib on the authority of his father, who also reported from his father. He 
said, the Prophet <4) was asked concerning al-ageeqah, he <$} replied: I 
do not like Al-Uquuq—ingratitude, as if he hated the name. They then said, 
O Messenger of Allah, we are asking about someone who got a new baby! He 


<> then said: 


g ELE G e Ji os Ge Satis uo Kis Col Ya 


Whosoever among you wishes to do the sacrifice at the instance of the birth of 
his new baby should do it, two rams for a male child and one for a female one 


This hadith shows that the Ahadith that came regarding the fact that a baby is 
held a mortgage in respect of his ageeqah do not indicate that the aqeeqah is 
compulsory, but that it is recommended. 


As for the assertion that the recommendation is two rams for a male child and 
one for a female one, that is because of the hadith of Amr ibn Shuaib that was 
mentioned shortly, and the hadith of ‘Aishah <ò that is reported by Ahmad, 
At-Tirmidhi, [bn Hiban and Al-Bayhaqi; and authenticated by At-Tirmidhi. 
She said, the Prophet 4%} said: 


Two rams of a similar size for a male child, and one for a female. 


Ahmad, An-Nasai, At-Tirmidhi, Al-Hakim, and Al-Daragutni reported the 
like of this hadith, and At-Tirmidhi authenticated it, from the hadith of Ummu 
Kurz Al-Kabiyah. 


These Ahadith do not however contradict what Abu Dawud and An-Nasai 
reported from the hadith of Ibn Abbas ¢ 4%), authenticated by Abdul-Haq and 
Ibn Dageeq Al-Eid that the Prophet €$} slaughtered one ram each for both 
Hasan and Husayn. That is because the Ahadith that were mentioned earlier 
contained additional information. So also because they came as commands for 
the Ummah, unlike this hadith that was reported as his act €}. These two 
principles are as established in the knowledge of Islamic fundamentals. 
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There is a consensus that the aqeeqah for a female child is a ram, but there is 
none for a male child; except that the majority of scholars hold that two rams 
should be slaughtered for a male. However, Imam Malik and the Ad-Dawiyahs 
hold that only one suffices for him. 


As for the assertion that the baby is named and shaved for, on the seventh day, 
that is because of the hadith of Samrah that was mentioned shortly. 


As for fact that alms is given with the worth of the shaved hair in gold or silver, 
that is because of the order of the Prophet <$) for Fatimah <) to shave for 
Al-Hasan and give alms with the worth of the hair in silver. 


It is reported by Ahmad and Al-Bayhaqi, but its chain of transmission contains 
Ibn ‘Aqeel whom there are some ill comments about. However, the hadith 
reported by Malik, Abu Dawud in Al-Maraasil, and Al-Bayhaqi, from the 
hadith of Jafar bin Muhammad gives support to the hadith. 


Al-Bayhaqi has some additions in his narration; he reported it from Jafar 
bin Muhammad on the authority of his father, who as well reported from his 
father, that Fatimah <«} weighed Al-Hasan, al-Husayn, Zaynab, and Ummu 
Kulthuum’s hair and gave alms with the worth in silver. 


In addition, At-Tirmidhi and Al-Hakim reported another hadith from the 
hadith of Ali <y, he said, the Prophet <$} did ‘aqeeqah for Al-Hasan with a 
ram, and said: O Fatimah! Shave his head and give alms with the silver worth of 
the weight of his hair. We (himself and his wife, Fatimah, ¢2}) then weighed 
the hair and the worth was one dirham or some dirhams. 


At-Tabarani reported another hadith from the statement of Ibn Abbas <&> 
concerning this matter, in his book Al-Awsat . He said: Seven things are 
legislated to be done for a new baby at the seventh day: naming, circumcision, 
relieving him of the harm, puncturing the ear, al-aqeeqah, shaving the hair, 
smearing the baby with the blood of the slaughtered ram, and giving alms with 
the gold or silver worth. 


There is Rawwad bin Al-Jarrah in the chain of transmission of the hadith; he 
is a weak narrator, but the remaining men of the chain of transmission are 
trustworthy narrators. Nevertheless, the hadith contains what confirms its 
weakness; it mentions some unpleasant things like, puncturing of the ear and 
smearing the baby with the blood of the slaughtered ram. 


Abu Dawud and An-Nasai also reported another hadith, but from the hadith of 
Buraydah al-Aslami <). He said, During the period of Al-Jahiliyah, if anyone 
got a new baby he would slaughter a ram for him and smear his head with its 
blood; but when Allah blessed us with Islam, we would slaughter a ram at the 
instance of a baby birth and rub his head with Zaafaran. 
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Ibn Hiban and Ibn Sakan also reported the like of this hadith from the hadith 
of Aishah €@} and they authenticated it. 


The Dhahiriyah School of Thought and Al-Hasan Al-Basari have the opinion 
that the aqeeqah is compulsory, while the majority of scholars opined that it is 
only a preferred act, but Abu Hanifah neither considered it a compulsory act 
nor a preferred one. Some other people opined that it is a voluntary act. 
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Book of Medication 
Medical treatment is permissible, and not seeking for medical treatment 
born out of an exclusive trust in Allah is permissible for whoever is capable 
of patience. Medication is forbidden with forbidden items; it is discouraged 
to cauterize in treatment, but cupping is permissible. So also, incantation is 


permissible with acceptable wordings for the treatment of evil eyes attack and 
some others. 


Explanation: 


I say: As for the assertion that medication is permissible, that is because of 
what Muslim and some other collectors recorded from the hadith of Jabir 44%}, 
that the Prophet <$ said: 


Every illness has its cure; if an appropriate medication is got for an illness, it is 
cured by Allahs grace, the Almighty. 


Al-Bukhari and some other collectors also reported from the hadith of Abu 
Hurairah <} that the Prophet 4#} said: 
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Allah did not cause any illness to come down except that He caused its cure to 
descend with it. 


Ahmad, Abu Dawud, Ibn Majah, Ibn Hiban, At-Tirmidhi, and Al-Hakim 
reported from the hadith of Usamah 4%}, and authenticated by At-Tirmidhi, 
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Ibn Khuzaymah and Al-Hakim. He said: A Bedouin Arab said to the Messenger 
of Allah, O messenger of Allah! Do we not seek medication for our illness? The 
Prophet <} replied: 
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Yes! O servants of Allah, seek medical treatment, verily; Allah did not cause 
any illness except He caused its cure with it, except one illness. They asked, O 
Messenger of Allah, which is that one? He <) then replied: Old age. 


Ahmad, Ibn Majah, and At-Tirmidhi reported from the hadith of Abu 
Khizamah, and rated to be a sound hadith by At-Tirmidhi. 


He said: I said to the Messenger of Allah 4#), Do you see the incantations we say, 
the medications we seek for in order to treat our various illness, the protection 
we seek for against evils, do that prevent anything from Allah’s predestination? 
The Prophet ¢#» replied: They are from Allah's predestination.” 


As for the assertion that not seeking for medication that is born out of an 
exclusive trust in Allah is permissible; for whoever is capable of being patient, 
that is because of the hadith of Ibn Abbas {æ} collected in Sahihayn and in some 
other collections. He 4» reported that a black woman came to the Prophet 
{> and said: I get attacks of epilepsy and my body becomes uncovered; please 
invoke Allah for me. The Prophet 4%» then said to her: 


If you wish you can choose to be patient and you will have the paradise; and if 
you wish, I supplicate to Allah to heal you. 


She responded: I will be patient. 
Also in Sahihayn from his hadith <», the Prophet ¢#} is reported to said: 


50 This hadith is weak. Abu Khizamah is an unknown narrator. 


“> 


Böökof Medication xan a a I eS 


1 SRY A lee pás Úf Sykes ga be HL bh 4 
Q O 55 5 Hey O Vy Ó Y | 


Seventy thousand people of my nation will enter the paradise without any 
accountability; they are the people who do not request others for incantation, or 
follow evil omens, or seek cure by cauterizing. 


It should therefore be noted that this assertion does not contradict what was 
earlier mentioned about the order for seeking medication for illness; we can 
unite the two positions by saying that not seeking medication is only for who 
can patiently persevere as the hadith has it, If you wish, you can choose to 
be patient. However, if one cannot be patient over an illness, or the sickness 
causes serious difficulty, or the sign of non-contentment appears on the sick 
person, or the sick person becomes uncomfortable with the sickness, to seek 
for medication then becomes preferable because the preference of not seeking 
medication cannot be achieved with non-capability of patience. 


As for the assertion that it is forbidden to seek medication with forbidden 
items, that is because of the hadith of Abu Hurairah 44> that the Prophet 
<Æ» forbade harmful drugs. 


Muslim?! and some others e it. Abu Dawud also reported from the 
hadith of Abu Ad-Dardaa €.} that the Prophet ¢} said: Verily, Allah caused 
of the illness and medication to come down, and assigned for every illness its 
cure. So, seek medication for your illness, but do not seek it from forbidden 


things. 


The chain of transmission of this hadith contains Ismail bin Ayyaash. 


Nevertheless, it has been authentically reported that the Prophet 4%) 
prohibited medication with alcohol, as reported by Muslim and some other 
collectors. So also in the Bukhari from the hadith of Ibn Masud 4), it is 
reported that the Prophet <4} said: 


Verily, Allah does not place your cure in what He prohibits for you. 


51 Authentic, but Muslim did not record it. Al-Imam Ahamd, At-lirmidhi, and ibn Majah recorded it. 
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The majority of scholars are of the opinion of the prohibition of seeking 
medication from an impure (harmful) and unlawful drugs. This conclusion 
does not also contract the permission given by the Prophet ¢#} to seek 
medication from camel's urine, as reported in the Bukhari, because camel's 
urine is neither impure nor unlawful. Even if it is assumed that it is unlawful, 
the ruling of the specific overruling the general comes in. 


As for the discouragement of cauterization, that is because of the hadith of [bn 
Abbas €é@ in the Bukhari and some other collections, that the Prophet ¢@) 
said: 
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Medication is got from three things, the cutting with a cupping knife, or the 
drinking of honey, or cauterizing with fire; I, however, prohibit my nation from 
cauterizing. 


In another narration, it has it that, I do not like that I cauterize Ahmad, Abu 
Dawud, Ibn Majah, and At-Tirmidhi reported from the hadith of Imran bin 
Husayn <4} and At-Tirmidhi authenticated it, that the Prophet ¢#} forbade 
cauterizing, but we cauterized and neither did we succeed in it nor did it benefit 
us. 


However, it has come from the Sunnah what indicates that the prohibition 
regarding cauterization is not for forbiddance; rather it is only for 
discouragement. Some of these proofs are what Muslim and some others 
reported from the hadith of Jabir ¢@} that the Prophet ¢#) cauterized Sad 
bin Muaadh :%} twice in respect of the cut he sustained in his arm's vein. So 
also what At-Tirmidhi reported and authenticated from the hadith of Anas 
<8) that the Prophet €} cauterized Isad bin Zuraarah Y in respect of a 
thorn-pierce he sustained. 


The reason why this way of proffering medication is discouraged is that it is a 
form of punishment with fire, and only Allah, the Creator of fire, punishes with 
fire; it is not permissible for other than Him. Some other reasons have also been 
mentioned for the discouragement. Some other people have also tried to unite 
the contradictory narrations under the section in other than the way we did. 


As for the fact that cupping is permissible, that is because of the hadith of Jabir 
<2) in Sahihayn and some other collections. He said, I heard the Messenger 
of Allah saying: 
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If any of your (ways of seeking) medication is beneficial, they are but in the 
cutting with a cupping knife, or the drinking of honey, or the burning with fire, 
but I do not like that I cauterize. 


The like of the hadith has as well been mentioned earlier from the report of Ibn 
Abbas 6%} . 


It is also reported from the hadith of Anas < by At-Tirmidhi and Abu 
Dawud with a sound chain of transmission that the Prophet €} used to do 
cupping on his two jugular veins and on the upper part of back bone, on the 
seventeenth, nineteenth, or eleventh day of the month. 


Abu Dawud also reported from the hadith of Abu Hurairah €} that the 
Prophet €#}) said: Whoever does cupping on the seventeenth, or on the 
nineteenth, or on the twenty-first of the month will be cured from every illness. 


The chain of transmission of this hadith is acceptable. Some other Ahadith have 
mentioned specific days wherein cupping is preferable to be done. However, 
we do not intend in this discussion except to establish the permissibility of 


cupping. 


As for assertion that an incantation with ee wordings is permissible, 
that is because of the hadith of Anas €Y}, reported by Muslim and some 
others. He said: the Prophet <% permitted an incantation to be read for the 
cure of evil eyes attack, Al-Humah, and An-Namlah. 


Al-Humah is the poison from the bite of poisonous animals while An-Namlah 
is an ulcer on any side of the body. 


Muslim and some other collectors also reported a hadith from the hadith of 
Awt bin Malik €}, he said, we used to seek medication by incantation during 


the period of ignorance, (after our Islam) we said to the Messenger of Allah 
<», O Messenger of Allah, what do you see to this incantations? He replied: 
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Present your incantation to me; there is nothing wrong with an incantation as 
long as it does not contain any act of disbelief. 


Also in the Muslim from the hadith of Jabir €, he reported that the Prophet 
{Æ} forbade incantation, the clan of Amrr bin Hazm then came to him and 
said: O Messenger of Allah, we have some incantations we say for the cure of 
scorpion bite, and we learnt that you forbade incantations. They then presented 
their incantation to him. The Prophet <% then said: 


I do not see anything wrong in it; whoever is capable of assisting his brother, let 


him do. 


Also in Sahihayn from the hadith of ‘Aishah <), she said: When any of the 
household of the Messenger of Allah £2) was sick, he would recite some 
prayers of exorcism and then spit on the person. So, when he €%» got sick; 
the sickness he died from, I also used to spit on him and rubbed him with his 
hands, because his hands were more blessed than mine. 


Therefore, the proof that have come to indicate the prohibition of incantation, 
or that which suggests that it is an act of disbelief in Allah should be understood 
as prohibiting the unlawful incantation. Such as the incantations that contain 
the names of the demons, idols and the likes. 


This is also what should be understood from the hadith of Al-Mugirah bin 
Shubah reported by Ahmadand Ibn Majah, and authenticated by At-Tirmidhi, 
Ibn Hiban, and Al-Hakim that the Prophet <4} said: 


Whoever cauterizes or requests for incantation has freed himself from the trust 
in Allah. 


This is so because the order for the request for an incantation has been reported 
in Sahihayn from the hadith of A'ishah 4}. She said: The Prophet <4 used to 
command me to request that the incantation be done for me for the prevention 
of the evil eyes attack. 
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Ahmad, An-Nasai, and At-Tirmidhi reported from the hadith of Asmaa bint 
Umays, and authenticated by At-Tirmidhi, she said, O Messenger of Allah, the 
children of Jafar used to be attacked by evil eyes, do I seek incantation to be 
read on them? The Prophet <$» replied: 


Yes! If anything would overcome the predestination, it could have been the evil 
eyes attack. 


Muslim and some others also reported the like of the hadith from the hadith 
of Ibn Abbas 8». 


There are other Ahadith under this section as well. Some of the Ahadith contain 
the order of washing for the cure of the evil eyes attack. That is the washing of 
the face, the hands, elbows, knees, legs and the inner side of the loincloth of the 
one who has attacked someone with his eye, into a bucket, and be poured on 
the one who has been attacked, from his head to his back, from the rear. 


Ahmad, Malik, and An-Nasai reported this description, and [bn Hiban 
authenticated it. 
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Book of Agency 
It is permissible for an owner to give authority to someone else to act of his 
behalf in respect of every dealings in as much as there is nothing that could 
legally prevent such. Ifan agent sells beyond the amount specified by the owner, 
the excess money goes to the owner, and if he acts contrary to the owner's 


specifications for a better achievement or the likes, and the owner is pleased 
with it, then the transaction becomes valid. 


Explanation: 


I say: As for the assertion that agency is permissible in every dealings, that is 
because it is established from him <4» that he authorized someone to pay 
up a debt on his behalf, as mentioned in the hadith of Abu Raafi that he 43) 
commanded him to pay up a man’s animal. The hadith was mentioned earlier 
in this work. 


It is also established that he +} commanded that the punishment for some 
crimes be meted on some individuals, as mentioned in this hadith: 


O Unays! Go very early tomorrow morning to this mans wife (the man whose 
case was brought), and throw her to death if she admits (the crime of the 
adultery levelled against her). 


The hadith is in Sahih, and we shall discuss it in detail. 


It is also established that he ¢#} authorized someone to take care of his 
sacrificial animal, and the sharing of its meat and skin. This hadith is also 
reported in Sahih. 


It is as well established that he <4% authorized someone to take care of the 
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alms gathered for Ramadan, as mentioned in the hadith of Abu Hurairah 4:4% 
in Al-Bukhari. 


It is established as well that he 44%} gave Uqbah bin Aamir 2} some sheep to 
share among his companions. This hadith was mentioned earlier in the book 
of sacrifice. 


It is established that he authorized Abu Raafi €<} and a man from Al- Ansari 
to mediate in the matter of his marriage with Maymuunah ¢). This hadith 
has also been mentioned as well. 


It is also established that he said to Jabir €&}, If you come to my agent, take 
fifteen load measures from him. Abu Dawud and Al-Daraqutni reported this. 


There are many Ahadith under this section, and which all indicate the 
permissibility of authorizing someone to act on one’s behalf. There is no 
exception for this ruling except there is any legal prevention. Among these 
exceptional cases is for someone to give authority to another person to carry 
out for him what is not permissible for him to partake in originally, like a 
Muslim who makes a non-Muslim an agent for selling alcohol, or pig’s meat, or 
the likes. This is because this kind of trade is not permissible. So also, it is not 
permissible to earn from it. 


This is because of what is established from him 4%}. It is reported that he said: 
If Allah forbids eating something, he would forbid earning from it as well. It 
-has been mentioned earlier as well. 


It has also been mentioned in the Gracious Book what indicates the 
permissibility of agency or authorizing others to do something on one’s behalf, 
like the word of Allah, The Most High: 


So send one of you with this silver coin of yours... [Al-Kahf:19] 


And His word: 
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Set me over the store-houses of the land...[ Yusuf: 55] 


In order to establish this matter, Al-Bukhari mentioned twenty-six Ahadith in 
the Book of Agency; six of which are suspended while others are link-able to 
the Prophet €} . 


As for the assertion that if an agent sells beyond the specified price given by 
the owner that the excess money goes to the owner, that is because of what is 
established in the Bukhari in the hadith of Urwah Al-Barigee <: that the 
Prophet <% gave him a dinar to buy a ram for him. He then bought two rams 
with the dinar; he sold one of them for a dinar and brought a ram and one dinar 
to the Messenger of Allah. The Prophet <% then prayed for him for blessing 
in his trade. He later became blessed in trading, such that if he traded in soil 
particles, he would make profits. 


At-Tirmidhi also reported from the hadith of Hakim bin Hizaam 4%) that 
the Prophet <% sent him to purchase a sacrificial animal for him for one 
dinar. He mentioned the like of the hadith of Urwah Al-Barigqee, but the chain 
of transmission has a disconnection. It is from the narration of Habib bin Abi 
Thabit from Hakim, and he did not hear narrations from him. 


Abu Dawud also reported the like the hadith from Abu Husayn, from a Shaykh 
of the people of Al-Madinah, on the authority of Hakim. However, the state of 
that Shaykh of the people of Al-Madinah is unknown. 


Nevertheless, the majority of scholars shared the opinion we established under 
this section. 


Al-Shafi in his new opinion, the scholars of his School of Thought, and An- 
Nasir hold that such contract is void. That is, the transaction of the agent 
similar to the example given, because the owner did not permit him to engage 
in such transaction. 


As for the assertion that if the agent acts contrary to the owner's specifications 
for a better achievement or the likes and the owner is pleased with it, then the 
transaction becomes valid, that is because with his contentment he has given 
his trust and permission for him to act. However, if he is not pleased, it is then 
not compulsory on him to bear any loss incurred by the agent from acting 
contrary to his specification because there is not any trust or permission he can 


hold on. 


It is established in the Bukhari and some other collections from the hadith 
of Man bin Yazid <4), he said: My father went out with some dinars with 
the intention of giving alms with them. He then kept them with a man in the 
masjid to give them out on his behalf. I then got there, took the money and 


iy 
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brought them home. My father then said, By Allah, I did not intend you with 
my alms! I dragged him to the Messenger of Allah ¢&}, who then said: 
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O Yazid! You would have the reward of what you intended, and yours is what 
you took, O Man. 


The alms is not likely to be a compulsory one, because it is the consensus of the 
Muslims that the compulsory alms is not permissible to be given to one’s son. 
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It is compulsory on someone who vouched for a living or a dead person in 
respect of a property or some money to pay up the fine at the time of request. The 
right of the payment returns to the debtor if he agrees to such. It is compulsory 


for whoever vouched to present a person, to present him, otherwise, he is held 
responsible. 


Explanation: 


I say: As for assertion that the guarantor will be held responsible, that is because 
of the hadith that is reported by Ahmad, Abu Dawud, and At-Tirmidhi from 
the hadith of Abu Umaamah €@} that the Prophet ¢> said: 


A guarantor is liable 


The chain of transmission of this hadith contains Ismail bin Ayaash, who is 
weak. However, his narrations from the people of ash-Sham are reliable, 
and this hadith is one of those he reported from someone from Ash-Sham, 
Sharahbil bin Muslim. Therefore, Ibn Hazm is not right for ruling that this 
hadith of Ismail bin Ayaash is weak. 


In addition, An-Nasai reported this hadith with two chains, one of which is 
from the path of Abu Aamir Al-Wasaabi while the other is from the path of 
Hatim bin Hurayth, and the two are from the report of Abu Umaamah. Ibn 
Hiban authenticated the hadith from the path of Hatim. So also, Ad-Darimi 
said Hatim isa reliable narrator. 


Ibn Majah and At-Tabarani also reported the hadith from the path of Saeed bin 
Abi Saeed on the authority of Anas £4}. Ibn Adyy reported it as well from the 
hadith of Ibn Abbas €#}, but he ruled that it is weak because of the presence 
of Ismail bin Ziyaad As-Sukuuni. Abu Musa Al-Madeeni also reported it in 
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the book As-Sahabah from the path of Suwayd bin Jabalah, and Al-Daraqutni 
mentioned that it is not established that he was a companion, so his hadith is 
Mursal — a hadith linked to the Prophet <4} by a Tabieen, without mentioning 
whom the hadith was reported from among the companion. However, some of 
the scholars opined that it is established that he was a companion. 


Al-Khatib also reported the hadith in Al-Talkhis from the path of Ibn Lahihah 
on the authority of Abdullah bin Hayaan Al-Laythi from another person 
among the companion. 


Al-Bukhari and some others also reported from the hadith of Salamah bin Al- 
Akwaa <) that the Prophet <4} once refused to pray over someone who 
died and was indebted, Abu Qatadah then said: O Messenger of Allah, pray on 
him, I shall take care of the debt. The Prophet €}» then prayed on him. 


At-Tirmidhi reported this story from the hadith of Abu Qatadah €&» and 
he authenticated it. Ahmad, Abu Dawud, An-Nasai, [bn Hiban, Al-Daraqutni, 
and Al-Hakim also reported it from the hadith of Jabir £2». And in a narration 
from the hadith of Jabir 4#) it was mentioned that the Prophet 4%} said to 
Abu Qatadah: Allah has accomplished the right of the creditor. , and he replied: 
Yes. The Prophet <> then prayed on him. When he later paid up the money, 
the Prophet <$» said to him: Now his flesh is been made cooled on him. 


Ahmad, Abu Dawud, An-Nasai, and Al-Daraqutni reported it, and Ibn Hiban 
and Al-Hakim authenticated it. 


As for the fact that the right of the payment returns to the debtor if he agrees 
to that, is because he owed the debt and the situation of the transfer of the debt 
was the same as the situation when he borrowed the money in the first instance. 
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2 1 Book of Reconciliation 


Reconciliation is permissible among the Muslims, except one that makes a 
forbidden thing lawful and vice versa. Reconciliation is permissible about a 
clear issue as well as a confused one but with what is clear to one thereof. It is 
also permissible to reconcile a known matter with the unknown, and it is not a 
condition that the parties involved are unhappy about the judgment. So also, it 
is permissible in matters of loss of lives, such that an intercession could be made 
to pay a fine lesser than the recommended blood money, as it is permissible in 
matters of properties. 


Explanation: 


I say: As for permissibility of reconciliation, that is because of the word of 


Allah, the High: 
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There is no good in most of their secret talks save in him who orders charity in 
Allahs cause, or righteous deeds, or reconciliation between mankind... 
[An-Nas: 114] 


As for the exception of a reconciliation that can make a forbidden thing lawful 
and vice versa, that is because of the hadith of Amrr bin Awf, reported by Abu 
Dawud, Ibn Majah, At-Tirmidhi, Al-Ilakim, and Ibn Hiban that the Prophet 


(2) said: 
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Reconciliation is permissible among the Muslims, except a reconciliation that 


makes a lawful thing forbidden, or makes a forbidden thing lawful. 


However, the chain of transmission of the hadith contains Kathir bin Abdillah 
bin Amr bin Awf, who reported on the authority of his father, and is very weak. 
Therefore, At-Tirmidhi is not right for authenticating the hadith. 


Nevertheless, Ibn Hajar has given him excuse for that. He said, perhaps he — 
At-Tirmidhi — authenticated it owning to the large number of the chains of 
transmission of the hadith. That is because Abu Dawud reported the hadith 
with another chain, that is, the path of Kathir bin Zaid, on the authority of Al- 
Walid bin Rabaah, and from the hadith of Abu Hurairah 4:4). 


Al-Hakim said regarding it, it is on the requirement of Al-Bukhariand Muslim. 
Ibn Hiban also authenticated it, so also, At-Tirmidhi ruled that it is a sound 
hadith. 


Al-Hakim also reported it from the hadith of Anas 4}, and from the hadith 
of A'ishah <) as well. Al-Daraqutni also reported it. 


As for the permissibility of making reconciliation about the clear and confused 
issues with what is clear to one thereof, that is because of the hadith of Ummu 
Salamah 4, reported by Ahmad, Abu Dawud, and Ibn Majah. She said, Two 
men came to the Messenger of Allah about the matter of inheritance between 
them upon which they have so much deliberated, but they both had no evidence 
in respect of their opinions. The Prophet <4 then said: 
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Verily, you come to me quarrelling with another, and I am only human being; 
perhaps a party of you may be melodramatic in the way of the presentation of 
his proofs, and I judge between you in accordance with what I hear. Therefore, 
whomever I gave anything to from the right of his brother should not take it, it is 
a portion of hell I gave him, and he will come with it as a poker on his neck on 
the Day of Resurrection. 


On hearing that, the two men cried, and each of them said, I leave my right for 
my brother. The Prophet <+) then said: 
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If you decided that, then go and share it among each other; each of you having 
the right of his brother in mind, showing him his affection, and relieving him of 
any undue burden. 


The chain of transmission of this hadith contains Usamah bin Zaid bin Aslam 
Al-Madani, there are some ill comments about him. Nevertheless, the source 
of the hadith is reported in Sahihayn, and the people of knowledge have made 
evidence with it for the permissibility of making reconciliation about the issues 
one is not much cleared about, while the person exonerates himself from what 
is confusing thereof. 


Al-Bukhari reported from the hadith Jabir <4 that his father was killed as a 
martyr at the battle of Uhud while he had some debts on him. The creditors 
then became aggravated of their rights. He added, I then went to inform the 
Prophet 4%} about their actions. He 4} then appealed to them to admit the 
produce I had in my farm and relieved my father of the debt’s burden, but they 
rejected. He 44> then withdrew my farm from them and said to me: I shall 
come to you very early tomorrow morning. The Prophet 44) then came to us 
the following morning, he walked round the dates-farm and supplicated for the 
blessings of Allah on its produce. I thereafter harvested the dates and paid the 
debts, and we still had some produce left for us after the payment. 


This hadith contains the permissibility of making reconciliation about a known 
thing with an unknown. 


As for the permissibility of making reconciliation in matters of loss of lives as it 
is in the case of the property, that is because money is involved in matters of loss 
of lives if the retaliation is not made in terms of life. Therefore, the intercession 


in this case becomes an intercession in respect of money, which comes under 
the word of Allah: 


There is no good in most of their secret talks save in him who orders charity in 
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Allahs cause, or righteous deeds, or reconciliation between mankind... [An- 
Nisa: 114] 


So also, it comes under the sayings of the Prophet €#): 


Reconciliation is permissible 


Ahmad, Ibn Majah, and At-Tirmidhi reported another hadith from the hadith 
of Amrr bin Shu’ayb, on the authority of his father, from his grandfather, and 
At-Tirmidhi ruled that it is a sound hadith, that the Prophet <% said: 
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Whosoever kills deliberately is handed over to the family of the killed, if they 
wish, they kill him back, and they wish they take blood money; it is a fine of 
thirty camels of two years plus of age, thirty camels of four years plus of age, and 
forty pregnant ones. However, if they reconcile, whatever they reconcile upon 
holds; stringently enforced for the severity of the crime. 


The chain of transmission of the hadith contains Ali bin Zaid bin Judaan, and 
there are some ill comments about him. 


As for the permissibility of making reconciliation even when the parties 
involved are unhappy about the judgment, that is because of the generality of 
the evidence regarding making reconciliation, and because of the possibility of 
the hatred coming up with the reconciliation. Therefore, the people who made 
the pleasure of the parties involved in the reconciliation a condition for making 
reconciliation between them have not come with any tenable proofs. 


The majority of scholars have the opinion that this is permissible. However, 
it is reported in Al-Bahr from Al-Itrah, Al-Shafi‘i, and Abu Laylah that 
reconciliation among people is not permissible except they are all pleased. 


It is established in Sahihayn from the hadith of Kab < about two quarrelling 
people in the masjid, that the Prophet <Æ; made a sign to the creditor to leave 
half of the money, and to the debtor to hasten in the payment of the remaining. 


That is an evidence for the permissibility of making reconciliation with 
someone whom one is having quarrel with, so also it is evident in it that one 
can leave some of one’s right and take some in the process of reconciliation. 
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Book of Transfer of 
Debt 


Whoever is referred to a capable person should seek his right from the person 
unto whom he has been referred. However, if the person unto whom he has 
been referred trivializes the issue or fails to discharge the right, he has the 
opportunity to ask for his right back from the transferor. 


22 


Explanation: 


I say: As for the assertion that whoever is referred to a tes person should 
accept that, that is because of the hadith of Abu Hurairah <) in Sahihaynand 
some other collections that the Prophet <4» said: 
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That the rich trivializes the right of whom he owes is an act of oppression and 
injustice, and whoever is referred to a capable one should accept the reference. 


Ibn Majah, Ahmad, and At-Tirmidhi reported the like of that from the hadith 
of Ibn Umar <}, but the chain of transmission of the hadith of Ibn Majah 
contains Ismail bin At-Tawbah, who is only an acceptable narrator, not that 
reliable. Nevertheless, the remaining men of the chain of transmission are men 
of the books of authentic narrations. 


In addition, it has been said that there is no disagreement among the scholars 
about the fact that the condition of the pleasure of the transferrer is considered 
in the right of transfer of debt. However, some of them argued that the pleasure 
of the rights owner should be the condition, while some others said the pleasure 
of whom the reference is made should be the condition. 


As for the assertion that if the person unto whom one is referred trivializes the 
issue or fails to discharge the right; that one has the opportunity to seek back 
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his right from the transferrer, that is because the transferrer still bears the debt 
until he collects the owner's right for him from whom he referred him to. In 
addition, if he fails to collect it for him, the debt then becomes the way it was 
before the transfer. 


This conclusion could be inferred from the word of the Prophet €}}, If one 
is referred unto a capable person, because the one who trivializes the issue or 
fails to discharge the expected right could not be said to be capable. In turn, 
such person is not whom the Prophet <4} ordered the right owner to accept 
been referred unto. 
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It is permissible for the creditors to take everything they find with a bankrupt 
except the necessary things he cannot do without, like his abode, the clothes 
with which he covers his nakedness, the warm clothings, the food items with 
which he sustains himself and his family. Whoever finds his good intact with a 
bankrupt is more entitled to it than any other person among the creditors, and 
they become rivals in sharing his property if it cannot suffice for the payment 
of the debts. If one has run into bankruptcy and has the intention of paying 
his creditors, it is then not permissible that he is imprisoned. In addition, the 
twisting or cunning behaviour of a debtor who is capable of paying is an act 
of oppression, and that allows him to be dishonoured and gives way to his 
punishment as well. It is permissible that the judge denies a bankrupt access 
to his properties, as he has the authority to dispose them in order to settle the 
debts. He also has the authority to prohibit a squanderer from dealing with his 
property, as he can for whoever is not proficient in handling his properties. It is 
not permissible to release orphan’s property to him except he has come of age, 
and it is permissible that his guardian eats from his property but kindly. 


Explanation: 


I say: As for the assertion that it is permissible that the creditors take everything 
they find with a bankrupt, that is because of the hadith of Abu Said ¢&» with 
Muslim and some other collectors. He said, a man was indebted at the time of 
the Prophet <# in respect of some produce he bought, and his debts became 
huge. The Prophet <4) said to his companions: Give him alms, but that wasn't 
enough to settle his debt. The Prophet 4} then said to the creditors: Take 
whatever you can find, and you do not have other than that. 


Al-Daraqutni, Al-Bayhaqi, and Al-Hakim reported from the hadith of Kab 
bin Malik <, which Al-Hakim authenticated, that the Prophet <% denied 
Muadh access to his property, and disposed it to settle his debts. 


Said bin Mansuur, Abu Dawud, and Abdur-Razaq reported a hadith from 
Abdur-Rahman bin Kab bin Malik with a Mursal chain of transmission. He 
said: Muadh bin Jabal was a generous young man and he did not use to hide 
his things from people. He kept borrowing until he lost all his money through 
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debt. He then came to the Prophet £3} requesting him to appeal on his behalf 
to his creditors. If the people were to leave anything of their rights for anyone, 
they would have left it for Muadh because of the Prophets <% intercession, 
but they did not. The Prophet <% then sold his (Muadh’s) properties to them 
and he was left with nothing thereafter. 


Abdur-Razaq mentioned that the chain of transmission of the hadith is 
authentic, though Mursal Ibn Al-Talaaa also mentioned in Al-Ahkaam that 
the hadith is sound. 


All that has been said invariably indicates that it is permissible that the creditors 
take away everything they find with a bankrupt. However, it is not established 
that Muadhs creditors took the clothes that was on him, or that he was sent 
packing from his house, or that they took the basic needs of life from him and 
his family. This is the reason why we exempted those things. 


As for the assertion that whoever finds his goods intact with a bankrupt is more 
entitled to it than any other person among the creditors, that is because of the 
hadith of Al-Hasan, which he reported from Samrah that the Prophet <% 
said: 


Whoever finds his goods intact with a bankrupt is more entitled to it. 


Ahmad and Abu Dawud, and Ibn Hajar mentioned in Al-Fath that its chain of 
transmission is good, but the controversy about the hearing of Al-Hasan from 
Samurah 4%} is known. 


Nevertheless, it is established in Sahihayn from the hadith of Abu Hurairah 
<:>} that the Prophet 4%} said: 
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Whoever finds his property intact with a man or someone who has run into 
bankruptcy is more entitled to it. 


ae ee ee Pee eee atl 622 =" so Seca a eee 


Book of Bankruptcy oulad OES 


In a narration of Muslim, it is reported that the Prophet +} said in respect of 
a man who ran into bankruptcy and some goods were found intact with him: 
They are for their owners that sold them for him. 


In another report of Ahmad, it was related that the Prophet <4) said: 
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If anyone ran into bankruptcy and someone found the goods he sold to him 
intact with him while he has collected anything from the agreed price, the good 
is for him. 


Al-Shafi‘i, Abu Dawud, Ibn Majah, and Al-Hakim ao this hadith of Abu 
Hurairah <4 while Al-Hakim authenticated it. He €} said in respect of a 
bankrupt that was brought to him: I shall judge among you with the Prophet's 
<$} judgment. The Prophet 4} said concerning that: 


Whoever runs into bankruptcy or dies and someone finds his goods intact with 
him, he is more entitled to it. 


Malik reported in Al-Muwattah so also Abu Dawud from the hadith of Abu 
Bakr bin Abdur-Rahman bin al-Harith bin Hisham with a Mursal chain that 


the Prophet 4#) said: 


If anyone sells goods to someone and the buyer runs into bankruptcy while he 
has not collected anything from the price, he is more entitled to his goods if 
he finds it intact with the buyer, but if the buyer dies, the seller then becomes a 
rival with the creditors. 


Abu IX a ' reported it linked to the Prophet <$) from the hadith of Abu 
Hurairah £}, but there is a weak narrator, Ismail bin Ayaash, in its chain of 
transmission. However, ismail here has reported from Harith Az-Zubayvidi 
from ash-Sham, and his narrations from the people of Ash-Sham are sound. 


The majority of scholars are of the opinion that if a seller finds his exact goods 
with a bankrupt he is more entitled to it, but the Anafiyah School of Thought 
holds that he is not most entitled to it. However, the hadith we cited above 
proves this opinion wrong. The majority of scholars also hold that if the buyer 
who runs into bankruptcy has paid some amount from the agreed price that 
the seller no longer has any priority over the remaining creditors, he is rather a 
rival with them as the hadith mentioned shortly suggested. The condition was 
mentioned in the hadith: ... and he has not collected anything from the agreed 
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price. So also, Al-Shafii and Al-Hadawiyah are of the opinion that the seller 
has that priority. 


So also, Al-Shafi'i has the opinion that if a buyer passes away and the goods 
he bought is available that the seller is more entitled to his goods if he finds it 
intact among the buyer’s property, while Malik and Ahmad are of the opinion 
that he is a rival with the remaining creditors. 


As for the assertion that if the total property of a bankrupt cannot suffice for 
the payment of the debts owed that the creditors then becomes rivals in sharing 
his property, that is because such judgment is the justice required among them. 
In addition, because it is compulsory that debts are paid among the creditors 
without any bias or partiality except there is an exception, and there is none 
in this case. What supports that opinion is present in the statement, Then the 
owner of the property becomes a rival with the creditors. 


As for the assertion a bankrupt should not be jailed, that is because such 
judgment is against Allahss injunction. 


Allah, in the Qur'an, says regarding that: 
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And if the debtor is in a hard time (has no money), then grant him time till it is 
easy for him to repay [Al-Bagarah: 280] 


In addition, this fact is what could be deduced from the statement of the 
Prophet <4) The cunning attitude of a debtor who is capable of repaying is 
an injustice. 


That is an authentic hadith, and it has been mentioned earlier. The hadith 
indicates that a debtor who has what to pay is an unjust person, while a bankrupt 
who does not have what to pay should not be punished or dishonoured. 


However, if the state of a debtor is unknown, whether he has run into 
bankruptcy or he is capable of repaying. It is then compulsory that his state 
is examined as much as it could to confirm whether he is capable of paying or 
not, and can thereafter be handled well or jailed for him to pay. This fact is what 
the hadith, That a rich person trivializes the right of whom he owes is an act of 
oppression, which gives chance to dishonouring or punishing him establishes. 
Another narration has it that, The cunning attitude of a debtor who is capable 
of repaying is an injustice. 
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All these narrations are in Sahih. 


Through examination also, it can be known that he has no means of paying, 
and he is then given respite until he is able to pay. Nevertheless, a bankrupt 
should not be jailed, that is not permissible. Such act against him is regarded as 
an absolute injustice. 


As for the assertion that it is permissible that an authority denies a bankrupt 
access to his property, that is because the Prophet {4} denied Muadh access 
to his property as mentioned earlier. It is also permissible that a judge disposes 
the bankrupt’s property to settle his debts as the Prophet <4} did with Muadhss 
property as well. 


As for the permissibility of prohibiting a squanderer or a non-proficient trader 
from dealing with his property, that is because of the word of Allah, The Most 
High, 


And give not your property unto to a fool... [An-Nisa: 5] 


It is mentioned in Al-Kishaaf that a fool in this verse is a squanderer who 
spends his money in an unreasonable way because it is compulsory that money 
is spent well, or be reasonably engaged in a business. Moreover, the order in the 
verse is to the family of such a person, and the money in the verse is attributed 
to the family because money is from the things people live on and which they 
control considering the way the attributions in the verses are made: 
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...then from those whom your right hands posses among your believing girls 
[An-Nisa: 25] 


The evidence from the verse as to the fact that the order is to the guardian in 
respect of the property of the orphan is the word of Allah: 


...but feed and clothe them therewith. [An-Nisa: 5] 


Among the proofs that support this assertion is that the Prophet 44 did not 
frown at the action of the family of Hassan when they requested from him <% 
to prevent Hassan from handling his wealth, that is if the narration concerning 
the story is authentic. Another issue is the rejection of the Prophet €} of an egg 
given as alms by a poor person, as reported by Abu Dawud and authenticated 
by Ibn Khuzaymah from the hadith of Jabir €}. Also, his rejection 4% the 
alms of someone who donated one of his two clothes, as reported by the people 
of As-Sunan and authenticated by At-Tirmidhi and Ibn Hiban from the hadith 
of Abu Sa‘id £4). And the fact the Prophet ¢#} rejected the act of a man who 
willed to free his slave after his death while he had no other wealth other than 
that, as indicated by Al-Bukhari in the heading of the section under which 
he recorded the hadith. The section reads, The section of the permissibility of 
rejecting the directives given by a fool or someone with low level of intelligence, 
if the authority does not prohibit him from handling his property. 


Al-Shafi reported in his Musnad, so also Al-Bayhaqi from Urwah bin Az- 
Zubayr, he said: Abdullah bin Jafar <4% engaged in a trade and Ali <: said, 
I shall ie to Uthman that he might be pee’ from such trade. Abdullah 
bin Jafar ¢28, then informed Az-Zubayr €2» about that. Az-Zubayr €& by ae 
to him, I am your partner in that trade. When Ali <2,» met Uthman res s> he 
said to him, Prevent him (Ibn Jafar) from that trade. Az-Zubayr {4% said to 

~ Uthman <4), I am his partner in that trade, Uthman ¢2&} then said, How do 
I prevent whom Az- Zubayr is his partner from trading? 


It is obvious from the narration that this way of preventing an owner from 
handling his possession is known among the companions and it is well 
established in the religion, otherwise, some of the people who later came across 
this narration would have spoken against it. In addition, Uthman €:} would 
have told Ali <) that such prevention is not permissible. In addition, had 
it been that the issue was not permissible Az-Zubayr and Abdullah bin Jafar 
would not have come into that agreement. The majority of scholars bear the 
opinion that preventing such person from handling his property is permissible. 
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As for the assertion that the property of an orphan should not be released to 
him except he has come of age, that is because of the word of Allah: 


...if then you find sense of rationality in them, release their properties for them 
[An-Nisa: 6] 


As for the fact that it is permissible that the guardian of an orphan eats from his 
property kindly, that is because of the word of Allah: 


...and whoever is rich let him not eat from the wealth, but whoever is poor, let 
him consume from it kindly. [An-Nisa: 5] 


It is established in Sahihayn that ‘Aishah €} said: This verse was revealed 
concerning the guarding of an orphan that if he is poor he can eat from the 
orphans wealth reasonably. 


Ahmad, Abu Dawud, An-Nasai, and Ibn Majah reported from the hadith of 
Amr ibn Shuaib, on the authority of father, from his grandfather, that a man 
came to the Prophet <% and said: I am poor; I do not have any means of 
sustenance and I have an orphan under my care. The Prophet > replied him: 
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Eat from the wealth of your orphan, but not extravagantly, or hastily, or making 
wealth therewith. 


The meaning of Mubaadir — eating the wealth hastily — is what is mentioned 
in the word of Allah: 
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...and do not consume it extravagantly, or hastily fearing that they grow up (to 
detect) [An-Nisa: 6] 


That is, do not consume the wealth wastefully, or be in hurry in consuming it 
such that the orphan will not grow to detect that his wealth was eaten up. 


This verse and the hadith therefore give exception to this other verse where 
Allah prohibited eating from the wealth of an orphan: 


C) 
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Verily, those who unjustly eat up the property of orphans, they only consume the 
fire into their bellies, and they will be burnt in a blazing fire.” [An-Nisa: 10] 


52 Critically looking at this verse, it can be said that the hadith and the verse mentioned before do not 
give any exceptional ruling to it; rather they all have the same import. The verse only condemns those 
who eat up orphans’ properties unjustly and not all who may eat from it, which is as well the import 
of the other verse and the hadith. Allah knows best. 
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Book of Lost 
Properties 


Whoever finds a lost item should keep it in its form; the container and the 
thread, and give it to its owner if he comes looking for it, but if does not come, 
he should announce it publicly for a year. It is permissible thereafter for him to 
turn it away from its original form or make use of it, but he will be responsible 
for it should the owner comes looking for it. The lost items of Makkah should 
be announced much more than those of other places. If you find a non- 
valuable item such as a staff, a whip or the like, it can be used without having 
to announce it for a year; but for only three days. Furthermore, lost animals are 
taken except camels. 


Explanation: 


As for the container and the thread that should be kept — the container refers 
to the leather-cover with which the bottle wherein the money is kept is covered, 
and the thread is that which is used to tie the leather up with the bottle — 
that is because of the hadith of Iyaadh bin Himaar 4%). He reported that the 
Prophet > said: 
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Whoever finds a lost item should call two trustworthy persons to witness it, he 
then keep its leather-cover and thread, and if its owner comes looking for it, he 
should not conceal it; he has the right to collect it back. However, if the owner 
does not come, it is then a wealth from Allah, which He bless whomever He wills 
it. 


Ahmad, Abu Dawud, An-Nasai, Ibn Majah and Ibn Hiban collected the hadith. 
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In Sahihayn from the hadith of Zaid bin Khalid <}, it is reported that the 
Prophet <4) was asked concerning lost gold or silver if found, he «2 replied: 
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Note the container and the thread, and then announce it publicly for a year. If 
you do not find its owner, you can then spend it, but it will not seize to be a trust 
on you such that if someone comes looking for it any time you will give it to him. 


He was then asked concerning a lost camel, he replied: 
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What is your business with it? It can move, fetch water for itself, and feed by 
itself on leaves from trees, until its owner will come across it. 


He was asked concerning a lost sheep, he replied thus: 
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Take it; it is either for you, your brother, or a wolf. 


In a narration of Musiku, it is reported with the wordings: 
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If the owner comes and he is able to attest to its container, the amount and 
thread, give it to him, if otherwise, it is yours. 
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Also in Muslim and some other collections from the hadith of Ubayy bin Kab 
<:>} the Prophet 4# was reported to have said: 
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Announce it, if someone then comes attesting to its amount, container, and 
thread, give it to him, otherwise, make use of it. 


All these narrations indicate that if the owner comes asking for his item it 
should be given back to him. But if no one comes asking for it, it should be 
announced for a complete year, and thereafter can be spent. However, if the 
owner comes asking for it later, the same amount or the kind of the property 
should be given to him if it has been used, but if it is still kept the way it was, 
it should be released back to him. That ruling is implied from the word of the 
Prophet 42»: If someone comes asking for it any time, give it back to him. 


The majority of scholars are of the opinion that it is not compulsory to 
announce the lost property any more after a complete year, but it is reported 
in the Bukhari from the hadith of Ubayy ¢» what indicates the obligation of 
making further announcement after a complete year. He <:>} reported thus, 

I found a container containing one hundred dinar, and I came with it to the 
Prophet <4}. The Prophet <> then said to me: Announce it for a year. I did 
that but I did not find the owner. I therefore went back to him €} the second 
time. He said again, Announce it for a year. I did that for the second time but I 
did not find the owner as well. I then went back to him the third time, and he 
said: Note the container, the amount, and the thread with which it was tied, if 
the owner comes asking for it give it to him, otherwise, make use of it. I then 
spent the money but I later met the owner in Makkah. 


There is a difference of opinion among the scholars of hadith concerning this 
report; some of them opined that the further announcement after a year in the 
hadith is a mistake, as Ibn Hazm strongly believed. So also Ibn Al-Jawzee, he 
commented thus: What is apparent to me in this hadith is that Salamah — a 
narrator in the chain of transmission of the hadith — made mistake in the 
report, and the matter has come to stay for only a year thereafter. 


Some of them tried to marry the reports, they said, The further announcement 
after a year should be understood as a call to more fear of Allah in handling the 
issue. There are some other comments concerning the hadith, but this avenue 
may not be appropriate to mention them. 


In addition, the meaning of the statement of the Prophet ¢} in the hadith: It 
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then becomes a trust on you is that it is compulsory for him to return the same 
quantity to the owner, if the owner comes any time. The trust in this sense is 
used to express obligation. 


As for the assertion that the lost property of Makkah should be announced 
more than those of other places or that emphasis should be laid on it, that is 
because of what is reported in Sahih that the lost property of Makkah should be 
announced more and no other than that is permissible regarding it; it cannot 
be possessed. If all the lost properties are to be announced, whether those of 
Makkah or other places, the specific ruling concerning the announcement of a 
lost property of Makkah indicates nothing but an emphasis while announcing 
lost properties of Makkah. 


Furthermore, a pilgrim, who may never visit Makkah again, may find 
something; he will therefore need to be more serious in making announcement. 
Some other reasons have been mentioned as well. 


As for the assertion that it is permissible to make use of non-valuable lost 
property, like a staff or a whip, or the likes, without announcing it, that is 
because of what Ahmad and Abu Dawud reported from the hadith of Jabir 
{<}. He said, The Messenger of Allah 4# permitted us to make use of a staff, 
a whip, or a rope, and the likes that we might found as lost properties. 


The chain of transmission of this hadith contains Al-Mugirah bin Ziyad; there 
are some ill comments about him, but Waqi Ibn Main and Ibn Adyy authorized 
him. 


In Sahihayn from the hadith of Anas €&}, it is reported that the Prophet <4) 
saw a date on his way and said: 


If not that I fear that it is from as-Sadagah (alms) I would have eaten it” 


Ahmad, At-Tabarani, and Al-Bayhaqi reported from the hadith of Yalaa bin 
Murrah linked to the Prophet €<% that he said: Whoever finds a non-valuable 
item, a rope, or dirham, or the like, should announce it for three days, but if its 
value is more than that, he should announce it for six days. 


53 The Prophet ¢) did not use to take alms, but he took gifts. 
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At-Tabarani added that he €44 said further: If the owner comes, give it to him, 
otherwise, give alms with it. 


The chain of transmission of the hadith contains Umar bin Abdillah bin Yalaa, 
who is weak. 


Abdur-Razaq also reported from the hadith of Said <4 that Ali €&} came to 
the Prophet 4} with a dinar he found in a market, the Prophet <$} then said 
to him: Announce it for three days Ali did that, but he did not find anyone to 
claim the money. The Prophet <4} later said to him: Spend it. 


However, if it is an eatable thing, it is not compulsory to announce it; rather it 
is permissible for whoever finds it to eat it immediately because of what was 
mentioned earlier from the statement of the Prophet <} concerning the date 


he found. 


As for the assertion that the lost animals are taken except camels, that is because 
of the hadith that was mentioned shortly from the report of Zaid bin Khalid 
<8). Moreover, the extension of the ruling regarding the lost sheep to other 
animals is because they are alike, going by the import of the statement of the 
Prophet ¢}: It is either for you, your brother, or a wolf. This statement is a 
general one that includes all lost animals except camels, as it is apparent. 


In addition, Muslim reported a hadith from the narrations of Zaid bin Khalid 
{> that supports this assertion, the Prophet <> said: 


Whoever incorporates a lost animal into his flock without any previous 
announcement is devious. 


The animal in this narration refers to any type of animal that could be found, 
be it sheep or other animals, moreover, the hadith only refers to the one 
who takes the animal without announcement, which therefore indicates the 
permissibility of taking it. However, the camel is not inclusive owning to the 
order from another hadith. 


————_——. 
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Making judgment among people is only allowed for someone who is religiously 
qualified and capable of making judgment, whose piety can prevent from eating 
peoples property, and who can exercise fairness and justice when making 
judgment and as well be impartial in his rulings. It is forbidden that one requests 
for the position of a judge or shows his willing for it, and it is not permissible 
for the authority to appoint such a person as a judge. Furthermore, whoever is 
made a judge is under a delicate situation; he has double rewards for each of his 
right judgments but only one if he judges wrongly, and that is after he might 
have strived vehemently within his capacity to arrive at a right judgment. It is 
forbidden for him to collect bribes or any gift that might be offered to him in his 
capacity as a judge. It is not permissible for him to make judgment while angry, 
and it is compulsory on him to treat the two quarrelling people equally except 
when making judgment between a Muslim and an unbeliever, so also to listen 
to the both quarrelling parties before making judgment. He should not also 
prevent people from patronizing him; rather he should accommodate them 
as much as he can. It is permissible for him to take helpers as may be required 
by the situation. In addition, it is permissible for him to make judgment by 
intercession, mediation, or advice or counselling. The judgment of a judge only 
manifests as to what is apparent from the situation, therefore, whoever have a 
judgment in his favour should not take it except the judgment is according to 
that which is apparent from the situation. 


Explanation: 


As for the assertion that making judgment is only allowed for someone who is 
religiously qualified and capable of making judgment, that is because of what 
Allah commands in the Glorious Book concerning making judgment with 
justice, fairness, and equity. Moreover, no one can understand this required 
justice except who learns and understands the rulings of both the Qur'an and 
Sunnah. Consequently, it is only who is religiously qualified to judge who can 
have this quality. Apparently, whoever is a follower of an Imam of a particular 
School of Thought will only know the positions of his Imam on issues, without 
necessarily knowing the evidences supporting his positions. Such a person 
will not judge with Allah's rulings, as may it appear to him on different issues; 
rather he will judge with what appears to him from the positions of his Imam. 
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This assertion regarding the quality of a judge can be supported by the hadith 
of Buraydah €:@), that the Prophet 43) said: 
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Judges are of three kinds; only one of them will go to paradise, the remaining 
two will be inmate of hell. He that will go to paradise is a judge who knows 
the truth and judges with it, while someone who knows the truth but deviates 
from it in judgment will go to hell, so also someone who judges between people 
without knowledge will reside in hell. 


Ibn Majah, Abu Dawud, An-Nasai, At-Tirmidhi, and Al-Hakim reported 
it; and Al-Hakim authenticated it. In addition, Ibn Hajar has worked on the 
combination of its chains in a separate compilation. 


The point that supports this discussion from the hadith is that no one will know 
the truth as far as any issue is concerned except a scholar, while a follower of a 
School of Thought will not but judge with the opinions of his Imam, and will 
not even know whether they are correct or not. This invariably is a judge who 
judges without knowledge and that is a quality of one of the two judges who 
will reside in hell. 


One of the evidences that indicate the necessity of a judge being qualified 
before assuming the position of a judge is the word of Allah: 


...and those who judges not with what Allah has revealed, such are the 
unbelievers. [Al-Maidah: 44] 


In another verse: 


...such are the wrong doers 


In another one: 
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...such are the disobedient 


And no one will judge with what Allah has revealed except those who 
understand the Qur'an and its interpretations. 


Another evidence that supports the fact that a judge must be qualified is the 
hadith of Muadh when the Prophet €#} sent him to Yemen. The Prophet <> 
asked him: With what will you judge among people? he replied: With the Book 
of Allah. He €} asked again: What if you don't find the ruling in the Book of 
Allah? he replied: Then with the Sunnah of His messenger <% He (> asked 
also: What if you don't find it? he replied: Then with my opinion (formed from 
the Qur'an and Sunnah). This hadith is a popular hadith, and I have written 
about its various chains of transmission as well as those who recorded it in 
separate compilation. 


Moreover, what is apparent is that a follower to a School of Thought understands 
neither the Book of Allah nor Sunnah, and he does not have any subjective 
opinion; he does not even know where some rulings are found, is it in the 
Qur'an or Sunnahf, let alone of making judgment with such rulings. And if he 
were to judge with his opinion when he assumes that the rulings are not found 
in both the Qur'an and Sunnah, he will definitely know that he is making fool 
of himself because he understands neither the Qur'an nor Sunnah. If he does 
judge, undoubtedly, he will acknowledge that he has ruled with other than the 
law of Allah. 


As for the fact that the judge must be someone whose piety can prevent from 
eating peoples property, who can exercise fairness and justice when making 
judgment and be impartial in his rulings, that is because whose fear of Allah 
cannot prevent from eating peoples property will definitely take a bribe. 
Consequently, this act will be a barrier between him and the truth; it will 
always prevent him from judging with the truth, as it is going to be discussed 
extensively later. So also, someone who is not trustworthy, because of his 
unfairness, compromise, or favouritism, will also leave the truth even though 
he knows it. Such person is among the judges who will reside in hell, because 
he knows the truth but turns away from it. 


As for the assertion that it is forbidden for him to seek or wish for the position 
of a judge, that is because of the hadith of Abdur-Rahman bin Samrah in 
Sahihayn and some other collections. He reported that the Prophet > said: 
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O Abdur-Rahman bin Samrah, do not seek for leadership, because if you are 
given as a result for you seeking for it, you will be left to it, but if you are given 
without asking for it, you will be assisted. 


Ahmad, Abu Dawud, Ibn Majah, and At-Tirmidhi recorded another hadith 
from the hadith of Anas €:&}, and At-Tirmidhi rated it to be a sound hadith. 
He {4> reported that the Prophet <#-) said: Whoever seeks for the position 
of a judge will be left to it, and whoever is compelled to take it will be sent an 
angel to always put him right. 


Al- Bukhari and some other collectors also recorded from the hadith of Abu 
Hurairah 2» that the Prophet 4#) said: 
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At a time, you shall have aspirations for leadership, and it will be a cause for 
regret on the Day of Resurrection; blessed is the breast feeding period and what 
a bad period is the weaning period” 


Moreover, the import of these narrations does not contradict the hadith that is 
collected by Abu Dawud with a sound chain, from the hadith of Abu Hurairah 
<>. He reported that the Prophet <) said: Whoever seeks for the position 
of a judge over the Muslims till he is given, and his is just, he will have the 
paradise in recompense, but if he is unjust, he will be put in the hell. That is 
because he is considered sinful for seeking for the position ordinarily, and the 
reward of the paradise he has is because of his justice. 


As for the fact that it is not permissible for the authority to appoint someone 
who seeks or wishes for the position a judge, that is because of the hadith of 
Abu Musa 4 in Sahihayn. He said, I and two men from my clan entered 
unto the Prophet {Æ>}. One of them said, O messenger of Allah, appoint me a 
leader of one of the places Allah puts under your control. The other person said 
the same. The Prophet <Æ) then replied: 


54 The breast-feeding period in the hadith is used to describe the beginning of such a government, 
because it usually involves consuming wealth, exercising power, and various enjoyments, the real and 
the unreal. However, an undeserved weaning is used to describe the end of such government because 
it usually involves killing and withdrawal of power, as it is with a baby if weaned before the expected 
time, so also because the accountability on the Day of Resurrection concerning it shall be tense. 
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By Allah, we will not appoint over the issue anyone who requests or seeks for it. 


As for the fact that whoever is appointed a uae is under a delicate situation, 
that is because of the hadith of Abu Hurairah <: with Ahmad, Ibn Majah, At- 
Tirmidhi, Al-Hakim, Al-Bayhaqi, Al- Daraqutni, rated sound by At-Tirmidhi, 
and authenticated by Ibn Khuzaymah and Ibn Hiban. It is reported the Prophet 
«as said: 


Whoever is appointed a judge over people has been slaughtered without a knife 


Ahmad, Ibn Majah, and Al-Bayhaqi also reported from the hadith of Ibn 
Masud ¿> that the Prophet > said: There is no judge judging among 
people except that he will be held back on the Day of Resurrection, and an 
angel holding him by his nape until he will bring down the hell. He will raise 
his head up to Allah, the Great and the Almighty; if He orders him to throw 
him, he will throw him into the space, and he will continue falling in the air for 
forty years. 


The chain of transmission of the hadith contains Uthman bin Muhammad AI- 
Akhnasi, and there are some ill comments against him. 


Ibn Majah and At-Tirmidhi collected from the hadith of Abdullah bin Abi 
Awfaa {<:>}, and Al-Hakim rated it sound in Al-Mustadraq, so also Al-Bayhagi 
and Ibn Hiban. It is reported that the Prophet ¢<} said: 


Verily, Allah is with a judge as long as he does not exercise injustice; if he does 
injustice, He will leave him to himself. 
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In the narration of At-Tirmidhi, he has it that, If he does injustice, He will 
abandon him and Satan will keep to him. 


There are other narrations under the issue of requesting for the position of 
a judge, for and against; I have mentioned all of that in the book Sharhu Al- 
Muntagah. 


As for the assertion that if a judge judges correctly he has double rewards, but 
if wrongly, he has only one; on the condition that he strives well within his 
APA to judge correctly, that is because of the hadith of Amrr bin Al-Aas 
{<:> collected in Sahihayn and some other collections. He €} reported that 
the Prophet <4} said: 
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If a judge judges correctly, while he has strived well in the course, he has double 
rewards, and if he judges wrongly, after has strived in order to arrive at a correct 
judgment, he has a single reward. 


It is mentioned in some other narrations that if he judges correctly he has ten 
rewards. 


As for the assertion that it is forbidden for him to collect bribe or take gifts 
given to him in his capacity as a judge, that is because of the hadith of Abu 
Hurairah <> that is collected by Ahmad and At-Tirmidhi, rated sound by At- 
Tirmidhi, and authenticated by Ibn Hiban. He <:>} reported that the Prophet 
<) said, May Allah curse the briber and the bribed, for judgment. 


Ahmad, Abu Dawud, Ibn Majah, and At-Tirmidhi reported from the hadith 
of Abdullah ibn Amr 4è the kind of the hadith of Abu Hurairah, and At- 
Tirmidhi authenticated it, so also Ibn Hiban, At-Tabarani, and Al-Daraqutni. 


In addition, Ahmad and Al-Hakim reported from the hadith of Thawban ¢:&» 
that the Prophet <>» said: May Allah curse the briber, the bribed, and the 
person who settles between them. However, the chain of transmission of the 
hadith contains Layth bin Abi Sulaym. Al-Bazaar while commenting about 
the hadith, said: He (Layth bin Abi Sulaym) reported it alone. The chain of 
transmission of the hadith also contains Abu Al-Khataab, and it is said that he 
is narrator whose state is unknown. 


There is another hadith on the authority of Abdur-Rahman bin Awf €&} with 


no 
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Al-Hakim, so also form the report of A'ishah and Ummu Salamah €és} as At- 
Tirmidhi pointed out. 


The people of Knowledge collectively agree that bribery is forbidden, and some 
of them have made evidence with the word of Allah: 


... devouring all forbidden things. [Al-Ma ‘idah:42] 


It is reported from Al-Hasan and Said bin Jubayr that they interpreted this 
verse this way. It is also reported from Ibn Masud 4> on the authority of 
Masruug that Ibn Mas‘ud was asked concerning As-Suht— in the verse above 
—: is it bribery? 


He replied: Whosoever rules not with what Allah has revealed, such are the 
unbelievers, ...such are the wrong doers, and ....such are the disobedient, but 
As-Suht is for someone to seek your assistance over a wrong done to him and 
then give you a gift. If you are given a gift in such situation, do not collect it. 


We have mentioned related issues under the section of alms giving. The hadith, 
the gift given to the people in the authority is guluul — stealing from the war 
booty before its distribution — also supports the facts that the gifts given to a 
judge for the purpose of judgment is forbidden. The hadith is reported by Al- 
Bayhaqi and Ibn Adyy from the hadith of Abu Humayd. Ibn Hajar commented 
concerning it thus: its chain is weak. Perhaps it is weak because it is a report of 
Ismail bin Ayaash from the people of Al-Hijaaz. 


At-Tabarani also reported it in Al-Awsat from the hadith of Abu Hurairah 
<& >). Ibn Hajah commented that its chain of transmission is weaker than the 
first. Also, Sunayd bin Dawud reported it in his Tafseer from the hadith of Jabir 
{4}, and its chain contains Ismail bin Muslim, who is also weak. 


In addition, Al-Khatib reported it in Talgis Al-Mushaabah from the hadith of 
Anas {4} with the wordings: The gift offered to the people in the authority is 
As-Suht — bribery. 


Abu Dawud reported concerning that, with another wording, from the hadith 
of Buraydah €@,» from the Prophet €4) 
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Whoever with appointed for any assignment and we gave him some money, 
whatever he takes thereafter is guluul - stealing from the war booty before its 
distribution. 


Al-Bukhari in his Sahih, in the chapters of adjudication, has a section titled The 
section of the alms given to the employees; therein he mentioned the common 
hadith of Ibn Lutbiyah. The import of the hadith is in line with this assertion; 
the gift given to a judge because of his position as a judge is considered a bribe, 
whether it makes effect immediately or later. 


As for the fact it is not permissible for him to judge when he is angry, that 
is because of the hadith of Abu Bakrah 4} in Sahihayn and some other 
collections. He reported that he heard the Prophet 4%} saying: 


No judge should judge between two people while he is angry 


This hadith however does not contradict the hadith of Abdullah bin Zubayr 
£4}, which he reported from his father, collected in Sahihayn and some other 
collections, that he and a man from among the Ansar had a dispute, and the 
Prophet <> said: O Zubayr, irrigate your farm first, then allow water to pass 
on to your brother. The man from Ansar became angry and said, O Messenger 
of Allah is that because he is your cousin. The Prophet ¢#?} got angry and 
said: O Zubayr, irrigate your farm and retain the water until it returns back 
to the wall. That is because the Prophet 2+} is infallible whether is angry or 
delighted, contrary to other than him, and an anger cannot prevent him from 
saying the truth. Moreover, it is apparent from the prohibition in the hadith 
concerning not making judgment when one is angry that the prohibition is for 
forbiddance and placing of embargo, but the majority of scholars opine that the 
judgment made when one is angry is valid in as much as it is right. 


As for the assertion that it is compulsory to treat the two quarrelling parties 
equally except if one of them is an unbeliever, that is because of the hadith 
of Ali £) with Abu Ahmad, Al-Hakim, in Al-Kunaa. He once sat beside 
Shurayh (Ali’s judge during his regime) during the hearing proceeding of a 
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dispute between him and a Jew, and said, If he were to be a Muslim I would 
have sat with him on the floor before you. But I heard the Prophet 4#} saying: 
Do not treat them (unbelievers) equally in the sittings. 


Abu Ahmad, Al-Hakim, after mentioning this hadith said, It is a contradicted 
hadith. Ibn Jawzi also mentioned it in Al-Ilal with the same chain, and as well 
commented that it is not an authentic report. However, Al-Bayhaqi reported it 
with another chain, on the authority of Jabir Al-Juifi, from Ash-Shaabi. He said, 
Ali £} went to the market one day, and found a Christian man selling armor. 
He recognized the armour. The hadith goes on. 


This chain is as well defective; it contains Amrr bin Shamir, who reported the 


hadith from Jabir Al-Jufi, and they are both weak. 


Ahmad, Abu Dawud, Al-Bayhaqi, and Al-Hakim reported another hadith from 
the hadith of Abdullah bin Az-Zubayr <}, and authenticated by Al-Hakim. 
He said, the Messenger of Allah 44) ordered that the two quarrelling parties 
should sit before the judge. 


The chain of transmission as well contains Musab bin Thabit bin Abdillah bin 
Zubayr, who is weak. 


As for the assertion that it is compulsory that the judge listens to both 
se parties before making judgment, that is because of the hadith of Ali 
<:>} with Ahmad, Abu Dawud, and At-Tirmidhi; rated sound by At-Tirmidhi 
and authenticated by Ibn Hiban, that the Prophet 4%}: 
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When two quarrelling people sit before you, you should not judge until you 
hear from the second person as you heard from the first, it is then you can have 
proper understanding of the judgment. 


This hadith has many chains that can be put together to make it sound and 
suitable for evidence. 


As for the assertion that he should accommodate peop as much as he can, 
that is because of the hadith of Amrr bin Murrah &&}, reported by Ahmad, At- 
Tirmidhi Al-Hakim, and Al-Bazaar. He mentioned that he heard the Prophet 


<Q) saying: 
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There is no Imam who closes his door against the needs, wants, and desires of 
his subjects, except that Allah closes the doors of the heavens against his needs, 
wants, and desires. 


Abu Dawud and At-Tirmidhi also reported the hadith on the authority of Abu 
Maryam Al-Azadi 44%» from the aa <4}, with the wordings: 
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Whosoever Allah, the Great and the Might, places in the position of authority 
over any circumstances of the Muslims and denies them their needs, wants, and 
necessities, Allah will deny him his needs, wants, and necessities. 


Ibn Hajar mentioned in Al-Fath that the chain of transmission of this hadith 
is sound. 


At-Tabarani also reported the hadith from the hadith of Ibn Abbas €&} with 
the wordings: Any leader of the Muslims who hides or covers himself from his 
people until he upsets them, Allah will cover Himself from him on the Day of 
Resurrection. 


Ibn Abi Hatim mentioned that this hadith has contradictions. 


However, it is said that he should accommodate people as much as he can 
because he also needs to serve himself, and his family has rights upon him as 
well. It is therefore not necessary for him to give all his time to them, because 
that may in another way cause distress to him and thereby be less productive. 
So also, he should not hide away from them all the time because that will be 
unfair to the quarrelling people. 


It is established in Sahih from the hadith of Abu Musa 4%» that he acted as 
a concierge for the Prophet ¢#} the day he sat at river bank. It is established 
in Sahih as well in the narration concerning the desertion of the Prophet <4) 
of his wives for a month that Umar <4} sought permission to enter into the 
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apartment where the Prophet +} was in from his doorman. He said to him, 
O Ribaah! Seek permission for me to enter. It is also established in Sahih that 
Umar {4 had a gatekeeper whose name was Yarfa. 


As for the fact that it is permissible for him to take assistants if he requires 
such, that is because of the hadith of Anas €:} established in Sahih that Qays 
bin Sad used to be with the Prophet <) in the position of a police to the 
authority. That however may become compulsory if he cannot establish the 
truth or prevent oppressions in his judgment except with that. 


As for the assertion that a judge can make judgment by making intercession 
and mediation between the quarrelling parties, or gives advice or counselling, 
that is because of the hadith of Kab bin Malik <4} in Sahihayn and some other 
collections. It is reported that he sought for the debt Ibn Abi Haddar owned 
him while they were in the masjid and their voice went aloud in the course of 
the dispute until it reached the Prophet <$ in his house. He 44> then came 
out to them raising the curtain of his door, and called out: O Kab. He replied, 
Yes! O messenger of Allah. The Prophet <$} then said: Reduce for him from 
the debt this amount. He made a sign with his hand for a half of it. Kab replied 
immediately, I have done that O messenger of Allah.: The Prophet 44} then 
said to the debtor: Pay the remaining immediately. 


This hadith contains evidence for what we mentioned in this discussion — 
the permissibility of mediating or making intercession, or giving advice or 
counselling in judgment —. Moreover, this matter had been discussed earlier in 
the Book of Reconciliation, where various evidences that support the necessity 
of making reconciliation between Muslims were mentioned from both the 
Qur'an and Sunnah, and the judge as a conciliator is inclusive in the general 
evidences cited. 


As for the assertion that the judgment only manifests as to what is apparent 
from the situation that may likely change if the cases change with the situation, 
that is because of the hadith of Ummu Salamah æ in Sahihayn and some 
other collections that the Prophet ¢3} said: 


Iam only human, and you come to me for the reconciliation of your disputes; 
perhaps a party of you may be melodramatic in the presentation of his proofs 
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than the other, whom I will then judge in his favour for that I heard. So, 
whosoever I give anything of his brother's right to should not take it, I have only 
cut a portion of hell for him. 


Al-Shafi'i mentioned that the majority of scholars agree to the fact the judgment 
of any judge cannot make a forbidden thing permissible. 


Al-Nawawi says, The assertion that the judgment of a judge holds both 
apparently and otherwise contradicts the import of this hadith as well as the 
agreement of the scholars reported on the issue. 


Generally, there is no point in what the Anafiyah opines, that the judgment of a 
judge holds both apparently and otherwise, and that it can permit a forbidden 
thing if a judge judges for it. They made evidence with baseless arguments, 
which any knowledgeable person will find worthless. 
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It is upon the prosecutor or the claimer to produce proofs for his claims and 
the accused to swear for his innocence. The judge will judge with ones self- 
acknowledgement or confession, and he will judge in favour of the prosecutor 
with the witnesses of two trustworthy men, or the witnesses of a man and two 
women, or the witness of a man together with the swearing of the prosecutor. 
The judgment will be in favour of the accused with his swearing for not being 
guilty of the offence. However, the prosecutor may refute such judgment with 
the swearing of refusal. A judge can judge based on his previous knowledge in 
relation to the case. The witness of a non-trustworthy person is not acceptable, 
so also the witness of a betrayer and that of the people who have enmity between 
one another. In addition, the witness of a suspect, a worker to a household, 
a known false accuser, and a villager against a city person is not acceptable. 
However, the witness of someone who testified to a deed or statement he made 
can be accepted, so far it does not involve any suspicion. Perjury is a great sin. 
In the case of contradictory proofs such that none can be established against 
the other, the judgment goes half way to each of the parties. Furthermore, if 
the prosecutor does not have proofs for his claims, the accused will only have 
to swear for not being guilty even if he is a dissolute person, and no proofs will 
be tolerated afterward. Any sane, matured, serious or determined person who 
acknowledges being guilty of a mentally and morally feasible event must be held 
responsible for it. An acknowledgment made once is enough for judgment, and 
there is no difference between an offence that may warrant legal punishment or 
otherwise, as it will explained soon. 


Explanation: 


I say: As for the assertion that the prosecutor is to produce proofs for his 
claims, that is because of the statement of the Prophet 44}: Your witness or his 
swearing as reported in Sakihayn from the hadith of A'-Ashath br: Gays 44). 
Muslim also reported from the hadith of Wail cin Hujr £ that the Prophet 
4) asked A!-Kindi: Do you have any proof?,Which he replied in the negative. 
He ¢#)} then said to him: You will then have his swearing. 


As for the assertion that the accused must swear of his innocence if the 
prosecutor has no proofs to support his claim, that is because of the hadith of 
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Ibn Abbas <æ) in Sahihayn that the Prophet ¢& 
upon the accused. 


» judged with: Swearing is 


Al-Bayhaqi reported it with a sound chain with the wordings: 


The prosecutor is to produce proof, while swearing is upon the one who refused. 


Ibn Hiban also reported the like of it from the hadith of Ibn Umar <, so also 
At-Tirmidhi from the hadith of Amr ibn Shuaib, on the authority of his father, 
from his grandfather. 


This is the opinion of the majority of scholars. However, it is reported that 
Malik opined that the accused would not be made to swear except there is 
intermingling or association between the prosecutor and the accused, so that 
the wicked will not make that an opportunity to put the innocents into problem. 


This however is tantamount to rejecting the narration with a mere personal 
view. 


As for the assertion that the judge will judge with one’s self-acknowledgement 
or confession if he confesses or reports himself, there is no difference of 
opinion about that among the scholars, and that is the best basis upon which 
the judgment is conducted, provided the information given is not faulty. In 
addition, the assertion that one can confess his offence and that the judge 
should judge with it alone is so clear that it does not require citing proofs to 
support it. The Prophet <$ used to execute death punishment, give penalties, 
and freeze peoples wealth with their self confessions. Rather, he used to 
conduct judgment in greater issues with it alone, such as stoning the adulterer 
and adulteress to death. 


The example of such confession is found in the hadith: 


O Unays! Go to this mans wife very early tomorrow morning; if she confesses 
being guilty, stone her to death. 
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The hadith is reported in As-Sahih, and it is going to be discussed better later. 


If such greater punishment is executed only on this basis, there is no doubt 
therefore that a lesser one can be conducted with it. 


As for the judgment with the witnesses of two men, or a man and two women, 
that is mentioned in the Qur'an, and there is no difference of opinion concerning 
it provided the witnesses are those people involved agreed upon, as stated in 
the Qur'an: 


...such as you agree for witnesses [Al-Baqarah: 282] 


As for the assertion that the judgment can be conducted in favour of the 
prosecutor with the witness of a man together with the swearing of the 
prosecutor, that is because of the hadith of Ibn Abbas €% recorded by 
Muslim and some other collectors. He stated that the Prophet €} conducted 
a judgment with a swearing together with a witness. 


Furthermore, Ahmad, Ibn Majah, At-Tirmidhi, and Al-Bayhaqi reported from 
the hadith of Jabir <} that the Prophet «$Œ conducted a judgment with a 


swearing together with one witness. 


The hadith is from the hadith of Jafar binMuhammad, on the authority of his 
father, from Jabir ¢@}. It has also been mentioned from the hadith of Jafar 
bin Muhammad, on the authority of his father, from Ali <> that the Prophet 
<> conducted a judgment with a single witness and the swearing of the truth 
owner. 


Ahmad and Al-Daraqutni reported it. In addition, Abu Awwanah and Ibn 
Khuzaymah authenticated the hadith from the report of Jabir {44%}, and Abu 
Dawud, Ibn Majah, and At-Tirmidhi reported it from the hadith of Abu 
Hurairah €@) with the wording: the Prophet <} judged with a swearing 
together with one person's witness. 


The men of the chain of transmission of this report are trustworthy, and Abu 
Hatim and Zurah authenticated it. 


Ibn Majah also reported it from the hadith of Surrag, and the men of the 
chain of its transmission are men of the Sahih record, except the narrator who 
narrated from Surraq; he is a week narrator. However, Ibn Aj-Jawzee mentioned 
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in the book At-Tahqiq the number of the companions that reported this way of 
judgment from the Prophet ¢#}}; there were more than twenty companions. It 
is also mentioned that it is the opinion of the majority of the companions and 
the people that came after them. 


It is reported from Zaid bin Ali, Az-Zuhri, An-Naqi, Ibn Shubrumah, and the 
Anafiyah that it is impermissible to judge with a witness and a swearing, but 
the narrations that have been cited under the section are enough to refute that 
claim. 


As for the assertion that the judgment can be conducted with the swearing of 
the denier, that is because of what was mentioned earlier concerning it; that 
swearing is upon an accused who denied being guilty. It is established in Muslim 
from the hadith of Wail bin Hujur <} that the Prophet €}} said to Al-Kindi: 
Do you have any proof? he replied in the negative. The Prophet <4) then said 
to him: He would then have to swear for you. He said, O Messenger of Allah, 
the man is a dissolute person, he neither cares over anything he swears nor 
does he fear (the consequence of) anything! The Prophet <$) then responded: 
He does not owe you anything other than that. 


As for the fact that the swearing of refusal is permissible, that is because such 
chance will not be given except with the consent of the accused. Therefore, it 
does not matter whether we say it is compulsory upon the prosecutor to refute 
the swearing of the accused or not. 


However, those who do not agree that this fact should be one of the bases upon 
which judgments are conducted made evidence with the general import of the 
statement of the Prophet ¢}}: But the swearing is upon the accused. That is as 
reported by Muslim and some other collectors in the wordings of the hadith of 
Ibn Abbas {é}. So also, they made evidence with the hadith of Wail, where the 
Prophet €}} said: He does not owe you anything other than that. 


Moreover, that only informs that the swearing of refusal is not compulsory 
upon the prosecutor if the accused disagrees with it, but that does not imply 
its impermissibility if the accused requests for it or allows it. In addition, what 
Al-Daraqutni, Al-Halkim, and Al-Bayhaqi reported from the hadith of Ibn 
Umar æ} that the Prophet ¢} refused the swearing of a truth owner is 
not authentic. Were it authentic, it would have been a specific ruling from the 
general one mentioned earlier. Its chain of transmission contains Muhammad 
bin Masruuq, and he is narrator whose state is unknown. The chain of 
transmission also contains Ishaq bin Al-Furaat, and there is an ill statement 
about him as well. 


Furthermore, the Holy Qur'an has pointed to the fact that the swearing could 
be refuted, and that is the word of Allah: 
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...that the oath would be rejected after their oaths [Al-Maidah: 108] 


However, there is possibility that the verse does not point to this, because 
the meaning of the rejection of an oath here may be not accepting it and not 
refuting it with another swearing. 


Furthermore, the refusal of the accused to swear is not used as the basis for 
judgment, the worst that could be said concerning this is that he does not 
abide by the obligation the Shariah placed on him, and this cannot ordinarily 
imply being guilty. Moreover, since he has to fulfil the obligation of swearing as 
mentioned earlier in the narrations, the judge must compel him in one of these 
ways: to make the swearing that he refused to do, or to accept being guilty of 
the prosecutor's claim. If he does any of the two, it is sufficient for judgment. 


As for the fact that the judge can conduct judgment with his previous knowledge 
as related to the case, that is because that way of judgment involves the truth and 
justice that Allah commanded in judgment and because there is no evidence to 
prevent such. As for the hadith, Your witness or his swearing, it does not provide 
a general ruling. However, from the proofs that support the permissibility of 
the judge to judge with his previous knowledge is what is established from the 
Prophet <Æ» that he said to a prosecutor: do you have any proof? This hadith 
gives evidence for this opinion because proof refers to anything that can show 
that something is true, and that is exactly what the knowledge does. Absolutely, 
there is no proof greater than one’s real knowledge about something. It is the 
greatest proof with which a judgment could be ascertained. 


In addition, all the bases upon which the judgment is conducted are 
suppositions; for instance, it is a supposition that someone who confesses his 
claim is truthful with his confession, so also someone who swears in the court, 
it is only a supposition that he is truthful with his swearing. Likewise a witness, 
it is only an assumption that it is not a perjury. Consequently, if it is permissible 
to conduct judgment with these bases that are only suppositions, why will it not 
be permissible with one’s clear knowledge? 


There is a difference of opinion about this issue, and the people of each of the 
opinions have made evidence for their claims. However, none of the evidences 
is suitable for the case. Moreover, the closest of them is what Ahmad, An-Nasai, 
and Al-Hakim reported from the hadith of Abu Hurairah ¢:&}. He said, two 
quarrelling men came to the Messenger of Allah {+}, and he 4Y said to the 
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prosecutor among them, Produce your proof, but he did not give any. He > 
then said to the accused, You! Swear. The man then swore in the name of Allah, 
Whom sincere worship is due, that the prosecutor has no right with him. The 
Prophet <% then said: You owe him a right, but you have been forgiven with 
your sincerity with the word — there is none sincere worship is due to except 
Allah alone —. In the narration of Al-Hakim, the Prophet <} was reported 
to said: You have it with you, give it to him. 


Concerning, the statements of the companions that are reported concerning 
this issue, it should be realized that the statements of the companions could not 
be used as evidence to support issues like this, except the statement becomes 
a general agreement among them. In addition, this condition is not a general 
one; it is only true with those who opine that the opinion of the majority of 
scholars is a form of evidence. 


As for the assertion that the witness of an unjust person is not acceptable, that 
is because of the word of Allah: 


...and take for witness two just persons from among you [At-Talaaq:2] 


And His saying: 


...such as you agree for witnesses [Al-Bagqarah: 282] 


So also His saying: 


i 


If a dissolute person comes to you with news, verify it [Al-Hujuraat: 6] 
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It is reported in Al-Bahr that the majority of scholars are of the opinion that 
even the clear witness of a dissolute person should not be accepted. 


As for the assertion that the witness of a betrayer, people that have enmity 
among one another, and that of a suspect is not acceptable, that is because of the 
hadith of Amr ibn Shuaib, on the authority of his father, from his grandfather, 
collected by Ahmad, Abu Dawud, and Al-Bayhagi. He <} reported that the 
Prophet <% said: 
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The witness of a betrayer man and woman and someone having enmity against 
his fellow brother is not acceptable, so also the witness of a workman to a 
household is not permissible. 


In the report of Abu Dawud, he has the addition: so also the witness of an 
adulterer and adulteress. 


Ibn Hajar mentioned in At-Talkhis that the chain of transmission of the hadith 
is sound. 


At-Tirmidhi, Al-Daraqutni, and Al-Bayhaqi reported it from the hadith of 
A'ishah ¢ with a chain of transmission linked to the Prophet <% with the 
wording, The witness of a betrayer man and woman is not acceptable, so also 
the witness of someone having grudges with his fellow brother, a suspect, and 
relatives to one another. 


The chain of transmission of this hadith contains Yazid bin Ziyaad Ash-Shami, 
who is weak. Al-Daraqutni and Al-Bayhaqi reported the like of this hadith 
from the hadith of Ibn Umar; the chain of transmission contains Abdul-Aala 
and his teacher, Yahya bin Saeed Al-Farisi, who are both weak as well. 


Abu Dawud also reported in Al-Marasil from the hadith of Talhah bin Abdillah 
bin Awf that the Messenger of Allah <3 sent someone to proclaim among 
people that the witness of people having dispute among one another is not 
acceptable, so also the witness of a suspect. 


Al-Bayhagi also reported the hadith from the path of Al-Aaraj with a Mursal 
chain that the Messenger of Allah 4$) said: The witness of a suspect and 
someone having grudges is not acceptable. 


However, the person having grudges mentioned in these narrations is someone 
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who keeps grudges or has enmity against the person who he is to witness, so 
also the suspect meant is someone who is suspected to make a false witness; 
for instance, a workman to the household he works for, or a slave to his master. 
Ibn Hajar reported in Al-Bahr a consensus over the fact that a slave is not 
permissible to witness his master. 


Al-Hakim also reported that hadith from the hadith of Al- Alaa, on the authority 
of his father, from Abu Hurairah €2}. Ibn Hajar mentioned that the chain of 
the narration is questionable. 


As for the assertion that the witness of a known false accuser is not acceptable, 
that is because of the word of Allah: 


...and reject their testimonies for forever [An-Nur: 4] 


And that is after His saying: 


And those who accuse chaste women [An-Nur: 4] 


However, there are differences of opinions of scholars in book of Tafseer and 
Islamic fundamentals as to the ruling concerning the forgiveness of someone 
who accused a chaste woman of an illicit act that is mentioned at the end of 
this verse. 


As for the fact that the witness of a villager is not acceptable against a city 
person, that is because of the hadith of Abu Hurairah €} that he heard the 
Messenger of Allah 4#) saying: 
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The witness of a villager against a city person is not permissible 
Abu Dawud, Ibn Majah, and Al-Bayhaqi reported the hadith. 


Al-Mundhiri commented that Muslim reported some Ahadith in his Sahih 
having the men of the chain of their transmissions as the men of this hadith. 


It is mentioned in An-Nihayah that the witness of a villager is said not to be 
acceptable against a city person because the villagers generally lack religious 
etiquettes and are mostly ignorant of Islamic rulings. In addition to that, they 
do not mostly know how to make witnesses as required under the Islamic 
teachings. 


The kind of this comment is reported from Al-Khatabi and Ahmad bin Hanbal, 
and that is the opinion of a number of the companions of Ahmad, so also it is 
the opinion of Malik and Abu Ubayd. However, the large number of the people 
of knowledge opines that their witnesses are acceptable. 


Ibn Raslan commented thus: Those people among the people of knowledge 
considered this hadith as talking in respect of someone whose trustworthiness 
is unknown among the villagers, however, what is obvious is that their 
trustworthiness is not often known. Therefore, that opinion remains valid. 


This perception is a good one; it settles the disagreement in the issue. 


As for the fact that the witness of someone who testified to a deed or statement 
he made is acceptable if it does not involve any suspicion, that is because 
nothing has come to negate that. Therefore, we cannot remove it from the 
general permission of accepting any good basis upon which a judgment can 
be conducted. 


In addition, there is an evidence for this opinion from the hadith of the 
acceptance of the Prophet ¢} the testimony of the foster mother who claimed 
to have breastfed a man and his wife. He > said to the man at the end of the 
event, as reported in the hadith: What then do we do when that has been said?, 
and the ruling regarded the issue was based on her testimony alone. 


This hadith has been mentioned earlier under the section of fosterling; she 
testified to her deed as related in the hadith. 


Moreover, the people who opposed this opinion have only rejected it with the 
claim that it involves suspicion, however, we have responded to this claim with 
the condition that any case treated this way must not involve suspicion. 


As for the assertion that perjury is one of the greatest sins, that is because of 
the hadith of Anas 44% in Sahihayn and some other collections. He said, the 
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Prophet <} spoke about the grievous sins or was asked about them, he <4} 
said: 
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Associating partner with Allah, killing, and disobedience to parents; he then 
said: do I inform you of the greatest ones? Falsehood and perjury 


In Sahihayn as well, from the hadith of Abu Bakrah £», it is reported that the 
Messenger of Allah ¢}> said: 
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Do I not inform you of the greatest sins? They replied, No! O messenger of Allah, 
he - sallallahu alayhi wa sallam - then said: Associating partner with Allah and 
disobedience to parents. At the time, he was reclining; he sat properly and said, 
Beware! So also Perjury, and he did not seize repeating it until we wished that 


he stopped. 


As for the assertion that in the case of contradiction of proofs, such that none 
can be established against the other, the judgment will go half way to both 
parties, that is because of the hadith of Abu Musa 4%} that is collected by 
Abu Dawud, Al-Hakim, and Al-Bayhaqi. It is reported that two men claimed 
ownership to a camel during the time of the Prophet <}, and each of them 
produced his two witnesses. The Prophet 4» shared it into two between them. 


Ibn Hiban reported the like of the hadith from the hadith of Abu Hurairah 
<: and rated it authentic, Ibn Abi Shaybah reported it as well from the hadith 
of Tameem bin Tarafah, so also at-Tabarani with a chain of transmission linked 
to the Prophet <% from the hadith of Jabir bin Samrah. 


Certainly, it is established that the Prophet <4) judged with the right half-way 
between two parties whose proofs cannot be established against each other. 
That is what Ahmad, Abu Dawud, Ibn Majah, and An-Nasai reported from the 
hadith of Abu Musa <4» that two quarrelling men came to the Messenger of 
Allah ¢#% over the matter of an animal between them and both of them do 


Book of Prosecution hues! OLS 


not have proofs for their claims. He <) then shared the animal out between 
them. 


This judgment is also established from the Prophet ¢} in another hadith, and 
that is the hadith of Abu Musa <4} that was mentioned first, but there is an 
addition in the hadith with An-Nasai that wasn’t mentioned then. He added 
that the Prophet ¢} said to them: Look for the animal, and they found it with 
another man. The two of them then produced their witnesses and the third did 
not; the animal was thereby, taken from him and was given to the two men. 


As for the assertion that if the prosecutor does not have any proof, the accused 
will only be made to swear and the prosecutor will have no right thereafter 
even if the accused is a dissolute person, that is because of the hadith Al-Ashath 
bin Qays <4 in Sahihayn and some other collections. He said, There was a 
disagreement between me and a man over a well, and we went to the messenger 
of Allah ¢#} for settlement. He 4%} said: Your proof or his swearing. I then 
said: He will swear, he does care! The ae <@» then said: 
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Whosoever makes a false swearing in order to get away with a Muslims property 
will meet Allah while He is angry with him. 


Muslim and some other collectors reported from the hadith of Wail bin Hujur 
<:> that the Prophet 4#} said to Al-Kindi: Do you have any proof?” He 
replied: No. He ¢#} then said: You then will have his swearing. He said, O 
Messenger of Allah, the man is a dissolute person, he cares not about what he 
swears upon and he does not fear anything. The Prophet <$) then said: He 
doesn't owe you other than that. 


Consequently, if an accused is asked to swear, it then becomes the basis for 
judgment, and nothing will be accepted thereafter. That is so because the two 
parties only have suppositional proofs, and none of them can override the 
other except with that which is established. That is the opinion of some of the 
people of knowledge, and the difference regarding that is known. 


As for the assertion that whoever acknowledges something will bear its 
responsibility, that is because of what is discussed earlier related to that. 


As for the conditions that such person must be sane and matured, that 
is because the insane and immature people do not have any religious 
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responsibility placed upon them. Therefore, there will be no consideration for 
their acknowledgements. 


However, as for the condition that he must be serious, that is because no 
consideration can be given to the acknowledgment of a joking person. So also, 
the acknowledgment must be over a feasible thing, both morally and mentally, 
that is because if it is not that way it will be nothing but falsehood. 


In addition, as for the assertion that an acknowledgment given once is enough 
to be considered for judgment, even for punishable offence and others, 
that is because anyone who acknowledges something is held responsible 
for it. However, the opinion that if the offence is a punishable one that the 
acknowledgment needs to be made several times does not have any religious 
basis, and we shall discuss that extensively later. 
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Punishments 


SI i ol 
Chapter 27.1 Punishment for Adultery 
and Fornication 


If it is an unmarried and free person, he/she should be flogged with a hundred 
lashes of cane and thereafter be sent a year exile, but if it is a married person, 
he/she would be flogged the way an unmarried person be flogged and then 
be stoned to death. It is enough that an adulterer or adulteress confesses 
or acknowledges his/her offence once, and what is reported about giving 
acknowledgment several times was only for special cases and it was only 
requested for confirmation. However, for the case of testimony, there must 
be four witnesses. For two cases: self-confession and the testimony, it must 
be ascertained that the man copulated with the woman. The punishment for 
adultery and fornication will become unenforceable for any doubt that the 
act happened for the case of testimony, and with withdrawal of confession 
for the case of self-confession. So also, it will become unenforceable upon a 
woman if she is known to be a virgin, and for a man if he is insane or impotent. 
Intercession is forbidden in punishable offences, and a hole is dug for whom 
to be stoned to death to the chest level. Furthermore, a pregnant woman is not 
stoned to death until she puts to bed and weans the baby if there is no other 
than her to breastfeed the baby. Flogging of a sick person is permissible with a 
bunch palm-date leaves and the likes. Anyone who practices homosexuality is 
killed even if the person is unmarried, so also the person it is done with, if he/ 
she did it at wish, and anyone who cohabits with an animal should be punished. 
In addition, a slave man or woman who committed illegal sexual intercourse 
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would be flogged a half of the flogging of a free person, and his master or the 
authority can do that. 


Explanation: 


I say: As for the assertion that a fornicator man and woman should be flogged 
with a hundred lashes of cane, that is because of the word of Allah: 


The adulterer and the adulteress flog each of them with a hundred of strip [An- 
Nur: 2] 


The Ahadith under this section are many. 


As for sending him a year exile, that is because of the hadith of Abu Hurairah 
{> in Sahihayn and some other collections. He reported that a Bedouin 
Arab came to the Messenger of Allah <} and said: O messenger of Allah, 

I ask you by Allah that you settle between me and this man with the Book of 
Allah. The other man, who was better in understanding than the first, then 
said, Judge between us with the book of Allah, but permit me to explain what 
transpired. The Messenger of Allah ¢#:} then said to him, You can talk. The 
man explained: My son was a worker under this man and he fornicated with 
his wife, and I was informed that my son has to be stoned to death. I therefore 
paid me a ransom with hundred head of sheep and a slave woman. I thereafter 
asked the people of knowledge, and was told that the punishment of my son is 
a hundred strips of cane and a year expulsion, and that his wife has to be stoned 


to death. The Prophet <<} then said: 
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By Allah whom my soul belongs, I shall judge between you with the book of 
Allah; the slave woman and the sheep be returned to you and your son has to 
be flogged with a hundred lashes and be sent on a year exile. O Unays! Go very 
early tomorrow morning to that mans wife, if she admits, stone her to death. 


CD ae 


Book of Legal Punishments —— —— ~~ ~ ~ ~ eg td LS 


He then went to her very early the following morning and she admitted. The 
Prophet <2» then ordered that she be stoned to death. 


There is another hadith in Bukhari and some other collections from the hadith 
of Abu Hurairah <> that the Prophet <) ruled in respect of a man who 
committed fornication that he should be flogged and sent on a year exile. 


In addition, Muslim and some other collectors reported from the hadith of 
Ubadah bin Saamit that the Prophet <} said: 
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Take it from me! Take it from me! Allah has paved way for them, for the 
unmarried man with an unmarried woman, a hundred strips of flogging and a 
year expulsion, and for the married man with an unmarried woman, a hundred 
strips of flogging and stoning to death. 


The majority of scholars have the opinion that an unmarried person who 
committed fornication should be sent exile, and Muhammad bin Nasr claimed 
in the book Al-Ijmaa that there is a consensus of scholars on it except those 
who differ from the people of Al-Kufah. So also, Ibn Al-Mundhir mentioned 
that all the rightly guided caliphs worked with that and no one frowns at it 
among the companions {8}, which is then understood as their consensus. 


Moreover, those who opine that expulsion is not included in the punishment for 
an unmarried person who commits fornication do not provide any convincing 
evidence; their utmost evidence is that it is not mentioned in some of the 
narrations that spoke about the punishment. However, it is not compulsory 
that it is mentioned in all the narrations regarding this issue, it is enough that 
it is mentioned in some. 


Furthermore, those who opine that expulsion is involved also differ about the 
case of a woman, should a woman be expelled as well or not? Malik and Al- 
Awzai opine that there is no expulsion upon a woman, because she is nakedness. 
Nevertheless, what is apparent from the evidence is that there is no difference 
between men and women as far as this issue is concerned. 


As for flogging the married person before stoning to death, that is because 
of the evidence that will be mentioned shortly. However, if it is said that the 
punishment does not involve flogging because of the practice of the Prophet 
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<{4&> where he only commanded that Maiz, Al-Gamidiyah, and the male and 
female Jews that committed adultery be stoned to death without been flogged. 
Summarily, both the two opinions are correct on the issue. 


As for the fact that an acknowledgment made once is enough to carry out 
judgment, that is because making judgment with someone's confession or 
acknowledgment is established in the Shari‘ah in any case, therefore, whoever 
claims that the acknowledgment has to be made several times should come 
with proofs. 


Furthermore, there is no proof for the claim that the confession has to be made 
four times, except what happened in the case of Maiz where he afhrmed his 
confessions several times, and there is no evidence that Prophet ¢#} or anyone 
commanded him to do that. In addition, it is not established from the Prophet 
<>» in any of his commandments that one’s confession of adultery has be 
made four times, and his {<$} not carrying out punishment on Maiz with his 
first confession was only to confirm his state, and that was why he asked him: 
Are you okay? He also went further to ask his family about his sanity. Aside 
this case, the Prophet €#} conducted judgment with one time confession, as 
reported in Sahihayn and some other collections with his statement {2}: O 
Unays! Go very early in the morning tomorrow to this man’s wife; if she admits, 
stone her to death. It is also established that she carried out the punishment of 
adultery on Al-Gamidiyah and she did not pronounce the confession except 
once, as reported in Sahih Muslim and some other collections. Abu Dawud 
and An-Nasai also reported from the hadith of Khalid bin Al-Lajlaaj on the 
authority of his father, that the Prophet €#) conducted the punishment of 
adultery on man with only pronouncement. Among the evidences that support 
this fact is the hadith of a man whom a woman claimed that he committed 
illegal sexual intercourse with her, and the Prophet <% ordered that he should 
be stoned to death. A man later came to confess that he was the one who had 
the illicit act with her and the Prophet 4#} commanded that he should be 
stoned to death as well. In another narration, it is reported that he pardoned 
him, and the hadith is reported by At-Tirmidhi and An-Nasai. Another 
instance is the case of the Jewish man and woman the Prophet ¢ 4} carried 
out the punishment of stoning to death upon, it is reported that they were 
asked for confirmatory confession. Consequently, if it were necessary that the 
acknowledgment or confession must be four times, these cases would not have 
occurred that way. Therefore, the narrations that have it that the Prophet <4) 
delayed judgment after the first confession was only to affirm the confession, 
and it would be understood as the condition for ambiguous cases where the 
person's sanity, serenity, drunkenness, etc., are needed to be confirmed. And 
only one confession will be taken for whom his sanity is known. 


As for the assertion that the witnesses that should be considered for adultery 
must be four, that is because of the certainty that is required in the punishable 
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offences for the fact that punishments are abolished if any doubt is involved. 
Therefore, because there is no doubt in self-confession, it is taken as one of 
the bases for judgment. Because if someone testifies against him/her self, 
he/she has cleared any doubt whatsoever in the case, compared to peoples 
witnesses against one another which may involve doubts. This is very clear 
and understandable, and a number of the people of knowledge among the 
companions and those who came after them bear this opinion. The author 
of the book Al-Bahr narrated that as being the opinion of Abu Bakr, Umar, 
Al-Hasan Al-Basari, Malik, Hamaad, Abu Thawr, Al-Busti, and Al-Shafiʻi, but 
the majority of scholars opine that self-testimony must be given four times. 
However, as for the assertion that the witnesses must be four, I do not know any 
difference regarding that, the Qur'an and Sunnah point to that. 


As for the assertion that for the two cases, self-confession and four people 
witnesses, it must be ascertained that the man copulated with the woman, that 
is because of the questions of the Prophet <>} to Maiz: You probably kissed 
her, or hug her, or looked at her he replied: No! O messenger of Allah, he <4) 
then said to him: Did you copulate with her? He then replied: yes. The Prophet 
¢&.» thereof commanded that he be stoned to death. 


Al-Bukhari and some other collectors reported the hadith from the hadith of 
Ibn Abbas <6). 


Abu Dawud, An-Nasai and Al-Daraqutni reported another hadith from the 
hadith of Abu Hurairah 4». He said, Al-Aslamee came to the Messenger 
of Allah <$} four times testifying against himself that he fornicated with a 
woman, and the Prophet <% turning away from him each time. He came the 
fifth time, the Prophet <$) turned to him and asked: Did you copulate with 
her? he replied: Yes, he <$} then asked: Is it as a kohl stick enters a kohl jar, or 
a rope penetrates a well?, and he replied in the affirmative. 


The chain of transmission of this hadith contains Ibn Al-Hashaas; Al-Bukhari 
mentioned that his hadith from the people of Hijaaz is not known except this 
one. In addition, the like of the incidence has been reported from Umar <% 
in the story of his interrogation of the witnesses of Al-Mugiarah in the presence 
of the remaining companions without anyone stopping him. 


As for the fact that punishments become unenforceable for any doubt, that 
is because of the hadith of Abu Hurairah <). He reported that the Prophet 
¢@-» said, Avert the Muslims of punishments as much as you can; if there is a 
loophole for them to escape the punishment, leave them to escape. Verily, that 
an authority mistakenly pardons a criminal is better for him than to mistakenly 
carry out punishment on the innocents. 


At-Tirmidhi collected the hadith. He collected it as well from the hadith of 
Az-Zuhri, on the authority of Urwah from Aishah ¢}, and the hadith has 
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been condemned with the claim that it is a hadith that is only linkable to the 
companions of the Prophet ¢}. But Ibn Majah reported another hadith from 
the hadith of Abu Hurairah <4} with a linkable chain of transmission to the 
Prophet <Æ} and with the wording: Avert people of punishment as much as 
can found a way out for them. It is reported from the hadith of Ali <4) with 
a linkable chain of transmission to the Prophet < also, with the wording: 
Ward off punishment with doubts The like of it is also reported from Umar and 
Ibn Mas‘ud {<} with authentic chains of transmission. Some other narrations 
are available under the section that can give support to one another, and among 
what can support this fact is the statement of the Prophet <4}: 
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If I were to carry out stoning to death without (reliable or convincing) proofs, I 
would have stoned her. 


It is reported by Ibn Abbas €#}, as recorded in Sahihayn and the woman is a 
woman from Al-Ajlaani. 


As for the assertion that the punishment becomes unenforceable with one’s 
withdrawal of his/her confession, that is because of the hadith of Abu Hurairah 
<> that is reported by Ahmad and At-Tirmidhi. He said, Maiz was ordered 
to be stoned to death and people started stoning him, when he experienced 
falling of stones of his body he ran away until a man carrying hard palate of 
a camel met him on his way, he then hit him with it, people later caught up 
with him and beat him to death. They then informed the Prophet <% of what 
transpired, he <Æ} then said: Why did you not leave him? 


At-Tirmidhi after reporting the hadith commented that it is a sound hadith. The 
hadith has also been reported with other than this chain from Abu Hurairah 
<:> and the men of its chain of transmission are trustworthy. 


Abu Dawud and An-Nasai reported the kind of the hadith from the hadith of 
Jabir <2) and he added that when the man experienced falling of stones on 
him, he screamed and said, O people! Return me to the Messenger of Allah; it 
is my people who caused this to me, they deceived me, they informed me that 
the Messenger of Allah was not going to kill me, but we did not stop stoning 
him until we killed him. We then returned to the Messenger of Allah +} and 
informed him, he 4#} said: Why did you not leave him and bring him back 
to me? 
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Al-Bukhari and Muslim reported a section of this hadith, and there are other 
reports concerning this narration. 


Ahmad, Al-Shafiiyah, Al-Hanafiyyah, and Itriyah bear this opinion, and it is 
reported as one of the opinions of Malik on this issue. However, Ibn Abi Laylah, 
Al-Busti, and Abu Thawr are of the opinion that withdrawal is not acceptable 
after confession, and that is one of the opinions reported from Malik and Al- 
Shafi as well. 


As for the fact that the punishment will become unenforceable upon a woman 
if she is found or known to be a virgin, and upon a man, if he is insane or 
impotent, that is because these are excuses that could prevent anyone who 
has any of them from been punished. Thereby the self-confession or people 
witnesses will be nullified in any case as such confession or witnesses would 
be tantamount to falsehood. It is reported that the Prophet <% sent Ali <4% 
to kill a man that was reported to him that he used to enter into Maariyah 
Al-Qibtiyah <}. He went to the man and found him swimming in a pool of 
water, he brought him out of water to kill him but found him insane. He left 
him and returned to the Prophet {3} to inform him of the situation. The story 
is long and known, and that is the summary. 


As for the assertion that intercession is prohibited in punishable offences, that 
is because of what is reported by Ahmad, Abu Dawud, and Al-Hakim; which 
Al-Hakim as well authenticated, from the hadith of Ibn Umar 2} that the 
Prophet £4 said: 
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Whosoever intercedes to avert a penalty from the penalties ordained by Allah 
has opposed Allah in His order. 


And in Sahihayn from the hadith of Aishah €@» from the story of a woman 
from Al-Makhzuum clan that stole something, when Usamah bin Zaid 4) 


interceded on her behalf from the Prophet 4Y, he ¢) said: 


Do you intercede to avert a penalty from the penalties ordained by Allah? 
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In another narration, it has it that: 


I should not see you interceding to avert a penalty from the penalties ordained 


by Allah. 


Ahmad, the reporters of As-Sunan, Al-Hakim; who as well authenticated it, 
and Ibn Jarud reported that the Prophet <} said to Safwan <4% when he 
interceded on behalf of a man who stole his clothes at the point of carrying out 
the penalty of hand-cutting on him: 


Should that not supposed to be before you brought him? 
There are other narrations under the section as well. 


As for the fact that a hole is dug for whom to be stoned to death, that is because 
the Prophet <2} ordered that a hole be dug for Al-Gamidiyah to her chest 
level, as reported by Muslim and some other collectors from the hadith of 
Abdullah bin Buraydah. Also in Sahih Muslim and some other collections, it is 
reported that they dug for Maiz as well before he was stoned, as mentioned in 
the hadith of Abdullah bin Buraydah in the story Maiz. Ahmad also reported 
the story with the addition: they dug a hole for him to his chest level. 


Ahmad, Abu Dawud, and An-Nasai reported from the hadith of Khalid bin 
Al-Lajlaaj on the authority of his father that a man witnessed against himself 
concerning adultery, and the Prophet 4#; asked him: Are you married? He 
answered in affirmative. He ¢#%} then ordered that he should be stoned to 
death. We then went and dug a hole for him such that we could track him 
down; we thereof stoned him until he died. 


However, it is established in Muslim and some other collections that Abu Saeed 
{> said: When the Prophet ¢#} ordered us to stone Maiz, we went with him 
to Al-Baqi, by Allah! We neither dig any hole for him nor tie him. 


What is reported here that no hole was dug for him is supported by what is 
mentioned in the narrations of other companions that he ran away while he 
was been stoned, as it was mentioned earlier. However, not digging a hole for 
Maiz does not abolish the legality of digging holes for those to be stoned to 
death. 


As for the assertion that a pregnant woman is not be stoned to death until 


“aye —— 


Book of Legal Punishments ex Sa US 


she delivers her baby, and also weans him if there is no one else to breastfeed 
him, that is because of the hadith of Sulayman bin Buraydah on the authority 
of his father, as collected by Muslim and some other collectors. It is reported 
that a woman from Gaamid part of Al-Azad clan came to the Prophet {4} 
and said: Purify me! The Prophet <$} said to her: Go back and seek Allah's 
forgiveness, she then said: I can notice that you intend to send me back like you 
did to Maiz bin Malik. The Prophet €<% then asked: What is that? She replied: 
I am pregnant from adultery. He 4$} then asked: You?, And she replied in 
affirmative. The Prophet <4} then said: Until you deliver your pregnancy. He 
added that a man from Ansar then volunteered to take care of her until she 
gave birth. The man then came to the Prophet <$ later and said: That woman 
of Al-Gamidiyah has put to bed. The Prophet <4 replied him: 


We would not stone her now and leave her baby without anyone to breastfeed 
him. 


A man from the Ansar then stood and said, O messenger of Allah! I will take 
care of his breastfeeding. He 4%) then stoned him to death. 


In addition, Muslim and some others reported from the hadith of Imran bin 
Husayn that a woman from Juhaynah clan came to the messenger of Allah and 
she was pregnant from adultery, she said: O messenger of Allah, I committed 
a crime that warrants penalty, carry out the necessary punishment on me. 
The Prophet <4) then called upon her guardian and said to them: Take good 
care of her and inform me when she puts to bed. The man did what he was 
commanded, and the Prophet <} ordered that she be stoned to death when 
she was later brought. They then tied her up in her clothes and stoned her 
until she died. This story is narrated from the hadith of Abu Hurairah, Abu 
Saeed, Jabir bin Abdillah, Jabir bin Samrah, and Ibn Abbas <#%}, and Muslim 
reported all their narrations. 


The narrations regarding this story are reported with different wordings; some 
of them contained what was mentioned earlier in the hadith of Buraydah, while 
some others have it that the Prophet ¢}} delayed the stoning till she came 
back after weaning her baby, and scholars have tried to unite between those 
narrations. 


As for the fact that flogging a sick person is permissible with a bunch of 
palm-date leaves or the likes, that is because of the hadith of Abu Umamah 
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bin Sahl on the authority of Saeed bin Sad bin Ubadah. He said, There was 
a weak disabled man in our district, and was caught fornicating with a slave 
girl from the slave girls in the district. Sad bin Ubadah reported him to the 
Prophet ¢#}} because the man was a Muslim. The Prophet «Y said to him: 
Flog him with the prescribed punishment, Sad replied: O messenger of Allah, 
he is weaker than your thought, if we flog him hundred lashes of cane he will 
die. The Prophet <% then said: Make a bunch of hundred stripes from palm- 
date leaves and flog him with it only once. They then did as the Prophet 44% 
commanded. 


Ahmad, Ibn Majah, Al-Shafri and Al-Bayhaqi reported this hadith. Al- 
Daraqutni also reported it from the path of Fulayh bin Abi Aslam, who reported 
it from Sahl bin Sad 4#}. At-Tabarani reported it as well, from the hadith of 
Abu Umamah, from Abu Saeed Al-Khudri {4%}, and Abu Dawud reported it 
from the path of a man from Al-Ansar. An-Nasai reported it as well, but from 
the hadith of Abu Umamah bin Sahl bin Hunayf, from his father and its chain 
of transmission is sound. 


However, Muslim and some other collectors reported from the hadith of Ali 
{>} that he said: A slave girl of the Prophet {<4 committed illegal sexual 
intercourse and the Prophet > ordered me to flog her. When I got to her, I 
found that she was in her post menstrual blood period and I feared that I killed 
her if I flogged her in that condition. I then mentioned that to the Prophet <: 
and he said: Well done! Leave her until she is able to withstand the flogging. 


Scholars have tried to unite between this hadith and the first that if the sickness 
is such that the sick person is expected to be healed from it after a while; he 
is left until he recovers from it, as it is reported in this hadith. However, if it is 
such that the sickness is permanent, the person is flogged, as it is in the first 


hadith. 


It is mentioned in Al-Bahr that the majority of scholars opine that flogging 
should be delayed from sunrise, when the intense of the sun is high, until after 
noon, when the intense is low, and from the cold until the weather is moderate. 
So also, it should be delayed from the time of sickness, that which the sick 
person is expected to be healed from, until he recovers from it. If however, it is 
a permanent sickness, Al-Hadi and the people of Al-Shafi‘i hold that he should 
be flogged if he can withstand it. 


Moreover, Al-Muayyad Billah and An-Nasir opine that he should not be 
flogged even if the sickness is a permanent one. 


As for the assertion that whoever commits homosexuality is killed, even if he 
is not married, so also his partner, if he does it out of wish, that is because of 
the hadith of Ibn Abbas €&&} reported by Ahmad, Abu Dawud, Ibn Majah, 
At-Tirmidhi, Al-Hakim and Al-Bayhaqi that the Messenger of Allah ¢} said: 
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Whoever you find doing the act of the people of Lout (Lot), kill the doer and 
whom it is done with. 


Ibn Hajar, while commenting about the hadith, said: The men of its chain 
of transmission are trustworthy narrators except that there is a difference of 
opinion about its authenticity. 


In addition, Ibn Majah and Al-Hakim reported from the hadith of Abu 
Hurairah <4) that the Prophet <> said: Kill the doer and whom it is done 
with, whether married or unmarried However, the chain of its transmission is 
weak. 


Ibn At-Tilaai mentioned in his book Al-Ahkaamu that it is not established that 
the Prophet ¢} stoned anyone who practiced homosexuality to death or that 
he ruled concerning it; it is only established that he said: Kill the doer and the 
person it is done with as reported by Ibn Abbas and Abu Hurairah <48). 


However, Al-Bayhagqi reported that Ali <2} stoned someone who practiced 
homosexuality to death. 


Al-Shafi'i commented concerning it: That is what we are going to hold on to, 
stoning anyone who practiced homosexuality to death, whether married or 
unmarried. 


Al-Bayhaqi also reported that Abu Bakr assembled people concerning the 
case of a man who practiced homosexuality and asked the companions of 
the Prophet <% concerning that, and among some of them who had strong 
opinions regarding the issue was Ali <2}. He said: That is a sin that is not 
committed by any nation from the nations ever in creation except one, and 
Allah dealt with them with what you all know. I therefore suggest that we burn 
him. The companions of the Prophet <$) then agreed to burning him alive, 
Abu Bakr then sent to Khalid bin Al-Walid to burn him. 


Abu Dawud reported that Saeed bin Jubayr and Mujahid reported that Ibn 
Abbas said concerning a young girl found having sex with a lesbian: She should 
be stoned to death. Also, Al-Bayhaqi reported that Ibn Abbas <& was asked 
about the punishment of a homosexual, and he replied: People should look for 
the topmost building in the town and throw him upside-down from the top of 
the building, and then follow it with stoning. 
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Moreover, scholars differ about the penalty of homosexuality, while they agree 
upon the fact that it is forbidden and that it is one of the greatest sins. Some of 
the people that were mentioned up here among the companions opine that the 
penalty is killing, whether the doer or the one who it is done with, and that is 
the opinion of Al-Shafi‘i, An-Nasir, and Al-Qasim bin Ibrahim. In addition, the 
author of the book Shifaau al-Awaam reported the consensus of the companions 
of the Prophet ¢#} on that, and Al-Bagawi reports that Ash-Shabi, Az-Zuhri, 
Malik, Ahmad and Ishaaq opine that a homosexual should be stoned to death, 
whether married or unmarried. So also At-Tirmidhi, he collected the same 
hadith from Malik, Ahmad and Ishaaq. It is also mentioned that An-Nagi said: 
Were it possible to stone an adulterer to death twice, it should have been the 
punishment for a homosexual. Al-Mundiri while commenting on it, said: Abu 
Bakr, Ali, Abdullah bin Zubayr and Hisham bin Abdil-Malik in their regime 
ruled that a homosexual be burnt. 


However, some other people among the scholars bear the opinion that the 
penalty for a homosexual is the same as the penalty of an adulterer, and Al- 
Shafi‘i, from what is popular from him, opine that his penalty is the same as the 
penalty of an adulterer; if he is married, stoning to death, otherwise, flogging 
and expulsion. And according to his opinion, the one the act is done with 
should only be flogged and expelled. In another statement reported from him, 
he opined that the doer and the one the act is done with should have the same 
punishment. And in another statement, he opined that both of them should be 
killed. However, Abu Hanifah opined that they should not be given any of these 
specified punishments, rather; they should only be given lesser punishments as 
a way of reprimanding them. 


As for the fact that whoever cohabits with an animal should be punished, that 
is because of the hadith of Ibn Abbas <è that the Prophet <<» said: 


Whoever cohabits with an animal, kill him and the animal 


Even though Ahmad, Abu Dawud, At-Tirmidhi, An-Nasai and Ibn Majah 
reported the hadith, At-Tirmidhi and Abu Dawud has reported from the hadith 
of Abu Razin that Ibn Abbas < said: There is no specified punishment for 
anyone who cohabits with animal. In addition, At-Tirmidhi after reporting the 
hadith said, this hadith is preferred to the first hadith, and upon it the people of 
knowledge based their verdicts. 
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However, Abu Yalaa Al-Musali reported the kind of the hadith of Ibn Abbas 
<5» concerning killing of someone who cohabits with animal from the hadith 
of Abu Hurairah, but the chain of its transmission contains Abdul-Gaffar. 


Ibn Adyy commented concerning him: he later left the opinion and it is 
reported that they used to dictate for him. 


Moreover, it is agreed upon by the scholars that cohabiting with animal is 
forbidden as reported by the author of Al-Bahr they only disagree about the 
punishment. Some of them opine that the penalty is the penalty of adultery, 
while some opine that there is no specified punishment for it and that the 
punishment should not be that of adultery since it is not adultery. Some other 
people opine that the person should be killed. 


Furthermore, we have the opinion that he should be punished even if it is not 
a specified one, but in a way of reprimanding him, because he committed an 
act that its forbiddance is generally agreed upon, and that should fetch him 
punishment. 


That is the least of the punishment he could be given. 


As for the assertion that the flogging of a slave is half of that of a free person, 
that is because of the word of Allah: 


...if they commit illegal sexual intercourse, their punishment is half that for free 
(unmarried) women [An-Nisa: 25] 


More so, there is no one who makes any difference between a male and female 
slave regarding this issue, as reported by the author of Al-Bahr. 


Abdullah bin Ahmad reported a hadith in Al-Musnad from the hadith of Ali 
{> concerning that. He <4} said: the Prophet 4} sent me to flog a black 
female slave that committed illegal sexual intercourse, but I found her in her 
period of flow of blood. I then informed the Prophet <4 of her situation and 
he <% said: When she is clean of her post-birth blood, flog her with fifty 
stripes of cane. The hadith is also in Sahih Muslim as was mentioned earlier but 
without the addition of fifty stripes of cane. 


Malik also reported a hadith in Al-Muwatta from Abdullah bin Ayyash Al- 
Makhzuumi concerning the issue, he said: Umar bin al-Khataab ordered me 
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concerning some young slaves of Quraysh, we flogged them from house to 
house fifty stripes of cane, for illegal sexual intercourse. 


Ibn Abbas && had the opinion that there is no punishment upon unmarried 
slaves until they get married owning to the verse: 
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And after they have been taken in wedlock, if they commit illegal sexual 
intercourse, their punishment is half that for free (unmarried) women [An-Nisa: 
25]. 


However, this claim had been responded to with the fact that the meaning of 
Uhsinna in the verse that is interpreted to mean, after they have been taken in 
wedlock refers to Islam, that is, after they have accepted Islam. 


As for the assertion that the master and the authority are both in the position 
to carry out the punishment on a slave, as for the authority, that is because of 
the general evidence concerning carrying out eee: However, for the master, 
oe is because of hadith of Abu Hurairah 4» in Sahihayn from the Prophet 
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When it becomes obvious that your female slave commits illegal sexual 
intercourse, carry out the prescribed penalty of flogging on her, and do not 
follow it with scolding. If she commits it the second time, carry out the prescribed 
penalty of flogging on her as well, and do not follow it with scolding; and if she 
obviously does it the third time, sell her off even if it is just for a string of hair. 


A large number of the Salaf (pious predecessors) bear the opinion that a master 
can carry out flogging on his slave, and among them is Al-Shaf1i, but the Itrah 
opine that the punishment should only be carried out by the authority, and that 
a master can only do that if there is no authority in place. 


ee nee ec 
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If anyone who is considered responsible religiously steals any saved item 
worth one-fourth of a dinar or more, at will, he should have his right hand 
chopped off. It is enough to carry out this punishment on anyone who is guilty 
of the crime with his self-confession only one time, or with witnesses of two 
trustworthy men. However, it is encouraged to prompt an accused person 
whom his being guilty is unlikely or doubtful, to protest his innocence. When 
the hand is chopped off, the spot of cutting should be treated, and it is part 
of the punishment that the chopped hand is fastened to the neck of the thief. 
Moreover, the punishment can be withdrawn with the pardon of the owner of 
the stolen item before the case gets to the authority but it cannot be withdrawn 
once it gets to the authority ; rather to carry out the punishment on him 
becomes imperative. There is no cutting of hands if fruits and palm-pith is 
taken by passers-by, in as much as they do not carry them along with them. If 
he does carry them, he will be charged with twice the cost of what he carried 
and be given exemplary punishment. In addition, there is no punishment of 
cutting upon an embezzler (a cheat), looter and pilferer, but it is established in 
the case of the denial of a loan taken. 


Explanation: 


I say: As for the condition that the punishment should be carried out upon 
someone who is considered responsible religiously and does the stealing at will, 
that is because of what was discussed earlier regarding that. 


As for the penalty of cutting for theft, that is because of the word of Allah: 


Cut off the hand of the thief, male or female [Al-Maidah: 38] 


As for the condition that the item must have been stolen from safety before the 
punishment of cutting can be carried out on the person, the evidence for this 
could be provided from what Abu Dawud reported from the hadith of Amr ibn 
Shuaib on the authority of his father, from his grandfather. He said: I heard the 
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Messenger of Allah 44%) responding to a man who asked him concerning an 
animal stolen from pasturage. He 4%} replied: 
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The penalty is the payment of twice its cost together with exemplary flogging, 
however, that which is stolen from its pen involves cutting if the worth is up to 
the price of a shield — one forth of a dinar —. 


The man asked again: O Messenger of Allah, what about the fruits if plucked 
from a tree. 


The Prophet 4#} replied: 
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There is no sin upon whoever consumes it right at the place and does not take 
it along with him, but for someone who takes it along with him; he should 
be made to pay twice the cost of what he took and be given an exemplary 

punishment. However, there is cutting upon whoever takes it from threshing 

floor, if the worth is up to the cost of a shield. 


Ahmad, An-Nasai, Al-Hakim, and At-Tirmidhi also reported the hadith, and it 
is authenticated by Al-Hakim while At-Tirmidhi rated it sound. 


The hadith below also supports this assertion, and it is reported by Ahmad, the 
collectors of Sunan, Al-Hakim, Ibn Hiban; who as well authenticated it, and 
Al-Bayhaqi, from the hadith of Raafi bin Kadhij: 


SD i t 


There is no penalty of cutting in fruits and palm-pith (if stolen from the source). 
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Many Islamic scholars bear this opinion of considering the state of a stolen 
property, whether or not it is preserved, before carrying out the cutting 
punishment, but Ahmad, Ishaq, the Dhahiriyah, and a group from the scholars 
of hadith has the opinion that it should not be considered. These people give 
evidence for their opinion even though their position against the said opinion 
is enough to give it a stand owning to their status. 


One of the evidences they give is the hadith of Safwan bin Umayyah 44%), 
reported by Ahmad, Abu Dawud, Ibn Majah, and An-Nasai, Malik in Al- 
Muwatta, Al-Shafi'i, and Al-Hakim, who authenticated it. He - Safwan — said: I 
was sleeping in the masjid lying on a shirt of mine while a man came and drew 
it from; we got hold of him and took him to the Prophet <$). The Prophet 
<2) then ordered that his hand be cut off. I said: O Messenger of Allah, would 
his hand be cut off for a shirt only bought for thirty dirham, which I can release 
to him. He £2} then said: Why did you not do that before you brought him 


to me? 


They also cited the hadith of Ibn Umar és} that is reported by Ahmad, Abu 
Dawud, and An-Nasai that the Messenger of Allah <4) ordered that the hand 
of the person who stole a burnoose that cost three dirham from some women 
shelves be cut. Muslim also reported the like of this hadith. The like of the 
hadith of Safwan is also reported from the hadith of Amr ibn Shuaib, on the 
authority of his father, from his grandfather, but Ibn Hajar mentioned that its 
chain of transmission is weak. 


Moreover, these evidences can be responded to; regarding the hadith of Safwan, 
it could be said that a masjid is a safe place for whoever enters it. In addition, 
the safety becomes stronger than that required in the books of Al-Figh if the 
person that enters the masjid has his clothes on him. 


However, there is another hadith that can be difficult to explain for the scholars 
who consider the state of a stolen item; whether it is preserved or not, before 
the cutting penalty is carried out on a thief. The hadith is the hadith of the 
cutting of the hand of the person who denied borrowing some items during the 
time of the Prophet £4}. Nevertheless, it is possible that the ruling is peculiar 
to such cases alone, and in that case, it will not contradict other evidences that 
indicate the consideration of the state of a stolen property. 


As for the assertion that the stolen item must be up to one-fourth of a dinar 
before the cutting penalty can be carried out, that is because of the hadith of 
Aishah &@@} in Sahihayn and some other collections. She said, The Messenger 
of Allah <Æ) used to cut the hand of a thief for what is up to one-fourth of a 
dinar and more. 


In the narration of Muslim and some other collectors, she 4Y reported that 


the Prophet <4 said: 


S> 
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The hand of a thief should not be cut except for the worth of one-fourth of a 
dinar and more. 


In the narration of Ahmad, it is reported that the Messenger of Allah said: 


Cut off the hand of a thief for the worth of one-fourth of a dinar, and do not cut 
it for what is lesser than that. 


One-fourth of a dinar at the time was equivalent to three dirham, and a dinar 
was equivalent to twelve dirham. 


In a narration of An-Nasai, it is reported that the Messenger of Allah 4#} said: 


Do not cut off the hand of a thief for what is less than the cost of a shield. 


They asked ‘A'ishah <): what is the cost of a shield? She replied: One fourth 
of a dinar. 


There is another narration in Sahihayn and some other collections from the 
hadith of Ibn Umar «Y where he said: The Prophet <) cut off the hand of a 
thief for three dirham. Moreover, it has been mentioned earlier in the report of 
Ahmad that three dirham is equivalent to one-fourth of a dinar. 


Al-Shafi was reported to have said that one-fourth of a dinar is equivalent 
to three dirham. That is because during the time of the Messenger of Allah 
<Æ) twelve dirham was equivalent to a dinar, and that was the conversion that 
corresponded to a thousand dinar in gold currency being equivalent to twelve 
thousand dirham in sliver currency for the penalty of blood money. 


ee es 
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It is worthy mentioning that the majority of scholars, past and present, bear 
the opinion that the worth for which a hand is cut is one-fourth of a dinar or 
three dirham, and among them are the four Imams. However, there are twelve 
different opinions on this issue, which I have discussed in details in the book 
Sharhu Al-Muntaqa. 


However, as for what is reported in Sahihayn and some other collections from 
the hadith of Abu Hurairah <» that the Messenger of Allah 4%) said: 


a 
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May Allah curse a thief whose hand is cut off only for an egg he stole, and a rope 
he stole. 


Al-Bukhari and some other collectors reported Al-Aamash to have commented 
regarding this hadith. He said, They used to say that the egg mentioned in this 
hadith was an iron (gold) egg, so also they regarded the rope as one whose 
worth is up to three dirham. 


As for the fact that it is enough to carry out the cutting penalty with only one 
self-confession, that is because of what was mentioned in the first section of 
this chapter concerning that. Moreover, this opinion is supported with the fact 
that the Prophet <% cut off someone's hand for a shield he stole, so also his 
cutting of the hand of the person who stole Safwan’s shirt. In none of these cases 
was it reported that the Prophet <4} requested those people to reconfirm their 
confessions. 


However, concerning what was reported from the Prophet <) that he said to 
a thief after confessing he has stolen: Did you steal?, And the man replied in the 
affirmative twice or three times, it was only to establish his action as explained 
earlier. 


Among the scholars who bear this opinion of the sufficiency of only one self- 
confession are Malik, the scholars of Al-Shafi‘i School of Thought and those of 
Al-Hanafityyah School of Thought, but the Itrah, Ibn Abi Laylah, Ahmad, and 


Ishaq bear the opinion that it must be said twice. 


As for the assertion that the witness of two trustworthy witnesses is enough to 
carry out the punishment of cutting on a thief, that is because the issue of theft 
is inclusive in the general issues whose evidences from the Qur'an and Sunnah 
depict that two witnesses are enough to be considered in carrying out their 
punishments. 
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As for the fact that it is encouraged to prompt an accused person whom his 
being guilty is unlikely or doubtful, to protest his innocence, that is because of 
the hadith of Abu Umamah Al-Makhzuumi, reported by Ahmad, Abu Dawud, 
and An-Nasai with a chain whose men of its transmission are trustworthy. It is 
mentioned in the hadith that a thief who has confessed his being guilty of theft 
was brought to the Prophet <$}, but there was no item with me to establish his 
confession. The Messenger of Allah 4% therefore asked him: Did you steal? 
The man replied in the affirmative twice or three times. 


It is mentioned that Ataa said concerning this matter: If a thief was brought to 
some of the people before us, they would to ask him: Did you steal anything? 
Say no and he mentioned Abu Bakr and Umar &%%} as some of those that 
statement was reported from. This narration is collected by Abdur-Razaq, and 
there are other narrations from a group of the companions of the Prophet 4» 
regarding this issue. 


As for the fact that the spot of cutting should be treated and that it is part of the 
punishment that the chopped hand is fastened to the neck of the thief, that is 
because of the hadith collected by Al-Daraqutni, Al-Hakim, and Al-Bayhaai, 
and autherticated by Ibn Al-Qattaan, from the hadith of Abu Hurairah £2). 
He reported that a man who has stolen a cloak was brought to the Messenger 
of Allah <>, and the people said to him 4#}: O Messenger of Allah, this 
man has stolen something. The Messenger of Allah < said to the man: 
Did you steal? the man replied: Yes, O messenger of Allah. The Prophet <> 
then said to people: Go and cut off his hand and get the spot treated, and then 
bring him back to me. They then cut off his hand and brought him back to 
the Messenger of Allah <44). He 4» said to him: Repent to Allah’, the man 
replied: I have repented to Allah. He <#) then prayed for him: May Allah 
accept your repentance. 


Furthermore, the people of As-Sunan reported from the hadith of Fadhalah 
bin Ubayd, and At-Tirmidhi authenticated it, that a thief was brought to the 
Messenger of Allah <%} and he ordered that his hand be cut off. He <% also 
commanded that the chopped hand be fastened to his neck. 


The chain of the hadith contains Al-Hajaaj bin Artaat. An-Nasai was reported 
to have commented that he was a weak narrator and that his narration cannot 
be used to establish any ruling. 


As for the assertion that the punishment can be withdrawn with the pardon of 
the property's owner if the case has not got to the authority, and that it cannot 
be withdrawn if gets to the authority, that is because of the hadith of Safwan 
that was cited earlier. 


In addition, Abu Dawud, An-Nasai, and Al-Hakim reported from the hadith of 
Abdullah bin Amr that the Prophet ¢ said: 
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Give pardon regarding the established punishments among you, for whatever 
comes to me of them becomes imperative to be carried out. 


As for the assertion that the cutting penalty for stealing should not be carried 
out for fruits and palm-pith if stolen, that is because of the hadith of Amr ibn 
Shuaib and Raafi bin Khadij that were mentioned in the first section of this 
chapter. However, that the person is compelled to pay twice the cost of what he 
has stolen is a warning punishment for him. Not only that, but also the Prophet 
<>) stated that he should be given exemplary flogging, such that his penalty 


could combine money and body punishments. 


As for the fact that there is no cutting eee an embezzler, looter, and pilferer, 
that is because of the hadith of Jabir ¢:&}, reported by Ahmad, the collectors of 
Sunan, Al-Hakim, and Al-Bayhaqi, and authenticated by At-Tirmidhi and Ibn 
Hiban that the Prophet <> said: 


There is cutting upon an embezzler, looter, and pilferer. 


lon Majan also reported the like of this hadith with an authentic chain of 


transmission, from the hadith of Abdur-Kahman bin Aw’ 4). He and At- 
Tabarani also reported the like of it from the hadith of Anas (a). 


As for the statement that cutting is established in the case of the denial of a 
loan taken, that is because of the hadith reported by Musiim and some other 
collectors from ‘Aishah e. She said: A woman from Al-Makhzuumi clan 
used to deny the loans she took from people, the Prophet ¢#} then ordered 
that her hand be cut. 


Ahmad, An-Nasai, Abu Dawud, and Abu Awwanah, in his authentic collections, 
reported the like of this hadith of ‘Aishah «Y from the hadith of {bn Umar 


(Bs). 


The scholars that share the opinion that the state of a stolen property; whether 
preserved or not, should not be considered are found to have taken to the 
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opinion of cutting in the case of denial, and some of them are those that were 
mentioned earlier in the discussion. However, the majority of scholars are of the 
opinion that the hand should not be cut in the case of denial. They argued that 
the person who denied loans he took is not a thief and that what is established 
in the Book of Allah and the Sunnah of his messenger > is that cutting is 
for theft offence. 


However, this argument could be responded to by saying that if the denial of 
properties taken by loan is not known to be theft according to the language 
usage, it is established in the Shariah that it has the implication. In addition, 
according to the order of arrangement, the meaning of words or their 
implications according to the Shariah is placed over their implications or 
meanings according to the language usage. 


Therefore, as long as the hadith is established in the hadith of ‘Aishah and Ibn 
Umar {4} as earlier mentioned, so also, from the hadith of Jabir, Ibn Mas‘ud 
{> and some others, it is imperative that the ruling holds. 


However, it is reported in the narration of Ibn Mas‘ud <4} with Ibn Majah and 
Al-Hakim; who authenticated it, that it was jewellery the woman stole, not that 
she denied taking loans. Nevertheless, it is possible that the woman did the two, 
the stealing and the denial. 


sa CD 
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Chapter 27.3 Punishment of Calumny 
of Illegal Sexual Intercourse 


——_—-<%» —______—. 


Whoever accuses another person of illegal sexual intercourse, it then becomes 
imperative that he is flogged with eighty lashes of cane, and this punishment of 
flogging is carried out on the person with only one confession or the testimony 
of two trustworthy persons. In addition, if the person does not repent from that 
sin, his testimony should never be accepted. However, if he comes with four 
witnesses for his claim, the punishment is withdrawn, so also if the accused 
confessed that he committed the crime. 


Explanation: 


I say: The evidence for the establishment of the punishment of calumny of 
illegal sexual intercourse is the word of Allah, The Most High: 


a + 3 ih 3 ô s oe A ew 2 y a A { oh «(2-0 t s 3 Z 4 a 
4 Coles Pgntlerls glee dai 5k Lil l Sasa gay Ells % 
ile | 


And those who accuse chaste women, and do not produce four witnesses, flog 
them with eighty lashes. [An-Nur: 4] 


Moreover, the people of knowledge agree upon this fact. It is mentioned that 
Malik reported from Abdallah ibn Amir ibn Rabi‘ah that he said: I witnessed 
Umar bin Al-Khattab, Uthman bin Affaan, and the leaders of the Muslims after 
them, I do not see any of them flogging a slave who committed slander more 
than forty lashes. 


However, they disagree concerning the flogging of a slave who committed this 
kind of slander, and the disagreement is centred upon whether the punishment 
of a slave slanderer should be a half of that of a free person or not. The majority 
of them bear the opinion that the punishment of a slave slanderer should be a 
half of that of a free person, but Ibn Mas‘ud, Umar bin Abdil-Aziz, Az-Zuhri, Al- 
Awzai, Al-Layth, and Ibn Hazm hold the opinion that his punishment should 
not be a half of that of a free person. Rather, it should be a fu'l punishment like 
that of a free person because of the generality of the verse. 
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As for the fact that the punishment should be carried out with only one 
confession, that is because one should be held responsible for his self-confession, 
and whoever says that it must be repeated twice should produce his evidence. 
Certainly, there is no evidence from the Book of Allah and the Sunnah of His 
Prophet <4} supporting that. 


As for the assertion that the testimony of two trustworthy witnesses should 
be considered in carrying out the punishment, that is because this issue is like 
other issues the Noble Book spoke about the sufficiency of considering the 
witnesses of two trustworthy witnesses for. 


As for the assertion that the punishment is withdrawn if the accuser produces 
four witnesses and all of them testify against the accused with respect to the 
illegal sexual intercourse he/she is accused of, that is because the accuser will 
no longer be a slanderer. Consequently, the illegal sexual affair has become 
established upon the accused with the testimony of the four witnesses, thereby 
the punishment of adultery or fornication would be carried out upon the 
accused. So also, the punishment is withdrawn if the accused confesses that he 
actually committed the illicit act. In that vein, he will also be made to face the 
punishment of the act of adultery or fornication he committed. 


It is established that the Messenger of Allah <) flogged the slanders of Aishah 
(3) on adultery, as reported by Ahmad, Abu Dawud, Ibn Majah, and At- 
Tirmidhi; who as well rated it sound, and Al-Bukhari also mentioned it in his 
Sahih. With all these, the punishment of calumny of illegal sexual intercourse 
is established in the Sunnah, as it is established in the Qur'an. In addition, 
the flogging of a slanderer of people on adultery also occurred in the time of 
the companions when Al-Mugirah was accused of adultery and there were not 
enough witnesses to establish it. The case is a known and established one. 
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Chapter 27.4 The Punishment for 
Consumption of Alcohol 


— ho 


Anyone who is considered responsible religiously and drinks any alcoholic 
drinks, at will, should be flogged by the authority with a number of lashes he 
finds suitable, it could be forty, less, or more than. The beating can be carried 
out with anything, even as little as beating with foot wears. It is enough to carry 
out the punishment that the person testifies against himself only once, or with 
the testimony of two trustworthy witnesses, even if it is based on the person's 
vomit only. And that the drunkard be killed at the fourth time of establishing 
the crime on him is abrogated. 


Exemplary punishments for the offences that their punishments are not 
specified under the Shari'ah are conducted with imprisonment, flogging, or the 
likes, and the flogging should not be more than ten lashes of cane. 


Explanation: 


I say: As for the condition of being responsible religiously and that, the drinking 
should be at will, the evidences for it have been discussed earlier in the work. 


As for the fact that the number of lashes for alcohol drinking is as thought 
suitable by the eae that is because of what is established in Sahihayn from 
the hadith of Anas <4}. He reported that the Prophet <% ordered flogging 
for alcohol drinking, and it was done with palm branches stripped of leaves 
and foot wears, and Abu Bakr 4} also ordered for flogging of a drunkard and 
people flogged him with forty lashes. 


In the report of Muslim, also from the hadith of Anas €}, he mentioned that a 
drunkard was brought to the Prophet <% and he ¢#:} ordered that he should 
be flogged, he was then given about forty lashes with two palm branches. He 
added: Abu Bakr > did the same during his time, but when it was the era of 
Umar 4#% he sought the opinions of the companions of the Prophet 4%} and 
Abdur-Rahman 44) suggested eighty lashes that was the minimum specified 
punishment in the Sharah, Umar then commended that to be the punishment. 


There is another hadith concerning this issue from the hadith of Uqbah bin 
Al-Harith <4» in the Bukhari and some other collections. He 4#% reported 
that An-Nuaman or Ibn Nuamaan was brought to the Messenger of Allah E3) 
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drunk, the Prophet ¢#} then ordered the people present therein to beat him, 
and I was one of the people who beat him. He was beaten with palm branches 
and foot wears. 


The hadith of As-Sahib bin Yazid €} in the Bukhari also mentions this. He 
said: We used to bring forth the drunkards for punishment during the time of 
the Messenger of Allah 4#}, the era of Abu Bakr 28}, and at the beginning of 
the reins of Umar €&} and we would conduct the punishment on them only 
with hand beating, and beating with shoes and garments. Until it was a time 
during the reins of Umar, he flogged a drunkard with forty lashes; and when 
people became wild in the act and immorality became opened, he then flogged 
with eighty lashes. Al-Bukhari also reported the like of the hadith from the 
hadith of Abu Hurairah €&}. 


There are other Ahadith under this section. Moreover, a critical look at all of 
them depicts that the Shari‘ah does not give any specific number of lashes for 
alcohol drinking and that the flogging of a drunkard used to be conducted in 
the presence of the Messenger of Allah €) in various ways as demanded by 
the condition. It is reported in Sahihayn that Ali <) said: I do not fear that I 
conduct punishment on anyone and he dies in the course, except a drunkard. 
That is because if he dies in the course of carrying out the punishment on him I 
will have to pay blood money for killing him, and that is because the Messenger 
of Allah ¢:} did not command that. 


As for the fact that only one self-confession or the testimony of two trustworthy 
witnesses is enough to conduct the punishment on a drunkard, that is because 
of what had been earlier mentioned regarding that, and because there is no 
evidence that stipulates that the confession should be repeated. 


As for the fact that the testimony of the witnesses can be based on the vomit of a 
drunkard, that is because vomiting alcohol definitely indicates that the person 
drank it, so also because basically not making such vomiting is what is normal. 
That is why the companions of the Prophet <$} conducted punishment on 
Al-Walid bin Uqbah when two men testified that he drank alcohol; one of them 
mentioned that he saw him drinking it, while the other maintained that he saw 
him vomiting it. Uthman then said: He would not have vomited it except that 
he drank it, as it is reported in Muslim and some other collections. 


As for the assertion that the order of killing a drunkard at the fourth time of 
establishing the crime of drinking on him is abrogated, that is because of what 
At-Tirmidhi reported from the hadith of Jabir <4) that the Prophet 4%} said: 
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Whoever drinks alcohol, flog him, but he returns to it the fourth time, kill him. 


Jabir then said: They then brought a man to the Prophet <;> who has drunk 
for the fourth time and he <% did not kill him, he only beat him. 


Abu Dawud and At-Tirmidhi also reported the hadith from the hadith of 
Qabisah bin Dhuayb, and it has the addition: they then brought such a person, 
that is; someone who has drunk for the fourth time, to the Messenger of Allah 
<<» and he only beat him, and so, the order of killing was lifted. 


In another narration of Ahmad from the hadith of Abu Hurairah <4} it 
has it that a drunkard who has drunk for the fourth time was brought to the 
messenger of Allah <% and was left alone. 


As for the permissibility of conducting exemplary flogging for the crimes 
whose punishments are not specified and the fact that it must not be more 
than ten lashes, that is because of the hadith of Abu Burdah, Ibn Niyaar <: 
in Sahihayn and some other collections. He < reported that he heard the 
Messenger of Allah £4» saying: 


No one should be given more than ten lashes of cane, except the punishment is a 
specified one from those ordained by Allah. 


Ahmad, Abu Dawud, An-Nasai, and At-Tirmidhi also reported a hadith 
relating to this issue; At-Tirmidhi rated it sound, while Al-Hakim mentioned 
that its chain of transmission is authentic, from the hadith of Bahz bin Hakim. 
He - mentioned that the Prophet 4» imprisoned a man for an accusation 
against him, and he later released him. 


Al-Hakim also reported a supportive hadith from the hadith of Abu Hurairah 
{> that the Prophet <4} imprisoned a man for a day and night. 


It is also established that Umar commanded Abu Ubaydah bin Al-Jaraah es} 
to tie up Khalid bin Al-Walid with his turban when he withdrew him from 
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leadership of the Muslim army, as reported in the history books. And the 
reason for that was that Khalid condemned that he gave out some money from 
the Muslims purse. In addition, the issue of exemplary punishment has been 
mentioned earlier in the discussion regarding stealing; that also establishes the 
punishment. 
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Chapter 27.5 The Punishment for 
Spreading Evil on Land 


— eo 


The Punishment for perpetrating evil on land may be one of the various kinds 
mentioned in the Qur'an. The form of punishment could be in the form of 
killing, crucifixion, cutting of hands and legs from opposite sides, or sending 
into exile. The authority will choose anyone of the punishments found suitable 
for any bandit at any time. This punishment could be conducted in the cities 
and in the villages, as long as the bandit has perpetrated evils or caused mischief 
on the land. However, the punishment is lifted if any bandit repents before he 
is been caught. 


Explanation: 


I say: The ruling mentioned above is what is conspicuous from what is 
mentioned in the Glorious Book concerning the matter of evil perpetration or 
mischief on land, disregarding the opinions that are formed on it by the various 
Schools of Thought. Allah, The Most Glorified, says: 
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The recompense of those who wage war against Allah and His Messenger and do 
mischief on land is that they shall be killed, or crucified, or their hands and feet 
be cut off from opposite sides, or be exiled from the land. [Al-Maidah: 33] 


In this verse, those who wage war against Allah and His Messenger 44} are 
related to those who do mischief on land. This implies that the punishment 
of whoever wages war against Allah and His Messenger 4&} by a way of 
perpetrating evils on land or doing mischief is what is mentioned in the verse. 


So also because the verse was revealed in respect of some evil perpetrators - the 
Uraaniyyun - it is therefore paramount that the ruling in it includes everyone 
who falls into the act. 
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‘The verse mentions their recompense: 


3 FIERE Heal aa i | ft 3h EZ È t 
el & 


...is that they shall be killed, or crucified, or their hands and feet be cut off from 
opposite sides, or be exiled from the land. 


It mentions different choices, which then gives the Imam or anyone in the 
position of authority the opportunity of choosing any one he finds suitable at 
any time. In addition, this explanation of the choices from the verse is what is 
evident from the pattern of the Qur'anic arrangement, and this will continue to 
be as long as there is nothing from the Sunnah of the Prophet <> that gives 
any contradictory explanation to what this Arabic pattern supposes. 


However, as for what Al-Shafri reported in his Musnad from Ibn Abbas <4 
that he said concerning the bandits -: If they killed people and took away 
properties, and are caught, they should be killed and thereafter be crucified, 
but if they only killed people and did not collect property, they should only be 
killed and not crucified. However, if they only took property and did not kill 
anyone, their hands and legs should be cut off from opposite sides, but if they 
caused fear for people on their ways and neither killed nor collected property, 
they should be sent into exile. 


This independent opinion of Ibn Abbas <) is never a proof against anyone 
who may hold a contrary opinion. This is because even if it is agreed that 
the statement is the explanation of the verse, though it cannot be because it 
contradicts the conspicuous meaning of the verse, it cannot still be evidence 
against anyone because there is Ibn Abi Yahya in its chain of transmission. This 
Ibn Abi Yahya is a very weak narrator, and his narration can never be taken as 
a proof. 


As for what is reported from Ibn Abbas ¢&» also that the verse was revealed 
in respect of the idol worshippers, as it is collected by Abu Dawud and An- 
Nasai, that is refuted with the fact that the verse was revealed in respect of the 
Uraaniyyun. In addition, it is reported in the books of hadith that this people 
accepted Islam in the first instance. 


Furthermore, even if it is supposed that what is reported from Ibn Abbas 
<u>» that the verse was revealed in respect of the idol worshippers is correct, 
it cannot as well be a proof for the people who opine that the ruling of the 
verse is limited to idol worshippers. That is because of the established rule that 
the consideration concerning the implication of a text of either the Quran or 
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Sunnah is general; it is not limited to the reason for which it is mentioned only. 
Moreover, all these explanations are necessary disregarding the fact that the 
chain of transmission of the narration is weak, otherwise; it is enough to say 
that it contains Ali bin Al-Husayn bin Wagid, who is a weak narrator. 


The opinion we tried to establish here is the opinion of a number of the pious 
predecessors, the like of Al-Hasan Al-Basri, Ibn Al-Musayyib, and Mujahid. 
More so, who is considered right in matters upon which people differ is 
someone who holds his evidence from the Book of Allah. And it is established 
from the Messenger of Allah <$ that he carried out on people of Uraynah 
one of the kinds mentioned in the verse, and that is cutting off of their hands 
and legs, as reported in Sahihayn and some other collections from the hadith 
of Anas €). 


However, the crucifixion mentioned in the verse refers to fastening the person 
to a trunk until he dies, if the Imam finds that suitable for him. He can as well 
crucify in a way that the person will not die, if he wishes. That is because the 
word crucifixion takes its effect whether it leads to death or not. And if it is said 
that the crucifixion mentioned in the verse only refers to the one that leads to 
death, it does not still imply that it is a repetition to the act of killing mentioned 
before it because crucifixion is a special way of killing. 


As for sending the person to an exile, that is sending him away from the land 
where he perpetrated evil. It is also said that it only refers to imprisonment, 
and that the difference in the explanation of that part is in accordance to the 
difference in the Arabic usage. 


As for the fact that the punishment is lifted from him if he repents before been 
caught, that is mentioned in the Qur'an straight forward. 
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Chapter 27.6 Those Whose Killing is 
Permissible 
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A war-like or belligerent non-Muslim, an apostate, a magician, a soothsayer, 
someone who abuses Allah, His Messenger, Islam, or As-Sunnah, someone 
who ridicules or mocks the religion, an infidel after been asked to repent, an 
adulterer, a homosexual, and a bandit. 


Explanation: 


I say: As for the permissibility of killing a war-like, there is no difference of 
opinion about that among the scholars, and that is because of the order of 
Allah in several places in His Book to kill the unbelievers. So also, because 
it is established in the narrations successively reported from the Sunnah 
of the messenger of Allah <$) that he waged wars against the unbelievers. 
In addition, because he <4} used to give the unbelievers in their lands the 
opportunity to make a choice from three things when he called them to Islam, 
and would thereafter fight them if they chose to fight. 


As for the permissibility of killing an apostate, that is because of the statement 
of the messenger of Allah €}. 


Whosoever apostates from his religion, kill him. 


It is reported by Al-Bukhari and some the collectors from the hadith of Ibn 
Abbas €&>. 


Also because of the hadith: 
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It is not permissible that a Muslim is killed except for one of the three: apostasy 
after Islam. 


This hadith is in Sahihayn and some other collections from the hadith of Ibn 
Mas‘ud € 2). 


So also because of the hadith of Abu Musa €) also reported in Sahihayn that 
the Prophet <} said to him: Go to Yemen..., and later sent Muadh bin Jabal 
to join him there. When Muadh got to him, Abu Musa spread a mat for him 
and said, Get down. But there was a man with Abu Musa tied down, Muadh 
asked: Who is this? Abu Musa replied: He was a Jew but accepted Islam, and 
later returned to Judaism. Muadh then said, I will not sit until he is killed; that 
is the judgment of Allah and His Messenger 4%). 


As for the permissibility of killing a magician, that is because magic is a form of 
disbelief. Therefore, whoever engages in magic is an apostate, and he is worthy 
of been killed. 


In addition, At-Tirmidhi, Al-Daraqutni, Al-Bayhaqi, and Al-Hakim reported 
from the hadith of Jundub ¢&} that the Messenger of Allah <} said: The 


punishment of a magician is killing. 


At-Tirmidhi then commented, The truth about this narration is that it is the 
statement of Jundub. He also said, However, that is the correct opinion that 
is practiced by some of the pious predecessors among the companions of the 
Prophet <% and other than them. That is the opinion of Malik bin Anas, but 
Al-Shafi‘i maintained that a magician should be killed only if his magic is a 
kind that can lead to disbelief, but if it is a kind that cannot lead to disbelief, he 
should not be killed. 


The chain of transmission of the hadith contains Ismail bin Muslim Al-Maki, 
who is weak. 


Ahmad, Abdur-Razaq, and Al-Bayhaqi reported that Umar bin Al-Khattab 
wrote a letter a month before his death, and the letter contained: Kill the entire 
male and female magicians. 


However, the most correct opinion about this issue is the opinion of Al-Shafi‘i 
because a magician is killed for his disbelief (apostasy), it is then necessary that 
his magic be a kind that leads to disbelief. 


As for the permissibility of killing a soothsayer, that is because soothsaying 
is a kind of disbelief, definitely a soothsayer would do act of disbelief in his 
work. In addition, it has been reported from the Messenger of Allah ¢) 
that believing in the statement of a soothsayer is an act of disbelief, it is more 
deserving therefore, that a soothsayer who believes in his work is a disbeliever. 
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Among these narrations is the hadith of Abu Hurairah €&)} that is reported by 
Muslim and some other collectors that the Prophet <> said: 


Whoever goes to a soothsayer or fortune-teller and believes in what he says has 
indeed disbelieved in what is revealed unto Muhammad ¢#}. 


There are other narrations under this section. 


As for someone who abuses Allah, His Messenger, Islam, the Book of Allah, the 
Sunnah of the Messenger <3}, or mocks the religion, that is because all these 
acts lead to plain disbelief and anyone who practices any of them is an apostate, 
who then deserves to be given the same punishment. 


Abu Dawud has reported from the hadith of Ali <4 that a Jewish woman used 
to outrageously abuse the Messenger of Allah <$}, a man then strangulated 
her until she died and the Prophet < saw that she deserved to be killed. 


However, this narration is a narration of Ash-Shabi from Ali <: and it has 
been said that Ash-Shabi did not hear any narration from Ali <4). 


Abu Dawud and An-Nasai also reported from the hadith of Ibn Abbas <&% that 
there was a blind man who has a slave wife during the time of the Messenger 
of Allah <3}, and the woman used to abuse the Messenger of Allah 4#). The 
man then killed her after several warnings, and the Prophet <% judged that 
her killing was lawful. The men of the chain of its transmission are trustworthy. 


Abu Dawud and An-Nasai also reported another hadith related to this issue 
from the hadith of Abu Barzah. He said: I was with Abu Bakr in a sitting when 
he got angry with a man, he continued to scold him until I said: O the successor 
of the Messenger of Allah, permit me to behead him. He added: My word took 
away his anger; he then stood up and entered his house. He later sent for me 
and said: what did you say the other time? I replied: I asked you to give me 
permission to behead him. He then asked me: Had I permitted you, would 
you have beheaded him? I replied in affirmative. He then said: Would you have 
done that truly? No one has that right after the Messenger of Allah <4). 


In addition, Ibn Al-Mundhir €2&} reported consensus of the scholars over the 
fact that whoever abuses the Messenger of Allah <4) should be killed. Also, 
Abu Bakr Al-Farisi, one of the scholars of Al-Shafi‘iyah, also mentioned in the 
book Al-Ijmaa that the consensus of the scholars agreed that whoever abused 
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the Messenger of Allah <> has disbelieved, and his repentance, thereafter, if 
he does, cannot avail him of killing. That is because the penalty of abusing him 


{> is killing, and it is known that the repentance does not erase punishment. 


However, Al-Qafaal disagreed with that opinion, he said: The person has 
disbelieved for abusing the Messenger of Allah <#}) but his Islam would avail 
him of the killing. Nevertheless, Al-Khatabi said concerning the issue: I do not 
know any difference of opinion among the scholars regarding the obligation of 
killing the person if he was a Muslim. 


Consequently, if what is said about abusing the Messenger of Allah 42» is as 
established, it is then paramount that anyone who abuses Allah, The Most High 
and The Most Dignified, His Book, His religion, or mocks His religion be a 
disbeliever, and this fact does not require any proof to establish it. 


As for the permissibility of killing an infidel, that is because he is someone who 
displays Islam outwardly but conceals disbelief, and he does not believe in the 
Islamic concepts. Such person is not but a disbeliever in Allah and His religion; 
he is an apostate. Moreover, this kind of apostasy is the worst of all. Anytime 
that appears from anyone, from either his statement or deeds, he is no more a 
Muslim. 


However, scholars disagree about whether his repentance should be accepted 
or not, and the correct opinion is that it should be accepted. 


As for demanding from these people to repent before resorting to killing them, 
that is because of the hadith of Jabir {è that is reported by Al-Daraqutni and 
Al-Bayhaqi that a woman who used to be called Ummu Marwan renounced 
Islam and the Prophet ¢ 3 commanded that they should present Islam to her 
again. And that if she accepted Islam, she should be pardoned, otherwise, she 
should be killed. 


The hadith has two chains of transmission, but Ibn Hajar ruled that both are 
weak. 


Al-Bayahqi also reported a related hadith with another weak chain of 
transmission, from the hadith of ‘Aishah {< that a woman renounced Islam 
the day of Uhud, the Prophet <2} then ordered that she should be asked to 
repent, and if she did not, she should be killed. 


Abu Shaykh also reported in the book Kitab Al-Huduud from Jabir <: that 
the Prophet <> demanded from a man to repent four times. The chain of 
transmission of this hadith contains Al-Alaa bin Hilaal, who is an abandoned 
narrator. Al-Bayhaqi also reported the like of the hadith with another chain of 
transmission. 
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Also, Al-Daraqutni and Al-Bayhaqi reported that Abu Bakr demanded from a 
woman who used to be called Ummu Qarfah, who renounced Islam, to repent, 
she refused to repent and was killed. 


Ibn Hajar commented over this hadith thus: it is reported from the book As- 
Siyar that the Prophet > killed a woman whose name was Ummu Qarfah on 
the day of Quraydha, and she wasn‘ the one mentioned here. 


Malik also reported in Al-Muwatta, so also Al-Shafii that a man came to Umar 
from Abu Musa {£}, Umar asked him about the people and the states of things 
with them. He then asked the man: Is there any news from that your far place? 
The man replied: Yes, a man disbelieved after his Islam. He asked further: And 
what did you do with him? The man replied: We killed him. Umar then said: 
Why did you not keep him for three days and be feeding him with a loaf of 
bread every day and then demanded him to repent, perhaps he might repent 
and had a rethought about Allah. O Allah! Bear me witness that I was not there 
and I was not pleased with it when I was informed. 


Nevertheless, scholars have differed about whether it is compulsory to demand 
from these people to repent before killing them or not, so also the way of 
demanding that from them, but what is apparent is that it is compulsory that 
they are called back to Islam before killing them. Like the Messenger of Allah - 
used to call the idol worshippers to Islam, and would command his army to call 
them to three things, and they would not fight them until they made the call. 
That is established and it should be done for every unbeliever. 


In that vein, it should be said to an apostate for instance: return to Islam, 
otherwise, we will kill you. And to a magician, or a soothsayer, or someone 
who abuses Allah, His messenger, Islam, the Book or the Sunnah, or someone 
who mocks the religion, or an infidel: you have disbelieved after your Islam, 
you either return to Islam, otherwise, we will kill you. 


This is the way of requesting them to repent, and it is compulsory, as it is 
compulsory that a war-like is called into Islam before being fought. 


But as for the saying that an apostate should be demanded twice or three times 
to repent, or that it should be said to him after three days imprisonment, or less 
or more days, there is no proof to support this claim. Rather, it should be said 
to them: return to Islam, and if he rejects, he is killed right there. 


As for an adulterer, homosexual, or bandit, that has been discussed earlier. 
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28 Book of the Law of 
Vengeance 


It is compulsory upon a murderer who is considered responsible religiously 
to accept to be killed if the heirs of the murdered chose to do that, but if they 
do not choose that, they then have the right to take blood money against the 
killing. A woman is killed for a man and vice versa, but killing of a slave for a 
free person, an unbeliever for a believer, and a child for his parent is not vice 
versa. The law of vengeance also holds for parts of the body, so also for wounds 
and injuries. The killing in vengeance is withdrawn with the pardon of only one 
of the heirs, while other members must accept taking blood money instead, 
and they must be duly given their share. In the case of killing, if there is a little 
child among the heirs, others must await his maturity before they take decision. 
Vengeance is not allowed for the harms caused by a victim of a transgression 
while rescuing or protecting himself. If someone is held for another person 
to kill him, the killer is killed, while the one who held the person is jailed. 
For non-deliberate killing — killing by mistake, it only involves blood money 
and making expiation, and what is regarded as killing by mistake is the killing 
that is evidently not intentional, or the killing by someone bellow legal age, 
or the killing of an insane person. In this case, the family takes care of the 
responsibility. 


Explanation: 


I say: As for the obligation of killing in vengeance, that is because of the word 
of Allah in the Gracious Book: 
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Vengeance is prescribed for you in murder cases [Al-Baqarah: 178] 


So also is word: 
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And there is a (saving) of life for you in the law of vengeance [Al-Bagarah: 179] 


The obligation is also established by the Sunnah - of the Prophet <4}, which 
has been reported successively from him <4}, among them is like the hadith: 


It is not permissible to kill a Muslim except for one of these three reasons, killing 
of vengeance... 


This hadith is recorded in Sahihayn and some other collections from the hadith 
of Ibn Mas‘ud <4 and in Muslim and some other collections from the hadith 
of Aishah >. 


It is also reported in Sahihayn and some other collections from the hadith of 
Abu Hurairah £: that the Prophet <> said: 


Whosoever his relative is killed has the right to choose any of these two views he 
wishes, he can choose to take blood money or take a revenge. 


Ahmad, Abu Dawud, and Ibn Majah also fe another related hadith from 
the hadith of Abu Shurayh Al-Khuzaai <). He reported that he heard the 
Messenger of Allah €} saying: Whosoever his relative is killed or injured 
has the opportunity to make a choice out of any of these three, he can choose 
to take revenge, or take blood money, or forgive. If he requests for anything 
outside these things, he should be then be prevented. 


The chain of transmission of this hadith contains Sufyan bin Abi al-Awjaah As- 
Sulami, whom there is an ill statement about. It also contains Muhammad bin 
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Ishaaq, who is deceitful in narration and has reported the hadith in a deceptive 
way. 


Al-Bukhari and some other collectors reported that Ibn Abbas <4% said: The 
law of vengeance in killing was ordained upon the children of Israel and the 
opportunity of giving blood money to avert the killing was not given to them. 
However, Allah said to this nation: The law of vengeance is prescribed for you 
in murder cases, a free person for a free person..., but He, The Most High, 
added: ... and whoever (killer) is forgiven by the brother (the relatives) of the 
killed..., and the forgiveness is to accept blood money in deliberate killing. 
In addition, Allah ordered in the same verse that that ruling of forgiveness 
should be complied with. It is also mentioned in the verse that the forgiveness 
should be done with kindness, which is the order to the relatives of the killed to 
request for blood money with kindness, and the killer to pay it with kindness. 
And that is alleviation and mercy from your Lord as against what was ordained 
upon those before you. 


However, there is no difference of opinion among the scholars concerning the 
obligation of taking vengeance by killing when necessary. 


As for the consideration of being responsible religiously and doing it at will, 
that has been mentioned earlier in other discussions. 


As for the condition of doing the killing intentionally, that is because of what 
Abu Dawud, An-Nasai, and Al-Hakim reported from Aishah <4}, and Al- 
Hakim authenticated it, with the wording: 
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It is not permissible that a Muslim is killed except for any of these three 
practices, a married person who is thrown to death for committing adultery, or 
someone who is killed for deliberately killing another person, or someone who 
renounced Islam and began to wage war against Allah and His Messenger, who 
is either killed, crucified, sent to exile. 


At-Tirmidhi and Ibn Majh reported from the hadith of Amr ibn Shuaib, on the 
authority of his father, from his grandfather, with the wording: 
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Whosoever deliberately kills a believer should be rendered to the family of the 
killed, if they wish, they can kill him... 


What is generally known from the available evidences and the consensus of the 
people of knowledge is that vengeance by killing is not compulsory except in 
deliberate killing, as that will not happen except with enmity. In addition, it is 
only established in the Shariah that whoever kills deliberately should be killed, 
therefore, it is not compulsory that someone who killed mistakenly should be 


killed. 


As for the assertion that vengeance by killing is not compulsory except the 
heirs of the killed demands for it, otherwise, they will only request for blood 
money, that is because of the word of the messenger of Allah earlier mentioned: 


Whosoever his relative is killed, he has the right to choose any of these two views 
he wishes, he can choose to take blood money or a revenge. 


As for the assertion that a woman is killed for a man and vice versa, that is 
because of the hadith reported by Malik and Al-Shafi‘i from the hadith of Amrr 
bin Hazm that the Prophet <> wrote to the people of Yemen that men should 
be killed for women. 


Abu Dawud and An-Nasai also reported it with a chain of transmission 
containing Ibn Wahab reporting from Yuunus, Yuunus reporting from Az- 
Zuhri, and Az-Zuhri reporting it in a way not linkable to the Messenger of 
Allah <). However, An-Nasai, Ibn Hiban, Al-Hakim, and Al-Bayhagi 
reported it lengthier than that and with a chain of transmission linkable to the 
Messenger of Allah 4$) from the hadith of a Az-Zuhri, reporting from Abu 
Bakr bin Muhammad bin ‘Amrr bin Hazm, on the authority of his father, and 
from his grandfather. 


There are many comments concerning the hadith, but Ibn Hiban, Al-Hakim, 
and Al-Bayhaqi authenticated it. 


TE 
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Ibn Abdil-Bar, in his comment, said: The matter of that letter of the Messenger 
of Allah <4 is famous among the scholars of history, and what it contained 
is also known among the people of knowledge. Therefore, to confirm its 
authenticity does not require establishing the authenticity of its chain of 
transmission; rather its popularity suffices for that. That is because it has been 
passed in successions by scholars from generation to generation so that people 
can be aware of it and accept it. 


Yaquub bin Sufyan, in his own comment, said: I do not know any book of 
collection as authentic as this collection of Amrr bin Hazm, that is because 
the companions of the Messenger of Allah ¢} and the Taabiuun (those who 
came after them) used to refer to it and drop their independent opinions for it. 


Al-Hakim also said: Umar bin Abdil-Aziz and the Imam of his time, Az-Zuhri 
bore witness to the authenticity of that collection. 


Among the evidences provided for this opinion is the hadith of Anas 4:3} 
reported in Sahihyan and some other collections that a Jewish man crushed the 
head of a young girl between two stones. They then asked the girl before she died: 
Who did this to you? Is it so and so? Is it so and so? She was responding in the 
negative to all of that until they mentioned the Jewish man, she then responded 
in affirmative with her head. The Jewish man was brought to Messenger of 
Allah <% and he confessed that he did it. He 44) then commanded that his 
head be crushed between two stones as well. 


I have explained this hadith extensively in the book Sharhu Al-Muntaqa, and 
the opinion that is suggested from the hadith is the opinion of the majority of 
scholars. However, they disagree regarding blood money, would the heirs of a 
man who is killed by a woman (and who is to be killed had they requested for 
vengeance by killing) take half of the blood money that is meant for a woman, 
or full, which is the blood money for a man, from the womans heirs? 


Nevertheless, Ibn Al-Mundhir has reported consensus of the scholars about 
killing a man for a woman, except a report from Ali, Al-Hasan, and Attaa. Al- 
Bukhari also reported the opinion as the opinion of the people of knowledge. 


That is about killing a man for a woman, as for killing a woman for a man, that is 
very clear. So also, killing a slave for a free person and killing an unbeliever for 
a believer, as well as killing a child for any of his parents. There is no difference 
of opinion about all these, except that there is a great difference about the 
opposite cases of all the last three instances. 


Some bear the opinion that a free man should be killed for a slave; that is 
reported as the opinion of Abu Hanifah, Saeed bin Musayyib, Ash-Shabi, An- 
Nagi, Qatadah and Ath-Thawri. However, this opinion holds when the slave is 
killed not by his master, but if his master kills him, the matter is different. 
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The author of Al-Bahr reported the consensus of scholars concerning the fact 
that a master should not be killed for his slave, and no one contradicts this 
agreement except what is reported from An-Naqi that a master should be killed 
for his slave. At-Tirmidhi also reported this difference from An-Naqi and some 
of the people of the generation that came after the companions of the of the 


Prophet <>. 


These people made evidence with the hadith reported by Ahmad and the 
collectors of Sunan, which At-Tirmidhi claimed to be a sound hadith, from 
the report of Al-Hasan from Samrah >. He reported that the Messenger of 
Allah <4} said: Whoever kills his slave, we shall kill him back, and whoever 
lops off his slave, we shall also lop him off. However, the chain of transmission 
of this hadith is weak, it is a report of Al-Hasan from Samrah, and there is a 
difference of opinion among scholars about whether or not Al-Hasan heard 
narration from Samrah. 


Moreover, those who opine that a master should not be killed for his slave 
made evidence with this word of Allah: 


The free for the free. 


However, there is a lapse in using this verse as evidence for this opinion just as 
it is in using the verse: Life for life as evidence by the other group of scholars for 
the permissibility of killing a master for his slave. 


They also made evidence with the hadith of Amr ibn Shuaib, on the authority of 
his father, from his grandfather, that a man deliberately killed his slave during 
the time of the Messenger of Allah <4). He <Æ» ordered that he should be 
flogged; he was also sent into a year exile and his portion of the general shares 
of the Muslims was taken from him. The man was not killed for his slave, 

rather; he was asked to free a slave. 


The chain of transmission of that hadith contains Ismaail bin Ayaash, who is 
weak. However, he reported it from Al-Awzaai, who his from Ash-Shaam, and 
he reports from the people of Ash-Shaam are acceptable. However, the chain 
also contains Muhammad bin Abdil-Aziz Ash-Shami, who is also weak. 


Nevertheless, Al-Bayhaqi and Ibn Adyy oe another hadith supporting 
this opinion from the hadith of Umar <} that the Messenger of Allah <4) 
said: Vengeance is not taken for a slave from his master, so also from a father 
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for his child. But the chain also contains Umar bin Isa Al-Aslami, whose hadith 
is never acceptable, as Al-Bukhari mentioned about him. 


Al-Daraqutni and Al-Bayhagi reported another hadith from the hadith of Ibn 
Abbas €#} that the Messenger of Allah €} said: A free person is not killed 
for a slave. But, its chain of transmission contains Juwaybir and some others, 
who are all rejected narrators. 


It is also reported that Ali €2» said: It is from As-Sunnah that a master is not 
killed for his slave However, the chain of this narration also contains Jabir Al- 
Juf, who is a rejected narrator. 


Al-Bayhagi also reported from the hadith of Ali <: the like of the hadith 
of Amr ibn Shuaib. There are other narrations under this section, which can 
support one another, and that will establish this opinion of not killing a free 
person for a slave. 


As for the assertion that a Muslim is not killed for a non-Muslim, that because 
of the hadith of Ali <44> that the Prophet <4} said: 


A Muslim should not be killed for a non-Muslim. 


Ahmad, An-Nasai, Abu Dawud and Al-Hakim reported it, and Al-Hakim 
authenticated it. Also, Ahmad, Ibn Majah, and At-Tirmidhi reported a related 
hadith from the hadith of Amr ibn Shuaib, on the authority of his father, from 
his grandfather. Ibn Hiban also reported the hadith in his Sahih from the 
hadith of Ibn Umar {é}. Al-Bukahri and some other collectors also reported 
from the hadith of Ali 44) that Abu Juhayfah asked him: Is there anything 
with you (the relatives of the messenger of Allah ¢¢+}) from the revelation 
that is not in Qur'an? He replied: By Allah, Who splits the seed-grain (in the 
soil for germination) and creates man, there is nothing peculiar to us, except 
the understanding of Qur'an Allah gives whoever He wishes and what is there 
in this paper. I asked him: What is that in the paper? He replied: Believers 
have equal rights to their bloods, freedom should be given to the slaves, and a 
Muslim should not be killed for a non-Muslim. 


The people of knowledge generally agree that a Muslim should not be killed for 
a war-like non-Muslim, however, they disagree over a free non-Muslim under 
an Islamic governance; should a Muslim be killed for him or not? The majority 
of scholars bear the opinion that a Muslim should not be killed for him, while 
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some scholars bear a contrary view, but these people never come with any 
convincing evidence. 


As for the prohibition of killing a parent for his child, that is because of the 
hadith: 


A parent should not be killed for his child 


It is reported by At-Tirmidhi from the hadith of Umar {4%}, but the chain of its 
transmission contains Al-Hajaaj bin Artaat, who is a weak narrator. However, 
the hadith has some other chains of transmission with Ahmad, Al-Bayhaqi, and 
Al-Daraqutni, and the men of their transmissions are trustworthy narrators. 
At-Tirmidhi also reported the like of it from the hadith of Suraaqah, but its 
chain of transmission is weak as well. He also reported it from the hadith of Ibn 
Abbas. Consequently, the people of knowledge have agreed upon that, no one 
disagrees with that general agreement except al-Buttee, and it is mentioned as 
one of the opinions of Malik over the issue as well. 


As for the assertion that there is vengeance to the damages done to parts of 
the body, as well as injures or wounds caused to people, when possible, that is 
because of word of Allah: 
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And We ordained therein for them: Life for life, eye for eye, nose for nose, ear for 
ear, tooth for tooth, and wounds with equality. 


Though this verse is a report about the children of Israel, the Prophet <3) 
established it as a rule, as it is reported in Sahihayn and some other collections 
from the hadith of Anas <>. He reported that Ar-Rubayya break a young 
woman's incisor and the Messenger of Allah <4) commanded that vengeance 
is taken. 


As for the condition that vengeance in wounds and injuries is taken only if 
possible, that is because it is dificult to take the vengeance of some wounds. For 
instance, it may be difficult sometimes to cause the same harm caused to the 
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injured person to the one who injured him, and the condition of possibility of 
not exceeding the level of the harm caused to the victim is involved in the order 
given by the Shari‘ah concerning taking vengeance. Therefore, if vengeance is 
not possible except the harm will be more than the one caused to the victim 
or the result will cause further harms or damages, it is then not permissible, 
because the evidences that prohibit causing harms to a Muslim or killing him 
unlawfully will supersede or be placed over the evidences of taking vengeance. 


As for the assertion that vengeance of killing will be withdrawn for the killer if 
one of the rightful heirs expresses his pardon, while others are duly given their 
shares of the blood money, that is because of what was mentioned earlier that 
the case of vengeance is left for the heirs of the victim. This, however, gives 
them the opportunity to choose between taking blood money and requesting 
for killing the killer. Therefore, if they express their pardon, or anyone of them 
does, the punishment is withdrawn, because the killing cannot be done partly. 
It is then left for them to take their shares of the blood money. 


Abu Dawood and An-Nasai reported from the hadith of A'ishah ¢} that the 
messenger of Allah <% said: The conflicting people should give pardon, and 
the first of them should be considered first, even it is a woman. 


The conflicting people meant in this hadith are the heirs of a murdered person, 
and that they should give pardon means that they should agree to pardon the 
killer if anyone of them expresses his pardon, even if the person is a woman. 
Moreover, the statement of the Messenger of Allah <2» “The first of them 
should be considered first” implies that the heirs of the killed should be 
considered according to their closeness to him; the closer person should be 
considered before other than them. This is how Abu Dawud explained the 
hadith. But the chain of its transmission contains a narrator called Hisn bin 
Abdir-Rahman or Ibn Muhsin, Abu Hudhayfah Ash-Shami, Abu Hatim made 
a comment that depicts his weakness in narration about him, he said, I do not 
know anyone who reported hadith from him except Al-Awzai; so also, I do not 
know anyone who traced him back to his ancestry (such that proper findings 
can be made about his state). 


Ahmad, Abu Dawud, An-Nasai, and Ibn Majah collected another hadith 
from the hadith of Amr ibn Shuaib, on the authority of his father, from his 
grandfather. He reported that the Messenger of Allah <$ judged that the 
blood relations of a woman should pay blood money on her behalf, and that 
they will not inherit her except from what remains after her primary heirs. 
However, if she is killed, her rights belong to her heirs; they can either take 
blood money or request for killing the murderer. 


However, the chain of transmission of the hadith contains Muhammad bin 
Raashid Ad-Dimashqi Al-Makhhuli, and there are conflicting comments 
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about him, some of the scholars regarded him as a trustworthy narrator and 
some others bear a contrary view. Nevertheless, the statement of the Messenger 
of Allah: ...or request for killing the murderer indicates that they have the 
right, and which can be withdrawn by their pardon or the pardon of one of 
them. This opinion is the opinion of Al-Itrah, Al-Shafi‘i, Abu Hanifah and his 
companions. 


As for the fact that the heirs of a murdered person should wait until their 
younger co-heir grows of age before they decide, the proof for that is what was 
mentioned about the fact that the rights belong to them all, and a child cannot 
make a decision before he reaches adulthood. 


As for the assertion that vengeance is not taken for the harms caused by a victim 
of a transgression while ying to rescue himself, that is because of the hadith 
of Imran bin Husayn 4) in Sahihayn and some other collections. He €:&} 
reported that a man bit another man’s finger, the man bitten then removed his 
hand and in the process the two incisors of the one who transgressed removed 
from his mouth. They then went to the Messenger of Allah 4» for judgment, 
he <> then said: 


Would any of you bite his brother as a bull bites (and still request for blood 
money)? You dont have any right to blood money. 


The like of the hadith is also reported in Sahihayn and some other collections 
from the hadith of Yala bin Umayyah, and the opinion suggested from all these 
evidences is the opinion of the majority of scholars. 


As for the statement that if someone held another person for a third person 
to kill him, the killer is killed and the person who held him is jailed, that is 
because of the hadith of Ibn Umar €&&} that is collected by Al-Daraqutni. Ibn 
Umar reported that the Prophet <Æ) said: If a person holds another person 
and the one held is killed by another person, the killer is killed, and the who 
held the victim is jailed. 


The hadith is reported from the path of Ath-Thawree, from Ismail bin Umayyah 
on the authority of Nafi, from Ibn Umar <é}. Mamar and others also reported 
it from the path of Ismail. However, Al-Daraqutni commented that those who 
reported it with a chain of transmission not linkable to the messenger of Allah - 
are more. Al-Bayhaqialso reported it and he concluded that the correct opinion 
about the state of the hadith is that it is Mursal hadith - a hadith whose chain 
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of transmission omits the companion who narrated the hadith, but someone 
below the level of a companion, and linked it to the Messenger of Allah «>. 
He also said that the hadith is not known to be authentic. But Ibn Hajar, in his 
comment about the hadith, said: The men of its transmission are authentic, and 
Ibn Al-Qattan authenticated it as well. 


Al-Shafri reported that Ali <4) judged concerning a man who deliberately 
killed another man while he was been held by another man that, the killer be 
killed, and the one who held him be jailed until death. 


The opinion suggested from all these narrations is the opinion of Al-Itrah, Al- 
Hanafiyyah, and Al-Shafiiyyah. This opinion could also be corroborated by the 
word of Allah: 


Then whoever transgresses against you, you transgress against him with the 
same level of transgression [Al-Bagarah: 194] 


Summarily, in this situation, the killing of the one who killed falls within the 
command from the evidences that commanded killing the killers, and jailing 
the one who held him falls within the scope of exemplary punishments, which 
he deserves for holding the person until he was killed. However, it is mentioned 
from An-Nagqi, Malik, and Al-Layth that he is killed as well, because he and the 
killer jointly killed the person. 


As for the assertion that blood money and expiation are involved in killing 
mistakenly, that is because of the text of the Noble Book as informed by the 
way of its construction, among restrictions and detailing. Generally, there 
is consensus of scholars concerning payment of blood money and making 
expiation; they only differ about some of the instances involved. For instance, 
they differ about making expiation from the wealth of a child who killed, 
because his deliberate killing is regarded as a mistake. This difference is a 
known to one of them, those who do not see it compulsory from his wealth 
argue that the obligation of payment of blood money is upon those who are 
religiously considered responsible. It is therefore, not compulsory except on the 
adult. However, those who do consider it compulsory argue that the obligation 
is addressed to the situation, and which must be done whatever the case may 
be. This is also the case with an insane person. And an expiation that is referred 
to is what is stated in the Noble Book, among the act of freeing a slave, feeding 
the poor, and fasting. As for the blood money, we are going to explain it later, 
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so also, what is related with the blood money of non-deliberate killing that may - 
be similar to a deliberate one. 


As for the assertion that payment of blood money is upon one’s blood relations 
in the father’s family, that is because of the hadith of Abu Hurairah <4} that is 
reported in Sahihayn. He said: The Messenger of Allah <4} judged that a male 
or female slave be given as blood money for causing the foetus of a woman 
from Lihyan clan a woman to drop dead, and the woman against whom the 
judgment was given later died as well. He <} then judged that her inheritance 
goes to her children and her husband, and her blood relations pay the blood 
money levelled against her. 


In another narration that is also reported in Sahihayn, he said: and he 4%) 
judged that the blood money of the woman killed was upon the blood relations 
of the woman killer. In Muslim and some other collections, it is reported that 
Jabir 2} said: The Messenger of Allah <4) ordained blood money for every 
act of killing. 


Abu Dawud and Ibn Majah also reported that a woman from Hudhayl clan 
killed another woman from the clan, and each of them has a child and husband. 
The Messenger of Allah 4} judged that the blood money of the woman killed 
be upon the blood relations of the killer, and freed her child and husband. The 
blood relations of the killed woman then said: Her inheritance is for us. The 
Messenger of Allah 44} said to them: Her inheritance is for her husband and 
child. 


Al-Nawawi authenticated the hadith, but its chain of transmission contains 
Mujaalid, who is weak. However, we have earlier mentioned the hadith of Amr 
ibn Shuaib that the Messenger of Allah <4) judged that the blood relations of 
a woman pay blood money on her behalf. 


Generally, scholars agree upon the validity of blood money, they only disagree 
about some details concerning it, and the amount each member of the blood 
relations should pay. 
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The blood money for a Muslim man is a hundred head of camel, or two 
hundred head of cattle, or two thousand head of sheep, or a thousand dinar, or 
twelve thousand dirham, or two hundred garments. However, for a deliberate 
or deliberate-like killing, the condition is harsher; it is also a hundred camels 
but forty of them must be pregnant. The blood money for a free non-Muslim 
under a Muslim rule is half of the blood money for a Muslim, and for a woman 
it is half of a man’s own; so also, the limbs and other parts of the body for what 
is more than one third of the complete blood money. A complete blood money 
for a life is paid for the two eyes, the two lips, the two hands, the two legs, and 
the two testicles, and a half for one of any of them. Also, a complete blood 
money is paid for the nose, the tongue, the manhood, the back bone, but for a 
skull fracture that penetrates the cerebrum and a stabbing that penetrates the 
abdomen, one-third of the complete blood money of the victim. Moreover, for a 
cut that dislocates the bone, one-tenth of the complete blood money plus a half 
of one-tenth, and for a cut that only breaks the bone, one-tenth. Furthermore, 
for a tooth, half of one-tenth, so also for a cut that only exposes the bone. For 
other than those parts, the blood money for any harm caused to any other part 
of the body will be the amount of any related part to those mentioned. For a 
fetus, if caused to drop dead, the blood money is a male or female slave, and for 
a slave, his blood money, worth, and the compensation for any harm caused to 
him is relative to his kind, worth, and the harm done as well. 


Explanation: 


I say: As for the proportions mentioned for the amount payable for blood 
money, that is because of the hadith of Attaa bin Abi Rabaa from the Ope! 
<Æ}, and in another narration from Attaa, on the authority of Jabir €2&}, from 
the Prophet <$). He reported that the messenger of Allah <% ordained that 
the payment of blood money for the people whom their wealth is camel, a 
hundred camels, for the people of cattle, two hundred cows, for the people of 
sheep, two thousand sheep, and for the people who have dresses, two hundred 
dresses. 


Abu Dawud reported the hadith with two chains of transmission, one of them 
is linkable to the messenger of Allah 42} while the other is not. But the two 
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chains contain Muhammad bin Ishaq, who reported the hadith with ananah” 
manner of transmission in the both chains. 


Ahmad, Abu Dawud, An-Nasai, and Ibn Majah reported another hadith from 
the path of Amr ibn Shuaib, on the authority of his father, from his grandfather. 
He said: the messenger of Allah <) ordained that whoever wants to give 
blood money from cattle, should give two hundred head of cattle, and whoever 
wants to give it from sheep should give two thousand head of sheep. The chain 
of transmission of this hadith also contains Muhammad bin Raashid Ad- 
Dimashqi Al-Makhhuuli; a number of scholars have spoken about him, some 
of them gave ill comments about him while a lot others certified him. 


In the hadith of Amrr bin Hazm, he reported that the blood money for murder 
offence is a hundred camels. This hadith is an authentic hadith and it has been 
mentioned earlier while discussing the issue of killing a man for a woman in 
vengeance. It is also mentioned in the hadith that the blood money for people 
who may wish to pay in gold currency is one thousand dinar. 


Furthermore, Abu Dawud reported from the hadith of [bn Abbas < that a 
man from Bani Adiyy clan killed someone, the messenger of Allah <) then 
ordered that the blood money of twelve thousand dirham be paid. At-Tirmidhi 
reported this hadith with two chains of transmission; one is linkable to the 
messenger of Allah €}> while the other is not. 


Abu Dawud also reported another one from the hadith of Amr ibn Shuaib, on 
the authority of father, from his grandfather. He said: the blood money at time 
of the messenger of Allah ¢#} was eight hundred dinar or eight thousand 
dirham, and the blood money for the people of the book was half of that of 
the Muslims. And that was the case until Umar <: became the leader of the 
Muslims; during his reign, he stood and gave sermon one day, and said: the 
price for camels has become very high. He therefore raised the blood money; 
for the people paying in currency; one thousand dinar for the people paying 
in gold currency and twelve thousand for those who were paying in silver 
currency. For the people paying it with cattle, he raised it to two hundred head 
of cattle, for those paying with sheep, two thousand sheep, and for those paying 
with dresses, two hundred dresses. 


Moreover, it is not strange to say that this hadith does not contradict the 
previous ones because the proportions that were mentioned in those narrations 
were from the messenger of Allah 44) directly. However, scholars differ about 


55 The ‘an’anah manner of transmission is a manner that suggests that the narrator who reported a 
hadith with it does not hear the hadith from his acclaimed teacher, and it becomes a fault in the chain 
of transmission for which a hadith is rejected if the narrator is known to usually acts deceitfully in his 
transmission. 
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the amount payable for blood money, but the truth about it is what the Sharah 
establishes, as discussed here. 


As for the assertion that the condition for the payment of the blood money for 
a deliberate killing and deliberate-like killing is harsher than non-deliberate 
one; a hundred camels among which forty must be pregnant, that is because 
of the hadith of Uqbah bin Aws from someone among the companions of the 
messenger of Allah ¢#¥. He reported that the Prophet <4? gave sermon on 
the Day of Conquer of Makkah and said: 
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Behold! The condition for the payment of blood money for a deliberate-like 
killing is harsher; either killing with a whip, cane, or by stoning, a hundred 
camels among which forty must be pregnant, and their ages must be from above 
age five to age nine. 


Ahmad, Abu Dawud, An-Nasai, Ibn Majah, Al-Bukhari in his book At-Tariq, 
and Al-Daraqutni also reported the hadith. Al-Bukhari in his own report 
mentioned the difference that occurred among the narrator's of the hadith in 
the ways of their narrations. 


Ahmad and Abu Dawud reported another hadith from the path of Amr ibn 
Shuaib, on the authority of his father, from his grandfather, that the Prophet 


{Æ said: 
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The condition for the payment of the blood money for a deliberate-like killing is 
as harsher as the condition for the payment for a deliberate one, even though it 
does not involve killing as it is in a deliberate killing, and it occurs when Satan 
(Shaytan) springs between people, which then leads to killing without any 
previous rancour or fight. 


Ahmad, Abu Dawud, An-Nasai, Ibn Majah, Al-Bukhari in At-Tarig, and 
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Al-Daraqutni also reported from the hadith of Abdullah bin Amr that the 
messenger of Allah <4 said: 


$ iy le ad Laall gf jc Já sal oe ba J. Sy & 
KS Legal d Sods ST Ube Y S 


Behold! The blood money for a deliberate-like killing, done with either a whip or 
cane, is a hundred camels among which forty must be pregnant. 


Ibn Hiban and Al-Qattaan authenticated the hadith. The collectors that were 
m tonga as well collected the hadith from the hadith of Abdullah bin Umar 
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Majority of the scholars from among the companions of the Prophet <>, 
those who came after them, and those who came later had the opinion that 
killing is classified into three: deliberate killing, deliberate-like killing, and 
non-deliberate killing - killing by mistake. Consequently, the vengeance with 
respect to each of them varies, a deliberate killing involves killing of revenge, 
while non-deliberate killing only involves blood money, but deliberate-like 
killing, which is the one that is done with things that normally do not kill; for 
instance the killing done with a cane, a whip, or a needle, while the person 
intended to kill. This kind of killing involves a harsh payment of blood money; 
a hundred camels among which forty must be pregnant. 


Among the scholars that bear this opinion are Zaid bin Ali, scholars of the 
Shafieyyah School of Thought, and scholars of the Hanafiyyah School of 
Thought, Ahmad and Ishaaq. However, Malik, Layth, and Al-Bukhari opined 
that killing are only of two forms, deliberate and non-deliberate; and according 
to them, any killing that may occur through any means, or from anyone who 
is not considered responsible religiously, or from an unwilling killer, or killing 
with things that do not ordinarily kill is regarded as a non-deliberate killing. 
In addition, a deliberate killing according to them is what is different from all 
those ways of killing. Therefore, they do not place killing of vengeance upon 
someone who does a deliberate-like killing. The author of Al-Bahr reported 
that as the consensus of the scholars, even when the majority of scholars have 
a different view. 


As for the fact that the blood money for a non-Muslim under a Muslim rule is 
half of that of a Muslim, that is because of the hadith of Amr ibn Shuaib, on the 
authority of his father, from his grandfather that the messenger of Allah <4) 
said: 
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The blood money for a non-Muslim is half of that of a Muslim. 


Ahmad, An-Nasai, and At-Tirmidhi reported the hadith, and At-Tirmidhi 
rated it sound while Ibn Jaaruud authenticated it. Ibn Majah also reported the 
like of it. 


Ibn Hazmalso reported from the hadith of Uqbah bin Aamir that the messenger 
of Allah ¢#} said: The blood money for a Pagan under an Islamic rule is eight 
hundred dirham. At-Tahawi, Al-Bayhagqi, and Ibn Adyy also reported it, but 
the chain of its transmission contains Ibn Lahihah, who is weak. Al-Shafi'i, Al- 
Daraqutni, and Al-Bayhaqi reported that Said bin Musayyib said: Umar made 
the blood money for Jews and Christians four thousand dirham, and that of the 
Pagans eight hundred. 


Malik opined that the blood money for a non-Muslim under an Islamic rule is 
half of that of a Muslim, while Al-Shafi'i maintained that the blood money for 
an unbeliever is four thousand dirham — one-third of that of a Muslim. That 
is what is reported from him (Al-Shafi), but Al- Nawaw’ (a prominent scholar 
of the Shafi‘iyah School of Thought) mentioned in his Manhaaj that the blood 
money for the Jews and Christians is one-third of that of a Muslim, and that 
of a Pagan is two-third of tenth of the blood money of a Muslim. Also, Al- 
Muhalee, the author of the explanation of that book, said: That is the opinion 
of Umas Uthman, and [bn Mas‘ud. It is mentioned in Al-Bahr from Zaid bin 
Ali, the Qasimiyah, and Abu Hanifah that the blood money for a Pagan is the 
same as that of the people of the book. However, ath-Thawree, Az-7uhri, Zaid 
bin Ali, Abu Hanifah, and the Hadawiyah opined that the blood money for a 
non-Muslim under Muslim rule is the same as that of a Muslim. Moreover, it 
is mentioned from Ahmad that the blood money of a non-Muslim under a 
Muslim rule is the same as that of a Muslim if killed deliberately, otherwise, his 
blood money is half of that a Muslim. 


The scholars who held that the blood money for a non-Muslim under Islamic 
authority is half of that of a Muslim made evidence with the hadith mentioned 
up here, while those who opined that it is the same as that of a Muslim made 
evidence with the word of Allah: 
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...and if he belonged to a people with whom you have a treaty of mutual 
alliance, the blood money must be paid to his family [An-Nisa: 92] 


However, we could respond to the scholars that made evidence with this verse 
that what is authentically established from the Sunnah of the Prophet <} in 
respect of this issue; that the blood money for a non-Muslim is half of that of a 
Muslim, has limited the scope of this general statement from the Qur'an. 


As for the fact that the blood money for a woman is half of that of a man, so 
also the limbs and other parts of the body for what is more than one third, 
that is because of the hadith of Amr ibn Shuaib, on the authority of his father, 
from his grandfather. He < reported that the messenger of Allah 42> said: 
The blood money for a woman is the same as that of man until it reaches one- 
third of a man’s blood money An-Nasai and Al-Daraqutni reported it, and Ibn 
Khuzaymah authenticated it. 


Al-Bayhagqi also reported from the hadith of Muadh <} that the Prophet 
<>» said: The blood money for a woman is half of that of a man Al- Bayhaqi 
after reporting the hadith, said: the chain of its transmission is not authentic. 
Ibn Abi Shaybah and Al-Bayhaqi also reported that Ali <: said: The blood 
money for a woman is half of that of a man in everything, Ibn Abi Shaybah also 
reported that from the statement of Umar 4:8}. 


This hadith suggests that the blood money for a woman is half of that of a man, 
and that the compensation for the damages caused to her is the same as that of 
a man until the money reaches one-third of the complete blood money for a 
man. However, there is a difference of opinion concerning this issue among the 
scholars, past and present. Malik in Al-Muwatta and Al-Bayahqi reported from 
Rabi bin Abi Abdir-Rahman that he asked Saeed bin Musayyib: how much is 
the blood money for a woman's finger? He replied: ten camels, I asked further: 
how much for two fingers? he replied: twenty camels I asked again: how much 
for three fingers? He answered: thirty camels, I asked again: how much for four? 
He said: twenty camels I then said: would her blood money decrease when the 
damages become more and the affliction becomes higher? He replied: Are you 
from Iraq — where people view religion with their reasoning —? I replied: a 
knowledgeable someone who wishes to confirm his knowledge about the issue 
or an ignorant who wishes to learn. He then said: That is Sunnah my brother. 


As for the fact that the complete blood money is paid in respect of the parts 
of the body mentioned in the text, that is because of the hadith of Amrr bin 
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Hazm that was mentioned earlier. The hadith contains the statement of the 
Prophet <Æ}: For the nose if cut-off, it attracts the complete blood money, so 
also the tongue, the two lips, the two testicles, the manhood, the back bone, 
and the two eyes, if totally damaged. For a leg if damaged, it attracts half of 
the complete blood money, for a skull fracture that penetrates the cerebrum, it 
attracts one-third of the total blood money, and for the stabbing that penetrates 
the abdomen, it attracts one-third of the total blood money. Also, for a cut that 
dislocates the bone, it involves fifteen head of camel, and for each finger of the 
hand or the leg, if cut off, it attracts ten head of camel. So also, for each tooth, 
it attracts five head of camel, and for a cut that only exposes the bone but does 
not penetrate, it attracts five head of camel. 


Ahmad also reported from the hadith of Amr ibn Shuaib, on the authority of 
his father, from his grandfather, that the messenger of Allah ¢}} ruled that 
if the nose is totally cut-off, it attracts the complete blood money, but if only 
the edge is cut-off, it attracts half of the blood money. He also ruled that an 
eye attracts half of the total blood money; for a leg or hand, it attracts half of 
the blood money, for the skull fracture that penetrates into the cerebrum, it 
involves one-third of the blood money and for a stabling that penetrates into 
the bone, it attracts fifteen head of camel. 


Abu Dawud and Ibn Majah also reported it but without mentioning an eye 
and the stabbing that penetrates into the bone. However, the chain of its 
transmission contains Muhammad bin Raashid Ad-Dimashqi Al-Makhhuuli, 
some scholars have given ill comments about him while a lot others certified 
him. At-Tirmidhi also reported another hadith from Ibn Abbas < and he as 
well authenticated it, that the Prophet <>} said: 
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The blood money for the hand and leg fingers is the same, ten head of camel for 
each finger of them. 


Ahmad, Abu Dawud, An-Nasai, Ibn Majah, and Ibn Hiban also reported it 
from the hadith of Abu Musa 4}. Also, Ahmad, Abu Dawud, and An-Nasai 
reported from the hadith of Amr ibn Shuaib, on the authority of his father, 
from his grandfather, that the messenger of Allah 44&Y said: 
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Every finger attracts ten head of camel, and every tooth attracts five head of 
camel; the worth of all the teeth is the same, so also the fingers. 


Ahmad, the people of As-Sunan, Ibn Khuzaymah, and Ibn Jaaruud reported 
another hadith from the hadith of Amr ibn Shuaib, on the authority of his 


father, from his grandfather, and it is authenticated by Ibn Khuzaymah and Ibn 
Jaaruud, that the messenger of Allah 4#} said: 


Each cut that exposes the bone attracts five head of camel. 


In the Bukhari and some other collections, it is reported from Ibn Abbas <6) 


that the messenger of Allah <4} said: 


This and this are the same, that is, the pinkie and the thumb. 


Abu Dawud and Ibn Majah also reported from Ibn Abbas &&&)} that the 
messenger of Allah 4#) said: 
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Teeth are the same in (value), the incisor and molar. 


The penetration into the cerebrum in the hadith is when a fracture on the head 
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penetrates into the inner brain or its soft outer layer; Umar, Ali the Hanafiyyah 
School of Thought, and the Shafiiyah bear the opinion of the obligation of 
payment of one-third of the blood money for this damage. Also, the penetration 
into the abdomen refers to the stabbing that cuts into the abdomen, the majority 
of scholars agree that it is compulsory that one-third of the blood money is 
paid for it as well. Furthermore, the cut that dislocates the bone refers to the cut 
that dislocates the bones from their places; Ali, Zaid bin Thabit, Al-Itrah, the 
Shafiiyah School of Thought, and the Hanafiyyah opine that it is mandatory 
that fifteen head of camel is paid as the blood money. 


Al-Daraqutni, Al-Bayhaqi, and Abdur-Razaq reported from the hadith of Zaid 
bin Thabit <4» that the Prophet <% ordained for Al-Hashimah ten head 
of camel, and Al-Hashimah is a cut that only breaks the bone. It has been 
mentioned that this hadith is Mawkuuf — a hadith that is only traceable to 
a companion. However, the hadith has the ruling of one reported from the 
Prophet {<$} because it gives a specification that could not have been given 
without a knowledge about it from the Prophet {4%}. And the meaning of a cut 
that exposes the bone is a cut the only removes the flesh up to the bone level 
without breaking or smashing it. 


However, scholars differ about those ways of cutting: that which removes the 
flesh, that which dislocates the bone, and that which only breaks the bone, do 
these cuttings limited to only the head or other parts of the body are inclusive? 
Apparently, the ruling that judges this case is that which says: not being specific 
in things that require specification makes those things have general implication 
or consideration, as known in the knowledge of Islamic fundamentals. 


As for the fact that other parts of the body that do not have recommendation 
as regards their blood money will follow the parts related to them, that is 
because it is imperative that aggressions are paid for, otherwise, the blood of 
the victim would be wasted for no just reason. Therefore, the fact that there 
is no recommendations for those parts does not stop them been paid for, as 
inferences and deductions could be made to those cases from the parts that 
are related to them among the parts specifications are given concerning them. 


For instance, it is known from the Shari‘ah that the blood money for a cut that 
removes all the flesh and exposes the bone is half of one-tenth of the complete 
blood money of the victim. Therefore, if a cut is made such that only half of the 
flesh is removed and the remaining half to the bone is intact, the compensation 
is half of the blood money of the cut that removes all the flesh and exposes the 
bone. So also, if the cut removes one-third of the flesh, its compensation will be 
one-third of the complete blood money for the victim, and so on. 


In the same vein, if only a part of a finger is removed, the compensation will be 
relative to the whole finger if cut off. For instance, if half of a finger is cut off, 
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the compensation for it is half of one-tenth of the blood money of the victim, 
and so on. That is also the case with the teeth, if half of a tooth is cut off, the 
compensation is half of the blood money for a tooth. Moreover, this way is 
followed for all the parts their blood money are compulsorily paid, such as the 
nose, if half of it is removed, the compensation for it is half of the blood money 
for the nose, and a manhood and all others. This is the closest way to the truth 
concerning this issue; it depicts justice and conforms to the Shariah. 


As for the assertion, if a fetus is caused to drop dead the blood money is a male 
or female slave, that is because of the hadith of Abu Hurairah £4% in Sahihayn. 
He reported that the messenger of Allah <4} judged that a male or female slave 
be given as the blood money for the fetus of a woman from Lihyah clan that 
was caused to drop dead. The like of the hadith is also established in Sahihayn 
from the hadith of Al-Mugirah and Muhammad bin Maslamah 4%}. However, 
if the baby comes out alive, but died out of an aggression, the complete blood 
money or killing of vengeance becomes the case. That is the case with a free 
baby, that is, the baby of a free woman, not a slave. The difference of opinion 
concerning Al-Girrah— a male or female slave — is much, and it has been 
discussed well in the book Sharhu Al-Muntaqa. 


As for the fact that the blood money for a slave, his worth, and the compensation 
for any harm caused to him is relative to his kind, worth and the harm done to 
him, there is no difference of opinion about this. Scholars only differ about what 
should be done when these compensations are more than the blood money for 
a free person, should the increment be paid or not? However, what is apparent 
is following his worth in any aggression or harm caused to him, such that what 
should be half of the blood money of free person be, what should be one-third 
of it be, and what should be one-tenth be, and so on. 


As for an animal if killed, it attracts payment of its worth, and if any damage 
is done to it, the payment is the worth of the damage done to it. Even though 
there is no specific evidence for this assertion, the general evidences available 
in the religion point to it. Among that general view is the fact that a slave and 
animals are what people possess, therefore whoever kills or damages any of 
them must be responsible for his deed, as it is compulsory on him to take the 
responsibility of any damages he caused to other people's any other belongings. 
It is then paramount that he bears the responsibility of the damages he caused 
to the slaves and animals. 
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Chapter 29.1 Swearing of Killing 
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If the people who are accused of killing are of a known group, they are to make 
swearing fifty times (by fifty persons, once each per person), and the family of 
the person killed is to choose whom to swear among those group of people. 
However, if they refuse to swear they will have to pay blood money, but once 
they make the swearing, the blood money is withdrawn. Moreover, if the case 
is ambiguous, the blood money will be given from the central purse of the 
Muslims. 


Explanation: 


I say: As for the assertion that the number of swearing that is upon the accused 
people is fifty, that is because of the statement of the Prophet 4}: 


...then the Jews will disclaim you with fifty swearing. 


This hadith is reported in Sahihayn from the hadith of Sahal bin Abi Hathmah 


As for the assertion that if they refuse to swear they will have to pay blood 
money, but if they swear the blood money will be withdrawn, that is because 
of the hadith reported by Muslim and some other collectors. They reported it 
from the hadith of Abu Salamah bin Abdur-Rahman and Sulayman bin Yasaar 
from someone among the companions of the Prophet < that the Messenger 
of Allah {>} acknowledged the swearing of killing that were done at the time 
of ignorance. 


Moreover, at that time, it is established that the family of the killed person 
used to give the accused group or family the opportunity to choose to either 
pay blood money or make swearing, as mentioned in the swearing of killing 
Bani Hashim did, reported by Al-Bukhari and An-Nasai from the hadith ofIbn 
Abbas 4:8». The story is a lengthy one, but it was mentioned that the murderer 
was known, and that Abu Talib gave him the opportunity to take the option of 
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his choice. He said to him: Choose any one of these three options you like: if 
you like you can give a hundred heads of camels for killing our brother, and if 
you like you can make fifty persons from your clan swear that you did not kill 
him, otherwise we will kill you in his place. The man returned to his people and 
informed them of what Abu Talib said, and they said: We are going to swear. A 
woman from Bani Hashim that was married to a man from the people and had 
a young boy for him came to Abu Talib and said: O Abu Talib! I wish you choose 
my son in place of a man among who will swear, and spare him of swearing on 
the day of swearing, Abu Talib agreed. A man from them also came to Abu 
Talib and said: O Abu Talib! You want fifty people from us to swear against 
the payment of a hundred heads of camels, that will be one person in place of 
two camels; here are two camels, take them from me and spare me of swearing 
on the day of swearing. He also accepted the camels in the man’s place. The 
remaining forty-eight people then came and swore. Ibn Abbas added: By Allah, 
Whom my soul belongs, it was not up to a year when all of them died. 


As for the assertion that if the case is ambiguous, the blood money will be given 
from the general Muslim purse, that is because of the hadith of Sahal bin Abi 
Hathmah <4}. He said: Abudullah bin Sahal and Muhayyisah bin Masuud 
went to Khaybar, and the people of Khaybar, at the time, were under peaceful 
settlement with the Muslims. On getting to Khaybar, they both departed 
for their different assignments. However, when Muhayyisah came to meet 
Abdullah bin Sahal later, he met him killed, lying in his blood. He took him 
up from the blood and buried him. He thereafter made his journey back to Al- 
Madinah, and reported the case to his people. Abdur-Rahman bin Sahal and 
the two brothers, Muhayyisah and Huwayyisah, then went to the Messenger of 
Allah <> to inform him of the case. Abdur-Rahman, the youngest of them, 
wanted to start explaining the case, but the Prophet £4} stopped him and 
said: Let your elders talk! Let your elders talk! He then stopped and the two 
others spoke. After listening to them, the Prophet 4} said to them: Can you 
swear, so that you have your right from the people they replied: How do we 
swear when we did not witness the matter and we did not see it by ourselves? 
The Prophet < then said to them: Then the Jews will disclaim you with fifty 
swearing, they replied: how do we take the swearing of the unbelievers? The 
Prophet ¢} then gave them the blood money by himself. 


This hadith is reported in Sahihayn and some other collections. However, in 
another narration of the hadith, there is the addition: the Messenger of Allah 
<2» wished not to waste his blood, he then gave a hundred camels to them as 
his blood money from the Zakat camels. Moreover, scholars greatly differ about 
this matter of swearing of killing, but what is mentioned here is the closest to 
being the truth about it, and it is the one that follows the noble Islamic Shari'ah. 


In another narration of the hadith of Sahal, it is mentioned that the messenger 


of Allah €} said: 
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Fifty people among you will swear against one person among them, and he will 
be executed. 


The people then said: How do we swear over an issue we did not witness. 


Ahmad and Al-Bayhaqi reported that Abu Said €:&} said: The Messenger 
of Allah <¥ saw someone killed in between two villages, he <) ordered 
that the distances from the place where the man was killed be measured to 
each of the villages. The people found that he was closer to one of the villages 
by an arm's length. The Prophet <) then ordered that the village took the 
responsibility of his blood money. 


Al-Bayhaqi commented about this hadith thus: Only Abu Israel reported this 
hadith from Atiyyah and he is not a reliable narrator. 


Al-Ugayli in his own comment said: This hadith does not have any basis. 


Abdur-Razaq, Ibn Abi Shaybah, and Al-Bayhagqi reported from the path of 
Ash-Shabee that someone was found killed between a valley and a mountain 
during the era of Umar <4). He then commanded that the distance between 
where the man was killed be measured to the two villages; the people found 
that he was closer to the valley. Umar {£4} then commanded that fifty persons 
among them should swear with the wording: I did not kill him, and I do not 
know who killed him, which they did. He thereafter ordered that they pay his 
blood money, they people of the village then said: O the leader of the Muslims, 
the swearing we made did not save us our money nor the money saved us the 
swearing. Umar 4%» then replied: That is the right judgment. 


Al-Daraqutni reported the like of this hadith, so also Al-Bayhaqi from Said 
bin al-Musayyib and it contains the addition: I judged between you with the 
judgment of your Prophet 4}. Al-Bayhaqi after reporting the hadith said: 
Referring this hadith to the Messenger of Allah {<$} is wrong, because its 
chain of transmission contains Umar bin Subhi, whom scholars agree is not 
reliable. Al-Shafi‘i also commented about the hadith, he said: The hadith is not 
authentic, Ash-Shabee reported it from Al-Harith Al-Aawar; such narration 
cannot establish any judgment because of its weakness, supposing it is traceable 
to the Prophet €4}, what about when it is traceable to the Messenger of Allah 
¢@-). It cannot, therefore, be used to establish any ruling whether its chain of 
transmission is authentic or not. 
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Consequently, the correct opinion is returning to the way of swearing of killing 
of the Jahiliyah time that the Messenger of Allah € endorsed. And that 
manner has been explained up here. 


Abu Dawud reported another version of the hadith of Sahal bin Abdillah’s 
case from the hadith of Abu Salamah bin Abdir-Rahman and Sulayman bin 
Yasaar, and they both reported from someone among the companions of the 
Messenger of Allah <2». They both reported that a companion had mentioned 
that the Messenger of Allah <$} started his response to the case with the Jews, 
he said to them: Fifty persons among you will swear that you were not the one 
that killed him. And that when they refused, he ¢# then said to the Ansar: 
You can swear then. The Ansar then replied: O Messenger of Allah! How do we 
swear over something we did not witness. The Messenger of Allah <% then 
placed the blood money on those Jews because the man was found in their 
premises. 


If this version of the story is correct, it does not still contradict what was said 
about the fact that it is compulsory upon the accused people to pay blood 
money if they refuse to swear, but it is contradictory to what is established in 
Sahihayn about the story, if the two stories reported only one incidence. Some 
of the people of knowledge opine that the hadith is weak; therefore, reference 
should not be made to it. 
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Writing a will is compulsory upon whoever has things to will, and prejudice 
is not allowed in it. It is also not allowed for someone to will for his rightful 
heirs, so also a will is not done on non-permissible things. The amount to 
be willed should only be close to one-third of the total money owned by the 
person writing the will. When the person dies, it is compulsory that his debts 
are paid off before implementing the will he wrote. And whoever left nothing 
from which his debts could be paid, the Islamic authority will pay on his behalf. 


Explanation: 


I say: As for the fact that it is compulsory upon whomever has things to will 
to make his will, that is because of the hadith of Abdullah bin Umar €&} in 
Sahihayn and some other collections that the Messenger of Allah <4} said: 
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It is not right for any Muslim who has things to will to delay it for two days 
without having it written with him. 


Attaa, Az-Zuhri, Abu Mijlaz, Talha bin Misfar, and some others bear the 
opinion of the obligation of writing a will. Also, Al-Bayhaqi reported that as 
being the former opinion of Al-Shafiʻi, and it is the opinion of Ishaq, Dawud, 
Abu ‘Awwanah, and Ibn Jarir. However, the majority of scholars opine that 
writing a will is not compulsory, rather; it is recommended, but the hadith 
cited shortly is a good answer to their claim. 


As for the assertion that prejudice is not allowed when writing a will, that is 
because of the hadith of Abu Hurairah <}. He reported that the Messenger 
of Allah <Æ} said: A man or a woman will engage in good deeds for sixty years, 
but when he/she writes his/her will at the time of death, he/she will do that with 
prejudice, which will then earn him/her hell.” Abu Hurairah after reporting the 
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hadith then recited: [...after the implementation of the will made or payment 
of the debt incurred, without any prejudice. That is the order from Allah...] 
[An-Nisa: 12] 


He recited it till the word of Allah: [... and that is a great success] 
Abu Dawud and At-Tirmidhi reported this hadith. 


Ahmad and Ibn Majah also reported the like of the hadith, but in their own 
narrations, they reported the span of life of seventy years in place of the sixty 
years in this hadith. At-Tirmidhi rated this hadith as a sound hadith, but the 
chain of its transmission contains Shahar bin Hawshab, whom scholars have 
made some ill comments about, but Ahmad and Ibn Main certified him. In 
addition, Said bin Mansuur reported another hadith with an authentic chain, 
but only traceable to a companion, not the Prophet <4}, and that companion 
is Ibn Abbas €.48}. He said: Prejudice in will writing is one of the greatest sins. 


An-Nasai reported this hadith with a chain traceable to the Messenger of Allah 
4», and the men of its transmission are reliable narrators. 


Aside all these narrations, the verse itself is enough to establish non- 
permissibility of prejudice in will making, because it gives an acceptable will 
the condition of it not involving prejudice. More so, a number of people of 
knowledge have reported the consensus of scholars over the invalidity of a will 
that involves prejudice. 


As for the assertion that it is not allowed to will for one’s rightful heirs, that 
is because of what is reported from Amrr bin Khaarijah that he heard the 
Messenger of Allah € > saying: 


Allah has indeed given every rightful owner his right, so, there is no will for the 
heirs. 


Ahmad, Ibn Majah, An-Nasai, At-Tirmidhi, Al-Daraqutni, and Al-Bayhagi 
reported the hadith, and At-Tirmidhi authenticated it. 


Also, Ahmad, Abu Dawud, Ibn Majah, and At-Tirmidhi reported it from the 
hadith of Abu Umaamah, and At-Tirmidhi rated it sound, but the chain of its 
transmission contains [sraail bin Ayyash, who is weak. However, his narrations 
from the people of Ash-Sham are authentic, and this narration is from one of 
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them. He reported it from Shurahbil, and he is from Ash-Sham. He is also a 
certified narrator. Al-Haafidh Ibn Hajr also authenticated it. 


Moreover, Al-Daraqutni reported it from the hadith of Ibn Abbas €&}. Al- 
Haafidh Ibn Hajr commented about this version as well, he said: The men of 
transmission of this narration are reliable narrators and the wording of the 
hadith reads: It is not allowed that a will is made for one’s heir, except other 
members of the heir permit him. 


Al-Daraqutni also reported another version from the hadith of Amr ibn Shuaib, 
on the authority of his father, from his grandfather, that the messenger of Allah 
{Æ} said: There is no will for a heir, except other heirs permit such. 


Al-Hafidh commented about this hadith in At-Talqis, he said: The chain of 
transmission of this hadith is bad. 


However, there are other narrations under this section. There is one with Ibn 
Majah, which he reported from the hadith of Anas {4}, and another one with 
Al-Daraqutni, which he reported from the report of Ali and Jabir >. 


Al-Shafi‘i commented about this issue thus: This text concerning this has been 
reported in successions. He then said: We met the scholars of verdict and 
those we learnt from among the historians of Quraysh and other than them 
not in any disagreement about the fact that the Prophet <4}, in the year of 
the Conquer of Makkah, said: There is no will for the heirs. Those scholars 
inherited this statement from their teachers, whom they learnt from, and those 
people were distinguished categories among the people of knowledge. This text 
thus became a report from reliable sources to reliable hands, and such report is 
stronger than one person's narration. 


This hadith will therefore give limitations to the scope of the verse: [...after the 
implementation of the will written or payment of the debt incurred]. This is the 
opinion of the majority of scholars. 


As for the assertion that a will is not done on non-permissible things, that is 
because of the hadith of Abu Dardaa <4) that is collected by Ahmad and Al- 
Daraqutni. He £) reported that the Prophet <) said: Verily, Allah gives you 
the opportunity to earn reward, at death, with one-third of your property, that 
being a way of increasing your kindness, and a way of increasing your good 
deeds. 


ibn Majah, Al-Bazaar, and Al-Bayhagi also reported this hadith from the hadith 
of Abu Hurairah <4}, but its chain of transmission is weak. Al-Daraqutni and 
Al-Bayhaqi also reported it from the hadith of Abu Umaamah <4 and its 
chain of transmission is weak as well. Al-Ugayli also reported it in ad-Duafaa 
from the hadith of Abu Bakr As-Sidiq €}, but its chain of transmission 
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contains a rejected narrator. [bn As-Sakan, Ibn Qaanie, Abu Nuaym and At- 
Tabarani also reported it from the hadith of Khalid bin Abdillah As-Sulami, 
whom scholars differ about his companionship. 


Nevertheless, all these narrations, when considered together, will give support 
to one another and make the context useful. The hadith therefore shows that 
the permission given by Allah for his servants to make wills of one-third of 
their properties is for them to increase their good deeds; and a will made on 
non-permissible things is a sin, not a good deed. 


In addition to that, Allah has prohibited sins for His servants in His Book and 
through His Prophet €#}, even if there were no specific evidence that prohibits 
prejudice in will writing, the general evidences that prohibit evil deeds and 
committing sins would have been enough to prohibit that. 


As for the assertion that the amount to be willed should only be close to one- 
third of the total money of the person writing a will, that is because of what 
is reported from Ibn Abbas €} in Sahihayn and some other collections. He 
said: It would have been better if people make their wills lesser than one-third 
of their properties, because the Messenger of Allah <4} said: 


(You may give) one-third, one-third is even much. 
This statement of the messenger of Allah € is also found in the hadith of Sad 
bin Abi Waqaas {<4} where he <4} said to him: 


4 wS al Í gah EBs d Racy al $ 


(You may give) one-third, one-third is even much. 


The Prophet <&» said that when Sad asked him: Do I make a will covering 
two-third of my property? And the Prophet 4%} replied him: No. He asked 
again, What about a half of it?, And the Prophet <4} answered: No. He asked 
the third time: 


What about one-third? The Prophet ¢#} then said: 
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You may give one-third! One-third is even much, and that you leave your heirs 
buoyant is better than leaving them in a poor state, begging people for a living. 


This hadith is reported in Sahihayn and some other collections. Moreover, the 
majority of scholars bear the opinion of non-permissibility of willing more 
than one-third of one’s property even if the person writing the will does have 
anyone to inherit him. However, Al-Hanafiyyah opines that it is permissible 
for someone who does not have any heir to will more than one-third of his 
property, and that is also the opinion of Ishaq, Shariq and Ahmad in one of 
the reports from him. There are people among the companions who had that 
opinion too, among whom is Aliand Ibn Masud {s}. These made evidence 
with the fact that the verse that speaks about will writing in the Qur'an does not 
give any specification as to how it should be written, and that the specification 
that is mentioned in the Sunnah is as relates to someone who has heirs. It is 
reported in Al-Bahr that that is the opinion of Al-Itrah as well. 


Ahmad, Abu Dawud and An-Nasaireported from the hadith of Abu Zaid Al- 
Ansari that a man freed his six slaves, at his death, and he did not have any 
property besides that. The Messenger of Allah <>» then made a lot between 
the six slaves and freed only two of them while the other four remained slaves. 


In another narration of Abu Dawud, he 2} reported that the Messenger 
of Allah <% said: If I were to witness him before his burial, he would not 
have been buried in the Muslim graveyard. Muslimand some other collectors 
reported the hadith from the hadith of Imran bin Husayn <4). In another 
report of Ahmad, it is mentioned that the man’s heirs from the Bedouin Arabs 
came to inform the Messenger of Allah <<} about what the man did, and he 
4» said: Did he really do that? If I knew earlier I wouldn't have prayed over 
his corpse. 


As for the assertion that it is compulsory that debts are paid from the person's 
property before wills are implemented, that is because of the lengthy hadith 
of Sad that is reported by Ahmad and Ibn Majah with a chain that its men 
of transmission are men of authentic transmission. He <> reported that his 
brother died and left three hundred dirham, and left his family as well. He 
added: I wished to take care of his family with the money, the Prophet <4) 
then said to me: Your brother is held into ransom because of the debts he owed, 
pay his debt. He replied: O Messenger of Allah! I have paid his debts except 
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two dinar claimed by a woman and she did not have any proof for that, the 
Messenger of Allah <> then said: Give her, she is right. 


Moreover, there is no difference of opinion about this issue. This word of Allah, 
The Most High, also points to that: 


...after the implementation of the will written or payment of the debt incurred 
[An-Nisa: 12] 


As for the assertion that whoever dies without leaving any property behind 
from which his debt could be paid the Muslim authority will pay on his behalf 
from the general Muslim purse, that is because of the hadith of Abu Hurairah 
{<}, collected in Sahihayn and some other collections. He €:} reported that 
the Messenger of Allah <4) said in a sermon: 


Whoever leaves wealth behind, the wealth is for his heirs, but whoever leaves 
family or debts behind; to take care of his family becomes my responsibility, so 
also the payment of his debt. 


Ahmad, Abu Dawud, An-Nasai, Ibn Hiban, and Al-Daraqutni reported the 
like of the hadith from the hadith of Jabir <}. Al-Bayhaqi and Al-Daraqutni 
reported it from the hadith of Abu Said <4}, Al-Tabaranee reported it from 
the hadith of Salman €}, and Ibn Hiban from the hadith of Abu Umaamah 
<4} in his book Ath-Thigqaat. 
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The matter of inheritance is elaborately explained in the Gracious Book of 
Allah. It is compulsory to start the sharing with the primary heirs, those who 
are to take specific shares of the inheritance, while the remaining goes to the 
secondary heirs, the secondary blood relations. One's sisters are regarded as 
secondary heirs in the presence of ones daughters. The granddaughter of a 
(dead) son will take one-sixth of the inheritance when in connection with 
a daughter in order to complete the two-third of the inheritance meant for 
daughters. So also, the case applies to half and full-aunts when they are only to 
inherit, a half-aunt will take one-sixth of the inheritance in order to complete 
two-third of the inheritance. The grandmother or grandmothers will take one- 
sixth, only if the dead person does not have a mother, nor a grandfather, if no 
one is available from those who can cut him off. Brothers and sisters of the dead 
will not inherit, at all, in the presence of a son or a grandson of a male child, or 
his father, and there is a difference of opinion concerning whether or not they 
can inherit in the presence of a grandfather. A half uncle will not inherit in the 
presence of a full uncle, and the blood relations will inherit one another and 
they are to be given preference over the general Muslim purse with respect to 
any remaining wealth after sharing of the inheritance. In the case of rivalry, a 
closer heir should be given preference. A rejected child by swearing with an 
adulterous or dubious wife will not inherit except from his mother and her 
relatives, and they will inherit him as well. A newborn will not inherit except 
his life is confirmed with either shouting or the like. Furthermore, the person 
who freed him, if he does have any heirs to inherit him, owns the property a 
freed slave, but if he has heirs, the person who freed him will only take the left 
over property after the rightful heirs. Moreover, it is forbidden to sell-off or give 
out a successive family title, and there is no inheritance between the members 
of two different religions, so also a murderer will not inherit the person he 


killed. 


Explanation: 


I say: Be informed that, in that summary, we did not reiterate what has been 
elaborately mentioned in the Gracious Book concerning the inheritance 
because it is known, we only mentioned what is reported in the Sunnah as well 
as what is reported from the majority of scholars. Also, as it is the custom in 
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this writing, we did not mention any baseless issue, or anyone it bases is only 
a mere reasoning. A mere reasoning is not worthy of putting up in writing, 
because every scholar has his reasoning and volitional efforts in cases where no 
direct evidence is found. And in those instances, the reasoning or opinion of 
any scholar will be placed over others. 


Therefore, anyone who combines what is mentioned in the Gracious Book with 
what is mentioned here has indeed learnt the established and the authentic 
knowledge of inheritance that is available in the Book of Allah and the Sunnah 
of His Messenger ¢# >. If any case, thereafter, occurs to him and it is not 
mentioned either in the Book of Allah or the Sunnah of His Messenger 4%), 

he can then make his volitional effort as well, following the popular hadith of 
Muadh. 


As for the assertion that it is compulsory that the sharing begins with the 
primary heirs, those who are to take specific shares of the inheritance, while 
the secondary heirs, the blood relations, take the remaining, that is because of 
the hadith of Ibn Abbas €&&} in Sahihayn and some other collectors. He £&» 
reported that the Messenger of Allah <$) said: 
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Share the inheritance to the rightful heirs, and what is left, thereafter, should be 
given to the closest man of the family relation. 


The inheritance mentioned in this hadith refers to the specific portions to 
be given to each of the rightful heirs, and the rightful heirs are the primary 
heirs mentioned in either of the text of the Qur'an or Sunnah. Also, what is left 
thereafter, refers to the remaining property after the primary heirs have taken 
their shares; this property will be shared between the closest blood relations of 
the dead person. 


As for the assertion that one’s sisters when in connection with one’s daughters 
will be regarded as secondary heirs, who will only take the remaining shares 
of the inheritance without any specification, that is because of the hadith of 
Ibn Masud <4 that is reported by Al-Bukhari and some other collectors. 

This case is just as the case of a man from the blood relations who will take the 
remaining share of the inheritance after the primary heirs. Ibn Mas'ud reported 
that the Prophet <: shared a property between a daughter, a granddaughter 
of a male child, and a sister, he gave the daughter half of the inheritance, and 
the granddaughter one-sixth of the inheritance to complete two-third, while 
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he gave the remaining property to the sister. This hadith also indicates that 
the granddaughter of a male child will take one-sixth of the inheritance in 
connection with the daughter of the dead, in order to complete the two-third 
of the property meant for daughters. 


As for the fact that a half aunt will take one-sixth of the inheritance in connection 
with a full aunt, it is said that scholars generally agree upon this fact. 


As for the assertion that a grandmother or grandmothers will inherit one- 
sixth of the inheritance provided the mother is no more, that is because of the 
hadith of Qabisah bin Dhuayb, collected by Ahmad, Abu Dawud, Ibn Majah, 
At-Tirmidhi, Ibn Hiban, and Al-Hakim, and At-Tirmidhi authenticated it. He 
<4») reported that a grandmother came to Abu Bakr <4} asking him for her 
share of the inheritance of her grandson. Abu Bakr said to her: Your right of the 
inheritance is not specified in the Book of Allah and I do not know anything 
from the Sunnah of the Messenger of Allah €} concerning that, you can go and 
come back later, I shall ask people concerning the issue. He then asked people 
about it and Al-Mugirah bin Shubah said to him: I witnessed the Messenger 
of Allah <> giving a grandmother one-sixth of the inheritance. Abu Bakr 
asked him: Did anyone witnessed that with you? Muhammad bin Maslamah 
Al-Ansari then stood and witnessed to what Al-Mugirah bin Shubah said. 
Abu Bakr then gave the grandmother one-sixth of the inheritance. Another 
grandmother to the same dead man later came to Umar &» asking him of her 
share of the inheritance also. Umar said to her: Your right of the inheritance is 
not specified in the Book of Allah, but it is mentioned in the Sunnah that your 
rights (you and the other grandmother) are only one-sixth of the inheritance. 
If you both come into agreement on it, it is for both of you, but anyone of you 
takes it all, it is for her. 


Ibn Hajar commented about this hadith thus: Its chain of transmission is 
authentic, because the men of its transmission are reliable narrators, except 
that its looks like a Mursal hadith; Al-Qabisah did not hear narration from 
Abu Bakr and it is not possible that he witnessed the story, as Ibn Abdil-Barr 
mentioned. Moreover, scholars differ about Al-Qabisah’s birth, but what is 
authentic is that he was born in the year of the Conquest of Makkah, which 
makes it impossible for him to witness the event. 


Abdullah bin Ahmad in the Musnad of his father, Ibn Mandah in his 
Mustakhraj, and At-Tabarani in al-Kabir reported from the hadith of Ubadah 
bin As-Saamit that the Prophet ¢} gave two grandmothers one-sixth of the 
inheritance for both of them. However, this report is a report of Ishaq bin 
Yahaya from Ubadah, and he did not hear hadith from him. 


In another hadith collected by Abu Dawud and An-Nasai, Buraydah reported 
that the Prophet <% ordered that grandmother be given one-sixth of 
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the inheritance in the absence of the mother of the dead. Ibn Sakan, Ibn 
Khuzaymah, and Ibn Jaaruud authenticated the hadith, while Ibn Adiyy found 
supportive narrations for it, such that it could be rated authentic. But its chain 
of transmission contains Ubaydullah Al-Ataki, whom scholars differ about his 
reliability. 


Al-Daraqutni also reported another hadith from Abdur-Rahman bin Yazid 
with a Mursal chain of transmission that the Messenger of Allah <$) gave 
three grandmothers one-sixth of the inheritance, two of them were from the 
father’s side while the third was from the mother’s side. 


Abu Dawud also reported the hadith in his book Al-Maraseel from Ibrahim 
An-Nagi, so also Al-Bayhaqi from the Mursal of Al-Hasan, and Al-Daraqutni 
from Zaid bin Thabit with various chains of transmission. There are other 
narrations under the section. 


The author of Al-Bahr commented concerning this issue thus: The compulsory 
right of the grandmothers from the inheritance is one-sixth, even if they are 
many, so far they have the same status in relation to the dead. For instance, 
the paternal and maternal grandmothers are of the same status, no one of 
them has priority over the other. However, if they are of different status, the 
closer one among them will block the chance of the farther, but their chances 
of inheritance cannot all be blocked except the mother of the dead is alive. 
The father will block the chance of the grandmothers from his side, while the 
mother will block the chance of all the grandparents. 


As for the assertion that a grandfather will take one-sixth of the inheritance 
when in connection with who cannot block his chance of inheritance, that 
is because of the hadith of Imran bin Husayn <4} that a man came to the 
Prophet <} and said: My grandson died, what is my share of the inheritance? 
The Messenger of Allah 4#) said to him: One-sixth. When the man turned 
away and took his way back, the Prophet <) called him back and said: You 
are entitled to another one-sixth. When he turned back again, the Prophet 
&-» called him and said: The second one-sixth is from the remaining portion. 
Ahmad, Abu Dawud, At-Tirmidhi reported the hadith, and it is authenticated 
by At-Tirmidhi. 


Ahmad, Abu Dawud, An-Nasai and Ibn Majah reported from Al-Hasan that 
Umar ¢} asked people concerning the percentage the Messenger of Allah 
é@» ordered for grandfathers from the inheritance, Maqal bin Yasaar al- 

Muzani <4} stood and said: I witnessed the Messenger of Allah ¢ 3} judging 
the case. Umar asked him: What was the percentage? He answered: One-sixth. 
Umar then asked: The sharing was between the grandfather and who among 
the heirs? He replied: I do not know. Umar then asked again: You do not know! 
That answer does not suffice then. 
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The chain of transmission of this hadith is not connected, Al-Hasan did not 
hear any hadith from Umar 2}, but he heard hadith from Magal because Al- 
Bukhari and Muslim collected his hadith from Magal in Sahihayn. 


The companions of the Prophet <Æ} differed greatly about this issue, and 
different cases were reported from them. However, the evidences available 
indicate that a grandfather has a right to one-sixth of the inheritance, and 
that that portion is his compulsory right of the inheritance and what might 
be added to it is only a gift from the remaining portion of the inheritance after 
giving the compulsory shares, as mentioned in the hadith of Imran. 


Moreover, the condition of not being in connection with who can block his 
chance of inheritance is added because if anyone like the father or his like 
among those who can shield him is available, he will not be given anything, 
and the person will take the whole of the inheritance. 


As for the assertion the brothers and sisters will not inherit anything at all in 
the presence of any of the son, the grandson of a male child, or the father of 
the dead, there is no difference of opinion concerning that among the people 
of knowledge. 


As for the fact that there is a difference of opinion as to whether or not brothers 
can inherit in the presence of the grandfather, that is because there is no 
evidence to establish either of the opinions. A group among the companions 
of the Prophet €}, among whom is Abu Bakr and Umar, opined that the 
grandfather should be preferred to the brothers, while some others among 
them, among whom is Ali and Zaid bin Thabit, opined that the brothers should 
block the chance of the grandfather. This difference is a broad one; those who 
opine that grandfather should block the chance of the brothers argue that 
grandfather is called father, while the other group argues that the grandfather is 
not a real father; calling him father is figurative. The difference, however, leads 
to the difference that occurs in the sharing that combines a grandfather and 
brothers of a dead person, as usually mentioned in the books of inheritance. 


As for the assertion that full-brothers will inherit in the presence of the 
daughters but half-brothers will not, that is because of the hadith of jabir 44%}, 
collected by Ahmad, Abu Dawud, Ibn Majah, At-Tirmidhi, and Al-Hakim, 
and authenticated by At-Tirmidhi. He said: the wife of Sad bin ar-Rabi came 
to the Messenger of Allah ¢} with her two daughters from Sad and said: 
O Messenger of Allah, these are Sad’s daughters, their father was killed from 
your army in the battle of Uhud. Their uncle took their father’s wealth, and he 
did not leave anything for them, but no one will marry them except they have 
some wealth. The Messenger of Allah <% replied her: Allah shall prescribe for 
us concerning that. Consequently, the verse of inheritance was revealed. The 
Messenger of Allah <Æ) then sent for the man — the daughter’s uncle —, and 
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said to him: Give Saď’s daughters two-third of the inheritance, their mother 
one-eighth, and take the remaining. This is a proof for the fact that brothers 
will inherit with the daughters of the dead. 


As for the assertion that the half-brothers will not inherit with the daughters, 
that is because of the word of Allah: 


If the man or woman whose inheritance is in question has left neither 
ascendants nor descendants, but left a brother or sister behind... [An-Nisa: 12] 


This verse was revealed to this effect as evident in some recitations. 


As for the fact that stepbrothers will not inherit in the presence of full-brothers, 
that is because of the hadith of Ali €}, where he said: You people read this 
verse: ...after the implementation of the will or payment of the debts incurred... 
[An-Nisa: 12], but you know that the Messenger of Allah <% ordered that 
debts are paid before the will is implemented, and that full-brothers, brothers 
from both parents, will inherit their brother, and stepbrothers, those from the 
same father alone, will not. That is, a man will inherit his brother from both 
parents, but he will not inherit his brother from only a father. 


Ahmad, Ibn Majah, At-Tirmidhi, and Al-Hakim reported the hadith, but its 
chain of transmission contains Al-Harith Al-Aawar, who is weak. However, 
there is a consensus about this issue. 


As for the assertion that the blood relations will inherit one another, that is 
because of the word of Allah: 


And the blood relations are preferred to one another (than others) in the Decree 
of Allah [Al-Ahzaab: 6] 


This implies that if someone dies and leaves no one behind who can inherit 
him except the blood relations among who are neither primary nor secondary 
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heirs, that is, those who will neither inherit by specifications nor remainder, 
they will inherit him in that case. 


Also because of the word of Allah: 
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There is a share for men from what is left by parents and close relatives, so also 
there is a share for women from what is left by parents and close relatives [An- 
Nisa: 7] 


That is because men, women, and relatives are those included in the blood 
relations. 


The hadith of Al-Miqdaam bin Madi Karb <: can establish this issue further. 
Ahmad, Abu Dawud, Ibn Majah, An-Nasai, Al-Hakim, and Ibn Hiban collected 
it, and Al-Hakim and Ibn Hiban authenticated it. He <4 reported that the 
Prophet 44 said: 
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Whoever leaves wealth behind, it is for his heirs, and I am the successor of 
whoever has no heir, I will pay blood money on his behalf and as well inherit 
him, and a maternal uncle shall be the successor of whoever has no heir, he will 


pay blood money on his behalf and as well inherit him. 


Ahmad, Ibn Majah, and At-Tirmidhi reported another hadith from the hadith 
of Umar <4), and At-Tirmidhi rated it good, that the Messenger of Allah <4) 


said: 


A maternal uncle will inherit whoever has no heir. 
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At-Tirmidhi, An-Nasai, and Al-Daraqutni also reported this hadith from the 
hadith of Aishah <}, and At-Tirmidhi rated it sound, but Al-Daraqutni 
claimed that there is a confusion in it. Abdur-Razaq collected it from a man 
among the people of Al-Madinah, al-Uqayli and Ibn Asakir collected it from 
the hadith of Abu Dardaa £4», and Ibn An-Najaar from the hadith of Abu 
Hurairah £% >}; all of them collected it with the chains linkable to the Messenger 
of Allah <4}. Summarily, it is a hadith with many chains of transmission, and 
the least of what could be said about it is that it is a good hadith. 


There is also this hadith: 


The son a peoples sister is part of them. 
It is an authentic hadith. It can also be used to establish this fact. 


Among the supportive evidences is the fact that the Messenger €#}} ruled 
that the blood relations of any woman accused of adultery and separated from 
her husband inherit the woman’s rejected child, because these people are not 
but only blood relations to the child. This is the little about these narrations 
here; the general comments about them have been made in the book Sharh 


Al-Muntagah. 


Moreover, looking closely at the hadith: 


What remains thereafter is for the male closest blood relation. 


It is possible we say that it indicates that the male relations are given preference 
over the female ones, which will then be supportive evidence to the hadith 
that negates the inheritance of the paternal and maternal aunts, and as well 
works in connection with the hadith: A paternal uncle will inherit. This way, we 
would have succeeded in resolving all the seemingly contradictory narrations 
under this section. Furthermore, some of the scholars are in support of this 
resolution, but the opinion of Abu Hanifah is only closer. 


ee 
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However, the companions of the Prophet <4} differed about the issue, so also 
those that came after them, but the majority of scholars support the opinion 
that permits blood relations to inherit. Moreover, as these evidences indicate 
that blood relations can inherit, they also inform that they should be preferred 
to the Muslim purse. That is, instead of remitting the remaining wealth after 
sharing of the inheritance into the general Muslim purse, it should be given to 
the available relatives of the dead. 


This fact can be supported by the hadith of ‘Aishah <è that is reported by 
Ahmad and the collectors of Sunan, and authenticated by At-Tirmidhi. She 
<®» reported that a freed slave of the Messenger of Allah <> fell from a palm 
tree and died, and was brought to the Messenger of Allah ¢}. The Prophet 
<Æ) asked the people: Does he has any heir or blood relation? The people 
replied in the negative. The Prophet <$} then said: Give his wealth to someone 
from his village. The statement of the Messenger of Allah <$): ...or blood 
relation is an indication that the blood relations should be given preference 
over the Muslim purse. 


Abu Dawud also collected from the hadith of [bn Abbas {> that people used 
to make alliance between one another and when they died they inherited one 
another, the act was later abrogated with the revelation of the verse of the Surah 
Al-Anfaal: 
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And the blood relations are preferred to one another (than others) in the Decree 
of Allah [Al-Anfaal: 75] 


However, the chain of transmission of this hadith contains Ali bin Al-Hasan 
bin Waqid, and there are some ill comments about him. Al-Daraqutni 
also collected it, and Ibn Sad collected the like of it from Abu Az-Zubayr. 
Nevertheless, the hadith indicates that the verse was revealed concerning the 
ruling of inheritance of the blood relations, and that it was revealed to stop the 
practice of inheritance of the allies from one another. 


As for the fact that in the case of rivalry the closest relative should be given 
preference, that is the truth that one cannot fulfil the order of Allah on him 
except he takes to. I have discussed this issue elaborately in the book; I titled 
Eedhahu al-Qawl fi Ithbaat Masalah Al-Aql, where I responded to those who 
opposed the fact that close relations should be given preference. 
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_ As for the assertion that a rejected child will not inherit except from his mother 
and his mother’s relatives, and that they can also inherit him, that is because 
of the hadith of Sahal bin Sad that is collected in Sahihayn and some other 
collections concerning the issue. The hadith is that which reported the case of 
the woman that was accused of adultery and was separated from her husband 
by swearing. The hadith mentioned that her child took after her lineage, and it 
then became practice that such child inherited his mother, and that the mother 
from him her compulsory share of inheritance. 


Abu Dawud also collected from the hadith of Amr ibn Shuaib, on the authority 
of father, from his grandfather, that the Prophet <> ruled that the inheritance 
of a rejected child be given to his mother and her heirs after her. But the chain 
of transmission of this hadith contains Ibn Lahihah, who is weak. 


Abu Dawud, At-Tirmidhi, An-Nasai, and Ibn Majah collected another related 
hadith to the issue from the hadith of Wathilah bin Al-Aqsa. He reported 
that the Prophet 4% said: A woman will take possession of three forms of 
inheritance: the inheritance of a slave she freed, the inheritance of her adopted 
child, and the inheritance of a child rejected to her. At-Tirmidhi commented 
that it is a strange but good hadith. However, its chain of transmission contains 
Umar bin Rubah At-Taglibee, whom scholars have given some ill comments 
about; meanwhile, Al-Hakim also authenticated it. 


Ahmad and Abu Dawud also reported another hadith from the hadith of Ibn 
Abbas <}. He reported that the Messenger of Allah €}} said: There is no 
Al-Musaaaat™® in Islam, but whoever have practiced it during the period of 
ignorance and got a child from it, the child shall be attributed to his relations. 
And whoever claims fatherhood to any child without a formal marriage, will 
not inherit the child and the child will not inherit either. 


At-Tirmidhi also reported from the hadith of Amr ibn Shuaib, on the authority 
of his father, from his grandfather, that the Prophet <$} said: 


Any man that commits illegal sexual intercourse with either a free woman or 
a slave woman and gets a child from it, the child is a bastard, neither will he 
aeri nor will he be inherited. 


56 Al-Musaaaat is a form of adultery whereby the master of a fenial slave sends her out for illicit act for 
her to pay him any debt she may owe him, or only for him to amass wealth. 
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However, the chain of transmission of this hadith contains Abu Muhammad, 
Isa bin Musa Al-Qurashi Ad-Dimashqi. Al-Bayhaqi commented that he is a 
known narrator. 


Abu Dawud also reported from the hadith of Amr ibn Shuaib, on the authority 
of his father, from his grandfather, that the Prophet <$} ruled that any bastard 
from either a free woman or a slave woman that is attributed to any man at the 
time of ignorance shall continue to be attributed to him. 


The chain of transmission of this hadith contains Muhammad bin Rashid 
Al-Makhhuli Ash-Shami; there are some ill comments about him. However, 
people of knowledge generally agree that a rejected child through swearing or 
a bastard will not inherit the father or the father’s relatives, and they will not 
inherit him also, rather; he will inherit his mother and her relatives, and they 
will inherit him as well. 


As for the assertion that a newborn will not inherit except his life is confirmed, 


that is because of the hadith of Abu Hurairah {<@) that is collected by Abu 
Dawud that the Prophet 4#} said: 


re ee 


If a newborn baby is confirmed alive, he is entitled to inheritance. 


The chain of transmission of this hadith contains Muhammad bin Ishaq; it is 
popularly known that there are ill comments about him. However, it is reported 
that Ibn Hiban authenticated it. Nevertheless, there is another hadith reported 
in the Musnad of Ahmad in the collection of his son, Abdullah, from the path 
of Al-Miswar bin Makhramah and Jabir bin Abdillah <% that the Messenger 
of Allah ¢¥ said: A newborn baby will not inherit except his life is confirmed. 


At-Tirmidhi, An-Nasai, Ibn Majah and Al-Bayhaqi also reported the hadith 
with the wording: If a baby is born by miscarriage but confirmed alive before he 
later died, the funeral prayer should be performed on him and should inherit. 


The chain of transmission of this version contains Ismail bin Muslim, who 
is weak. At-Tirmidhi commented about it thus: It is reported with a chain of 
transmission linkable to the Prophet <% but the one reported without the 
link to the Prophet £3} is better. This is also the resolution of An-Nasai about 
the hadith. Al-Daraqutni also commented in the book AlI-Ilal that the version 
of the hadith with a linkable chain to the Prophet 4% is not authentic. 
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Moreover, what is meant by the confirmation of the life of newborn baby is 
looking forward for any sign that will show that he is born alive, such signs 
are shouting, crying, or the likes. And there is no difference of opinion among 
the scholars that the life of a newborn baby should be confirmed before being 
entitled to inheritance. 


As for the fact that the inheritance of a freed slave is for the person who freed 
him if he does not have any relation to inherit him, and that the person will take 
any remaining property after the primary heirs of the slave take their portions, 
if he has any, that is because of the hadith: 


The fidelity of a freed slave is only to the person who manumitted him. 
This hadith is authentic; it is reported in the authentic books of collections. 


Ahmad also reported from the path of Qatadah, who reported from Salma bint 
Hamzah that her freed slave died and left a daughter, and when the Messenger 


» 


of Allah <} shared his inheritance, he <} gave his daughter half of the 
inheritance and Y’alaa the other half. And Y’alaa was a son of Salma. The men 
of the chain of transmission of this hadith are reliable, only that Qatadah did 


not hear from Salma bint Hamzah. At-Tabarani also reported the hadith. 


Al-Daraqutni reported a kind of this hadith, but from Ibn Abbas <) that 
Hamzah’s freed slave died and left a daughter and Hamzah’s daughter was also 
available, when the Prophet <} shared his inheritance he gave his daughter 
half of the inheritance and Hamzah’s daughter the remaining half. 


Ibn Majah also reported the like of the hadith from the hadith of the daughter 
of Hamazah’s; An-Nasai reported it in that manner as well. But the chain of 
its transmission contains Muhammad bin Abdir-Rahman bin Abi Layla, who 
is weak. However, there is a difference of opinion concerning the name of 
Hamzah’s daughter; some of the people of knowledge said it is Salma, while 
some others said it is Fatimah. Nevertheless, the two narrations contain 
evidences that support the fact that the heirs of a manumitted slave should 
have their share of the inheritance, while the remaining is given to the person 
who freed him or his relations. 


Moreover, there is a difference of opinion among the scholars concerning the 
case of a freed slave that left his master and his blood relations behind, that is, 
without the presence of anyone primary or secondary heirs, who should take 
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first? It is reported from Umar, Ibn Mas'ud, and Ibn Abbas ¢ 4} that they 
said the master will not inherit the blood relations of his freed slave, which, 
therefore, implies that he will not given preference over them. But some others 
opine that he should be given preference over them. This opinion suggests that 
he will be the one to take the remaining portion of the inheritance after the 
primary heirs in the absence of the secondary heirs. 


About the hadith of the freed slave of Hamzah, some people made evidence 
with it for the argument that the heirs of a master will be in the position to 
inherit the freed slave of their father after the primary heirs of the freed slave. 
But the truth is that he was the freed slave of Hamzah’s daughter, not Hamzah’s 
slave. 


Ibn Abi Shaybah reported another hadith from the hadith of Amr ibn Shuaib, 
on the authority of his father, from his grandfather. He <) reported that 
the Prophet +» said: The eldest son of a freed slave’s master will alone share 
from the inheritance of the slave, and a woman will not inherit anything from 
manumitted slaves except the slaves she freed herself or those her freed slaves 


freed. 


Al-Bayhaqi also reported from Ali and Zaid bin Thabit that they did not use 
to allow women to inherit from manumitted slaves except those they freed 
themselves. Al-Barqani reported another narration concerning this issue with 
the conditions that satisfy the conditions for authentic of hadith, he reported 
that Huzayl bin Shurahbil said: A man came to Abdullah bin Az-Zubayr and 
said: I freed a slave of mine and gave him total freedom, but he died and left 
no one to inherit him” Abdullah replied him: What you people called total 
freedom is not in Islam. That is a practice of the people of ignorance, you are 
the custodian of his wealth; you should therefore have his inheritance, but if 
you are not comfortable with it, we will take it from you and keep in the general 
Muslim purse. 


As for the assertion that it is forbidden to sell-off or give out a successive family 
title, that is because of the hadith of Ibn Umar €& reported in Sahihayn and 
some others collections that the Prophet <)> forbade selling off or giving out 
of the successive family title. There are many narrations under this section, 
some of which have been mentioned earlier in this work, the like of the hadith: 
A successive family title is like a family lineage; it should then neither be sold 
nor given out. Ibn Hiban and Al-Bayhaqi authenticated the hadith from the 
hadith of Ibn Umar €:&». 


The majority of scholars bear the opinion that it is not permissible to either 
sell or give out successive family title, but Malik opposed it, so also some of the 
companions of the Prophet 4#) before him. 
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As for the fact that people of different religions will not inherit one another, 
that is because of what Ahmad, Abu Dawud, Ibn Majah, Al-Daraqutni, and Ibn 
Sakan reported from the hadith of Abdullah bin Amr <4} that Messenger of 
Allah <8} said: 


The people of two different religions will not inherit anything from one another. 


At-Tirmidh also reported the like of this hadith from the hadith of Jabir 44%) 
but without the addition of, anything, contained in this hadith. However, its 
chain of transmission contains Ibn Abi Layla, who is weak. 


Al-Bukhari and some other collectors reported another hadith under this 
section from the hadith of Usamah <:> that the Prophet <4) said: 


A Muslim will not inherit a non-Muslim, so also a non-Muslim will not inherit 
a Muslim. 


Muslim reported this hadith as well. Al-Bukhari and some other collectors also 
reported the hadith: Did Aqil leave any house for us? Aqil and Talib were non- 
Muslims; they both only inherited Abu Talib. 


The people of knowledge generally agree that a Muslim will not inherit a non- 
Muslim, so also, a non-Muslim will not inherit a Muslim, but they disagree 
regarding the people of other religions among themselves. However, the hadith 
of Abdullah bin Amr and Jabir £8} is a good answer to that. 


As for the assertion that a murderer will not inherit someone he killed, that is 
because of the hadith of Amr ibn Shuaib, on the authority of his father, from his 
grandfather, that the Messenger of Allah <> said: 
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A murderer will not inherit anything. 


Abu Dawud and An-Nasai reported the hadith as well, but Al-Daraqutni 
claimed that it is a faulty hadith, butIbn Abdil-Barr found supportive narrations 
for it and thereof authenticated it. Malik, in Al-Muwatta, Ahmad, Ibn Majah, 
An-Nasai, Al-Shafi'i, Abdur-Razaq, and Al-Bayhaqi reported that Umar bin 
al-Khataab <2» heard the Prophet <4 saying: There is no inheritance for a 
murderer. But the hadith has disconnection in its chain of transmission. 


Al-Daraqutni reported another hadith from the hadith of Ibn Abbas 4: 
with a chain of transmission linkable to the Messenger of Allah <Æ}. He said: 
A murderer will not inherit anything, but its chain of transmission contains 
Khathir bin Muslim, who is weak. 


Al-Bayhaqi also reported another hadith from the hadith of Ibn Abbas 44% 
with the wording: No one will ever inherit anyone he kills, even if the person 
does not have any heir but him alone. In another version, it is reported with 
the wording: if even he is his father or his son, but its chain of transmission 
contains Amrr bin Barq, who is also weak. 


At-Tirmidhi and Ibn Majah also reported the hadith from the hadith of Abu 
Hurairah with the wording: 


A murderer will not inherit. 


However, its chain of transmission contains Ishaq bin Abdullah bin Abi Farwa, 
who is weak. Summarily, these narrations give support to one another, and will 
therefore be capable of establishing the ruling of a murderer will not inherit, 
without any distinction between a deliberate and non-deliberate killing. In 
addition, the ruling also depicts that the murderer will not share anything from 
the blood money of the killed or any other property. This is the opinion of Al- 
Shafi, Abu Hanifah, and large number of the people of knowledge. But Malik, 
An-Naqi, and Al-Hadawiyah opined that someone who killed mistakenly 
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should inherit the person he killed, but only from his property and not from 
the blood money. 


However, the difference made between the property of the killed and his blood 
money does not have any basis, and what At-Tabarani collected concerning 
the issue is enough to refute that claim. He reported that Umar bin Shaybah 
mistakenly killed his wife, and the Prophet 4} said to him: Pay her blood 
money, and you should not inherit anything from her. So also, what Al-Bayhaqi 
reported, that Adyy Al-Juthamee had two wives, and in the course of their 
fighting, one of them threw something at the other and she died. When the 
Messenger of Allah <# came around, he reported the case to him 4#», he 
<< then said: Pay her blood money, and she should not inherit anything from 
her. Al-Bayhaqi also reported that a man threw a stone and hit his mother. 
He then came to ask for his share of inheritance, the Messenger of Allah <4) 
said to him: Your share of her inheritance is the stone you threw. He <42} then 
ordered him to pay her blood money, and he did not share anything for him 
from the inheritance. There are many reports from the practice of many of the 
companions of the Prophet <) concerning this issue, Al-Bayhaqi and some 
others scholars mentioned a number of them in their works. 


Concerning the inheritance of the slaves from one another and from their 
masters, it is said that there is a consensus of scholars concerning the fact that 
slavery is one of the things that prevent one from having a share of inheritance. 
However, the consensus reported in this case is questionable, because the 
difference regarding whether a slave can inherit or not is known. 


We, therefore, argue that he should inherit, because there is no evidence that 
stops him from inheriting; rather, there is evidence in support of that. It is 
reported from the hadith of Ibn Abbas ¢2 that a man died during the time of 
the Messenger of Allah <2} and did not leave any heir behind except his slave. 
The Messenger of Allah <$} then gave the slave the man’s inheritance. Ahmad 
and the collectors of Sunan reported it, and At-Tirmidhi rated it sound. 


Moreover, some of the people argued that the slave was not given the 
inheritance primarily; rather, it was given to him by chance, but that argument 
is contradictory to what is apparent from the hadith. 
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Jihad is a voluntary obligation that must be done with and under an Islamic 
authority, whether good or bad, and with the permission of the parents”. 
If one engages in it with sincerity, it expiates all kinds of sins he might have 
committed before it, except a debt incurred and other people's right that must 
be returned. The help of unbeliever must not be sought except when necessary. 
It is compulsory that the army obeys their leader except in disobedience to 
Allah; and the leader should also return to his army to seek their advice in 
things he does, and he must be lenient with them, but not allow them to engage 
in forbidden acts. It is permissible that the authority conceals his mission 
when he moves out for Jihad. It is also permissible for him to send spies to the 
opponent's circle to seek information about them. It is the duty of the authority 
to arrange his soldiers and as well adopt flags and banners for identification. It 
is compulsory that the Muslim army call the unbelievers to three things before 
fighting; they should firstly call them to embrace Islam, secondly, they should 
give them the option of paying tribute, and finally fight them is they refuse all 
that. It is forbidden to kill women, children, and aged people in war except the 
situation calls for it. Mutilation and burning is forbidden. It is forbidden for 
anyone to flee from the battleground, except to other parties of the Muslims. 


57 Scholars have classified Jihad into two, the compulsory and voluntary. Jihad will become compulsory 
in some of these situations, when an Islamic authority calls everyone to Jihad or commands everyone 
to go out for Jihad at a time, or when Muslims are to drive the unbelievers that invade their land. In 
these situations, every Muslim will stand up to defend his or her land and Islam, and no permission 
of parents is sought in these situations. However, Jihad can be voluntary, and that is when the 
authority does not specify anyone, rather; he gives people the opportunity to choose to either go with 
him or stay behind, and that happens in the Jihad of requisition. 
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Lastly, it is permissible for the Muslim army to invade unbelievers by night, as 
it is permissible for them to tell lies and adopt deceit in wars. 

Explanation: 


I say: The importance of Jihad and persuasion towards as mentioned in both 
the Book of Allah and the Sunnah of His Messenger <$} are well and widely 
known. A number of people of knowledge have also written books concerning 
it. Allah, The Most High, commanded His servants to do Jihad in His way; with 
their souls and wealth. He commanded them to hasten towards it when calls 
are made for it, and He prohibited slothfulness in their approach towards it. It 
is also established that the Messenger of Allah 4} said: 


The early morning errand or movement in the way of Allah is better than this 
world and what it contains. 


This hadith is collected in Sahihaynand some other collections from the hadith 
of Anas». It is also established that he <> said: 


The paradise is under the auspices of swords. 


This hadith is reported in Sahihaynand some other collections from the hadith 
of Abu Musaand Ibn Abi Awfa <}. It is also collected in Al-Bukhari and 
some other collections that the Prophet ¢#> said: 
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Whoever his feet are covered with dust in the way of Allah, Allah will prohibit 
him from entering hell. 


ee 
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It is also established that the Prophet <% said: 


A day guard in the way of Allah is better than the world and what it contains. 
This hadith is also reported in Sahihayn from the hadith of Sahal bin Sad 44%). 


The collectors of as-Sunan also collected from the hadith of Muadh bin Jabal, 
which At-Tirmidhi authenticated, that the Prophet <% said: 
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Whoever fights in the way of Allah for only a period between two milking of a 
she-camel, paradise has been made compulsory for him. 


What a deed that makes paradise compulsory for someone who engages in it and 
prevents him from entering hell, and an ordinary early morning engagement in 
it and movement towards it is better than the world and what it contains! 


As for the fact that Jihad is a voluntary obligation, that is because of the hadith 
reported by Abu Dawud from Ibn Abbas €:} that he said: This verse of the 
Qur'an: 
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If you do not move forth (in the way of Allah), He will punish you with painful 
torment and replace you by another set of people, and you cannot harm Him at 
all; Allah is able to do all things. [At-Tawbah: 39] 


And these ones: 
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It was not becoming of the people of Al-Madinah and the Bedouins of the 
neighbourhood to stay behind the Messenger of Allah (sallallahu alayhi wa 
sallam - when goes out to fight in the way of Allah) and they should not prefer 
their lives to his. That is because they will not suffer from thirst, or fatigue, or 
hunger, in the way of Allah, or make any step that raises unbelievers’ anger, 
or inflict any injury upon an enemy, except that is written to their credit as 
righteous deeds. Surely, Allah will not waste the reward of the righteous. And 
they will not spend anything (in the way of Allah) small or big, or cross a valley, 
except that it is written to their credit, that Allah may reward them with the best 
of what they used to do. [At-Tawbah: 120-121] 


Have been abrogated by the verse that was revealed after them, that is: 
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And it is not proper that the believers go out to fight all together. It is enough 
that only a party goes forth from every troop of them, that they (those left 
behind) may get instructions in the religion, such that they may warn their 
people when they return to them, so that they may beware of evil. [At-Tawbah: 
122] 


Ibn Hajar rated this hadith good. However, At-Tabari said: It is possible that 
the verse: If you do not move forth (in the way of Allah), He will punish you 
with painful torment... talks about a special instance, like the instance of the 
Prophet <% calling everyone to move out for Jihad while some people stayed 
back. Ibn Hajar thus commented: What is apparent is that the verse talks about 
special cases of invitation into Jihad and not that it has been abrogated. 
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However, Al-Hasan Al-Basri supported the opinion of Ibn Abbas <4 that 
the verse had been abrogated, as reported by At-Tabari from both of them. 
From the evidences that depict that Jihad is a voluntary obligation is that the 
Prophet <4) used to lead people to war himself sometimes and at another he 
would send people out for it while he stayed back at home, making do with 
the participation of only some parties of the Muslims. Also, he <4% used to 
send detachments from his army to different places from time to time, and 
sometimes some of the Muslims would be in the battle while others stayed at 
home. 


The opinion of the majority of scholars is that Jihad is a voluntary obligation. 
However, Al-Mawardi took to the opinion that it was obligatory upon the 
Muhajirun - those who migrated from Makkah to Al-Madinah among the 
companions, and Al-Suhaylee opined that it was compulsory upon the Ansar 
- the people of Al-Madinah among the companions who accommodated the 
Muhajirun {4%}. However, Ibn Musayyib opined that it is a compulsory act 
upon every Muslim, while some other groups of scholars were of the opinion 
that it was only compulsory during the period of the companions. 


As for the assertion that it must be done with and under the Islamic authority, 
either good or bad, that is because none of the evidences that mention the 
obligation and importance of Jihad, as well as those that persuade towards 
it, from both the Book of Allah and the Sunnah of His Messenger 44> state 
otherwise. That is, none of these evidences gives the condition that the leader 
must be good, or that the commander of the Muslims in the battle must be 
trustworthy. Rather, Allah ordains these qualities upon His servants without 
any peculiarity to time, place, individuals, or leadership, good or bad. Therefore, 
making trustworthiness of the authority the condition for the obligation of 
Jihad does not have any basis born out of knowledge. 


In addition, a dissolute person can sometimes be more useful in Jihad than a 
pious or dutiful person can, and what supports that, had been reported in the 
available texts of the religion, as it is well known. 


For instance, Ahmad in Al-Musnad from the report of his son, Abdullah, Abu 
Dawud, and Said bin Mansur collected this hadith from the hadith of Anas 
<<». He reported that Messenger of Allah <> said: Three things are from the 
fundamentals of faith: F irstly, abstaining from labelling someone who proclaims 
Laailaha illa Allah - there is none worthy of been worshipped sincerely except 
Allah - Kafir for a sin he committed; he should not be removed from the fold of 
Islam for his deeds. Secondly, believing that the obligation of Jihad ever exists 
since Allah raised me as a Prophet, until the last group of nation will fight 
Ad-Dajal; no evil perpetration of an unjust leader or kindness of a good one 
can abolish it. Thirdly, nothing is paramount in Jihad than the intention of the 
person fighting in the way of Allah that word of Allah reign supreme. 
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It is also reported in Sahihaynand some other collections from the hadith of Abu 
Musa {4%} that the Messenger of Allah € was asked concerning someone 
who fights to display his power, and someone who fights with enthusiasm, and 
the other that fights for showing off, who among these people fights in the way 
of Allah. The Prophet <4) replied: 


He who fights for the word of Allah to reign supreme is the one who fights in the 
way of Allah. 


_ As for seeking the permission of the parents, that is because of the hadith 
Abdullah bin Amr €}. He reported that a man came to the Prophet 4% 
= seeking permission to fight Jihad. The Prophet <$ asked him: Are your 


parents alive?, The man answered in affirmative. He <} then said: 


Your fighting in the way of Allah is in them. 


In another narration of Ahmad, Abu Dawud, and Ibn Majah the man was 
reported to have said: Here I am O messenger of Allah! I have come to fight 
with you in the way of Allah, but I left my parents crying. The Prophet €) 
then said: 


Go back to them and make them laugh as you made them cry. 
| Muslim also reported another version of this hadith. 


Abu Dawud also reported from the hadith of Abu Sa‘id <4) that a man 
migrated to the Messenger of Allah <) from Yemen, and the Prophet <3} 
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asked him: Do you have anyone in Yemen? The man replied: Yes, my parents. 
The Prophet 4#) asked him again: Did they give you permission to come? 
He replied: No. He <4) then said: Go back and seek their permission, if they 
permit you, you can then come and fight in Allah’s way, otherwise, stay and 
take care of them. Ibn Hiban authenticated it. 


Ahmad, An-Nasai, and Al-Bayhaqialso reported from the hadith of Muaawiyah 
bin Jaahimah as-Sulami, that Jaahimah came to the Prophet ¢# and said: O 
messenger of Allah, I wish to go out and fight in the way of Allah, but I have 
come to seek your advice concerning that. He was asked whether his mother 
was alive or not, and he answered in affirmative. The Prophet <4 then said: 
Be dutiful to her; because your paradise is under her feet. But scholars widely 
differ about the chain of transmission of this hadith. 


Moreover, the majority of scholars opine that it is compulsory for a child to 
seek the permission of his parents in Jihad and that it is forbidden for him 
to engage in it without the permission of either one or both of them, because 
being dutiful to them is a compulsory obligation while Jihad is a voluntary one. 
However, they added that if Jihad becomes compulsory, it is then not necessary 
for him to seek their permission. 


The hadith reported by Ibn Hiban from the hadith of Abdullah bin Amr 44%} 
concerning this issue indicates that. He said: A man came to the Messenger 
of Allah {> and asked him concerning the best of deeds, he ¢#¥ answered: 
As-Salah, the man asked again: And which one after that? He <% replied: 
Jihad - fighting in the way of Allah . The man then said: But I have parents who 
are alive. The Prophet <> then said: I advise you to stay and take care of your 
parents, that is better. The man then said: By He Who raised you with truth, I 
shall leave them and fight in Allah's way. The Prophet ¢ thereof replied him: 
You know better about your affair. 


Moreover, scholars say that this hadith is taken for a compulsory Jihad, that 
is, when it becomes compulsory upon someone who has one of his parents or 
both alive to join people in Jihad. And this understanding is necessary in order 
to marry those narrations together. 


As for the assertion that Jihad with sincerity of intention expiates all sins except | 
debts, which the person needs to pay-up, that is because of the hadith of Abu 
Qatadah {: that is collected by Muslim and some other collectors. He 44% 
reported that a man said to the Messenger of Allah £4}: O messenger of Allah, 
what if I am killed in the path of Allah, would that expiate my sins? The pai 


d4 replied: 
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Yes, if you persevered in the course and you have done that seeking Allahs 
reward and moving forward into the battle not fleeing away, except debt; Jibreel 
- may Allah be pleased with him - informed me of that. 


Ahmad and An-Nasai also reported the like of the hadith from the hadith of 
Abu Hurairah. 


Muslim and some others also reported from the hadith of Abdullah bin Amr 
{Y that the Messenger of Allah <4} said: 


All the sins of a martyr are forgiven except the debt. 


At-Tirmidhi also reported the hadith from the hadith of Anas €&}. 
Furthermore, this ruling affects all other people's right without any distinction 
between a right and the other, be it the rights that are related to blood or those 
related to wealth. There is no difference between the two. 


As for the fact that the help of a non-Muslim is not sought in Jihad except when 
necessary, that is because of the statement of the Messenger of Allah <$} to 
polytheist that sought to fight with him: Go back, I do not seek any assistance 
of polytheist in war. When the man embraced Islam, he <} allowed him to 
join his army. Muslim and some other collectors reported it from the hadith of 
Abu Hurairah €&). 


Ahmad, Al-Shafi‘i, and At-Tabarani collected the kind of the hadith from the 
hadith of Khubayb bin Abdur-Rahman, on the authority of his father, from his 
grandfather, and the men of its chain of transmission are trustworthy. 


Ahmad and An-Nasai also reported from the hadith of Anas <} that the 
Messenger of Allah €} said: Do not seek light from a polytheist's light. 
The chain of transmission contains Azhar bin Rashid, who is weak, but the 
remaining men of the chain are trustworthy. 


Al-Shafi‘i also reported from the hadith of Ibn Abbas <) that the Prophet <4) 


ee aaa, Ses a 
is et Sa a aa eh ee sae Sete SS ah eee is re 750 ys A 6 aN EE es ee a eh ie ede S 


Book of Jihad and History tty Out US 


sought the assistance of some persons from the Jews at the battle of Khaybar. 
Abu Dawud also reported that in its book Al-Maraseel from the hadith of Az- 
Zuhri. At-Tirmidhi also reported it with a Mursal chain. 


Ahmad, Abu Dawud, and Ibn Majah reported another hadith from the hadith 
of Dhi Mikhbar. He said: I heard the Messenger of Allah <4} saying: 
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You shall make a peace treaty with Rome, and you shall engage in wars while 
they are behind you, though they are enemy. 


A large number of the people of knowledge bear the opinion that it is not 
permissible to seek the assistance of non-believers in Jihad, while some others 
opine that it is permissible. The evidence of those who permit it is that the 
Messenger of Allah 4#} allowed the hypocrites to fight with him during the 
battle of Uhud where Abdullah bin Ubayy later cut-off his people from the 
Muslim army. So also, he made use of some of them at the battle of Hunayn. It 
is also reported in the books of history that a man called Quzmaan went with 
the Messenger of Allah <Æ to the battle of Uhud and he was a polytheist, 
and he alone killed three persons from Abdud-dar’s clan, the flag bearers of 
the disbelievers. He fought so much that the Prophet <4} commented about 
him: Allah will at times help this religion with a dissolute person. Among the 
evidence they cited is the case of people of Khuzaaah who joined the Prophet 
<>» against the Quraysh in the year of the Conquer of Makkah while they 
were polytheists. 


Therefore, the way of marrying these narrations together is to say that it is not 
permissible to seek the assistance of non-Muslims in Jihad except when that 
becomes necessary; not at wish, when that is not necessary. 


As for the assertion that it compulsory for the army to obey their leader ai 
in disobedience to Allah, that is because of the hadith of Abu Hurairah 44% 
that is reported in Sahihayn and some other collections that the Prophet ($) 
said: 
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Whoever obeys me has indeed obeyed Allah, and whoever disobeys me has 
indeed disobeys Allah, so also, whoever obeys the leader has indeed obeyed me, 
and whoever disobeys the leader has indeed disobeys me. 


Another proof is what is reported from Ibn Abbas <} concerning this word 
of Allah, The Most High: 


Kia pA als tg abl oh Lab 


Obey Allah and the Messenger (Muhammad >, and the people of authority 
among you. 


He said: This verse is revealed in respect of Abdullah bin Hudhafah bin Qays 
when the Messenger of Allah £2} chose him to lead a detachment of the 
Muslimarmy. Ahmadand Abu Dawud reported it, and it is also in Sahihyan. 


It is reported in Sahihayn as well, this hadith of Ali <4»). He said: The 
Messenger of Allah <4) sent a detachment out for a mission and chose a man 
from Al-Ansar a leader over them and commanded them to listen and obey 
him. While they were on their journey, the soldiers made him angry over an 
issue, he then said to them: Gather some fire-wood for me and the people did. 
He said to them: Set fire on it, which they also did. He then asked them: Did 
the Messenger of Allah <$} not order you to listen and obey me, and they 
replied him in affirmative. He said to them: Enter the fire, the people looked at 
one another and said: We have run unto the Messenger of Allah <$} only to 
be saved from fire. They were in that state until his anger subsided and the fire 
was extinguished. When they returned home, they informed the Messenger of 
Allah <2 of what transpired and he ¢ said: 


If they entered, they would not have ever come out it. 


He <Æ} also added: 
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There is no obedience in sinful acts; obedience is only in what is good. 


The narrations under this section are many, and it is stated elaborately in some 
of them that there is no obedience to the creature in disobedience to the Creator. 
The obedience to the leaders is only if they do not command disobedience to 


Allah. 


As for the fact that the leader should be seeking the counsel of his soldiers, be 
kind to them, and stops them from forbidden acts, that is because all that are 
involved in the word of Allah, The Most High: 


..and consult them in the affairs [Ali ‘Imran: 159] 


Moreover, the Prophet <} used to seek the advice of his army in his affairs, 
and that occurred from him <% on several occasions. 


Muslim and some other collectors reported that the Messenger of Allah <4% 
sought the advice of his companions when he heard about the return of Abu 
Sufyan from his trade. The story is a popular one. It is mentioned in the hadith 
that Sad bin Ubadah <4} said to the Messenger of Allah 4%}: By He Who has 
my soul, if you were to command us to dive into the sea with our horses, we 
would have dived into it. 


Ahmad and Al-Shafri reported that Abu Hurairah 44} said: 


I do not know anyone at all that consults his companions as much as the 
Messenger of Allah £2» used to consult his companions. 


Furthermore, Muslim and some others reported from the hadith of ‘Aishah 
<4» that she heard the Messenger of Allah 4#) saying: 
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O Allah! Whoever assumes leadership over any affair of nation and he is lenient 
with them, be lenient with him. 


Muslim also reported from the hadith of Maqal bin Yasaar 4} that the 
Messenger of Allah <> said: 
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There is no leader who assumes leadership over the Muslims and does not strive 
in respect of their affairs and be sincere to them, except that he will not enter 
paradise with them. 


Abu Dawud also reported from the hadith of Jabir <4) that the Messenger of 
Allah <3 used to move behind the army when on a journey in order to urge 
on the weak people, or pick them up, or pray for them. 


Ahmad and Abu Dawud also reported from the hadith of Sahal bin Muadh, 
on the authority of his father. He said: We were with the Messenger of Allah 
<#-» in so and so battle while some people blocked a road, the Messenger of 
Allah <% thereupon sent a caller to announce to the people that whoever 
confined people's abode or rub people's way will not have reward of Jihad. The 
chain of transmission of the hadith contains Ismail bin Ayyash, who is weak; 
Sahal bin Muadh is also weak. Nevertheless, there are evidences that depict the 
obligation of the act of commanding good and forbidding evil, and the best 
people to engage in this act are not but the leaders. 


As for the fact that it is permissible for a leader to conceal his mission when 
he moves out for Jihad, that is because of the hadith of Kab bin Malik that the 
Prophet ¢#} used to conceal his mission when he went out for jihad. The 
hadith is Sahihayn and some other collections. 


As for the asia a of sending spies to the opponent's circle, that is because 
of the hadith of Jabir <» reported in Sahihayn and some other collections that 
the Prophet ¢} said on the day of the battle of al-Ahzaab: Who will get me 
information about the people? And Az-Zubayr answered: I. It is also reported 
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in Muslim and some other collections that the Messenger of Allah ¢#} sent 
some spies to look out for Abu Sufyan’s caravan. It is also established that he 
sent someone to get the number of the opponent's army on the day of the battle 
of Badr. It is mentioned as well in the books of history and conquests that he 
<<) used to send spies to the opponent's circle and stay somewhere between 
his army and the opponent's army. 


As for the fact that the leader should arrange his army during war and make 
flags and banners, that is because it is popularly reported from the Prophet 
<$} that he used to arrange his soldiers when he faced the enemy. He 44) 
would command some of them to be stay in some places and others in some 
other places. Among those instances was the battle of Uhud where he 4% 
commanded bowmen to stand at a place and told them not to leave the place 
even if they saw birds made off with him and other soldiers. 


As for the flags and banners, the Prophet +} used to adopt flags as reported 
in the hadith of Ibn Abbas 2, collected by At-Tirmidhi and Abu Dawud. It 
is reported in the hadith that he said: The Prophets 4#) flag was black while 
his banner was white. 


Abu Dawud also reported from the hadith of Simaak bin Harb from a man 
among his people, who also reported from another man from his people. He 
said: I saw the Prophet's flag <Æ}, it was yellow. But the chain of its transmission 
contains unknown narrators. 


The collectors of Sunan, Al-Hakim and Ibn Hiban also reported from the hadith 
of Jabir <) that the Prophet <<} entered Makkah, when he conquered it, 
with a white banner. Also, in the hadith of Al-Harith bin Hassan that he saw 
black flags in the Prophet’s masjid <3}. At-Tirmidhi and Ibn Majah collected 
it and the men of its chain of transmission are men of authentic transmission. 


There are other narrations under the section as well. 


As for the assertion that it is compulsory that the Muslim army calls to the three 
things mentioned, before fighting, that is because of the hadith of Sulayman 
bin Buraydah, on the authority of his father, which is reported by Muslim and 
some other collectors. He said: Whenever the Messenger of Allah ¢#} sent 
someone to lead an army or a detachment, he would always admonish the 
person of the fear of Allah privately, between the two of them alone, and then 
wished the remaining soldiers farewell. He would then say to them: Fight in 
the name of Allah and for the sake of Allah, fight only the disbelievers in Allah; 
fight them, but do not assault, betray, or mutilate them, and do not kill their 
children. When you meet them, call them to three things, and accept any one of 
them they wish to choose and then abstain from fighting them. Call them into 
Islam, if they accept and embrace Islam, accept them and do not fight them 
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any longer. However, ask them to migrate from their land and come and settle 
down with the emigrants in Al-Madinah; and inform them that if they do that, 
they will have the same right as the emigrants, for and against. If they refuse, 
inform them that will only be like Bedouin Arab Muslims; they will have the 
same right as other Muslims but they will not have shares from war booty and 
spoils of war except they engage in Jihad. If they refuse this first offer, then 
request them to pay tribute, and if they also refuse, then seek Allah's help on 
them and fight them. 


There are other narrations under this section. The majority of scholars bear the 
opinion of the obligation of starting with calling to Islam for the people who 
have not received the message of Islam before, and that it is not compulsory 
for people who already have information about Islam. However, some other 
scholars opine that it is compulsory whether the people are aware of Islam or 
not, while some opine that it is not compulsory at all. 


As for the assertion that it is prohibited to kill women, children, and the aged 
except when necessary, that is because of the hadith of Ibn Umar <) reported 
in Sahihayn and some other collections. He said: A woman was found killed 
in a battle. The Prophet <% then forbade from killing women and children. 


Abu Dawud also reported from the hadith of Anas <} that the Messenger 
of Allah <Æ} said: Do not kill aged people, or young children, or women. But 
the chain of its transmission contains Khalid bin Al-Farz, and there are some 
ill comments about it. 


Ahmad, Abu Dawud, An-Nasai, Ibn Majah, Ibn Hiban, Al-Hakim and Al- 
Bayhagi also reported from the hadith of Rabaah bin Rabi that the Messenger 
of Allah <4 said: 
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Do not kill children and workmen. 


Ahmad also reported from the hadith of Ibn Abbas {ė®&} that the Prophet 
£4} said: Do not kill children and the people of hermitage. The chain of its 
transmission contains Ibrahim bin Ismail bin Abi Habibah, who is weak, but 
Ahmad certified him. 


Ahmad reported another hadith, so also Isma'il in his Mustakhraj from the 


hadith of Kab bin Malik <4), from his uncle, that when the Prophet <3} sent 
to Ibn Abi Al-Huquuq at Khaybar he forbade the people from killing women 
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and children. And the men of its chain of transmission are men of authentic 
transmission. 


Ahmad and At-Tirmidhi also reported the hadith from the hadith of Samrah 
with a linked chain of transmission to the Messenger of Allah <), which At- 
Tirmidhi authenticated, with the wording: Kill the old people of the polytheists 
and spear their younger ones. It is said that scholars generally agree upon the 
prohibition of killing women and children except when that becomes necessary, 
like when the opponents use them to cover up or when they themselves fight. 


Abu Dawud also reported in Al-Maraseel from Ikrimah that the Messenger of 
Allah >» at the battle of Hunayn passed by a woman who had been killed, he 
<<» then asked: Who killed this woman. A man replied: I did, O messenger 
of Allah. I captured her and took her behind me on my ride. But when she saw 
us been defeated, I noticed her trying to pick my sword and kill me, thereupon 
I killed her” The Messenger of Allah <) did not blame him. At-Tabarani 


reported it as well in Al-Kabir, but with a linkable chain of transmission. 


As for the prohibition of mutilation, that is because of the hadith of Sulayman 
bin Buraydah, on the authority of his father that was mentioned shortly. It 
contains the statement of the Prophet <3: ...and do not mutilate. Ahmad 
and Ibn Majah also reported the like of the hadith from the hadith of Safwan bi 
n Assaal. The Ahadith under the prohibition of mutilation are many. 


As for the prohibition of burning, that is because of the hadith of Abu Hurairah 
<2» that is reported by Al-Bukhari and some other collectors. He said: the 
Messenger of Allah <% sent us out for a mission and said to us: If you catch so 
and so person, he mentioned two people by their names, burn them, but when 


we were about going, he said to us again: 
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I asked you to burn so and so persons, but no one has the authority to torment 


anyone with fire except Allah, if you catch them, only kill them. 


As for trees, idols, and properties, Shariah has given permission to all that, if 
there is a benefit in it or the situation calls for it. 


As for the prohibition of fleeing from battleground, Qur'an talks directly about 
that. It says: 
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And whoever turns his back to them that day, unless it is a stratagem of war or 
to retreat to a troop (of his own), he indeed has invited the wrath of Allah upon 
himself, and his abode is Hell, and worst indeed is that destination. 
[Al-Anfaal: 16] 


It is also established in Sahihayn and some other collections that fleeing away 
from battle is from the seven abominations. Moreover, there is no difference 
of opinion among the scholars about this prohibition in a broad sense, but 
they differ about what could cause or necessitate fleeing away. Allah, The Most 
High, grant the permissibility of running back to one’s troop, so also the fleeing 
of strategy. These instances also involve leaving the battlefield but they are not 
really acts of fleeing away. 


As for the fact that it is permissible to invade the unbelievers by night, that is 
because of the hadith of As-Sab bin Jathamah in Sahihyan €:} and some other 
collections that the Messenger of Allah <$ was asked about the unbelievers 
if invaded at night and their women and children were killed along with them. 
The Prophet <Æ} replied: 


They are from them. 


Ahmad, Abu Dawud, An-Nasai and Ibn Majah also reported from the hadith 
of Salamah bin Al-Akwaa €}. He said: We invaded Hawazin at night in our 
outing with Abu Bakr, the Prophet <% sent him to lead us. 


At-Tirmidhi said about this issue: Some of the people of knowledge opine that 
invasion by night is permissible, but some others detest it. However, Ahmad 
and Ishaq in their comments said: It is not wrong to invade the enemy at night. 


As for the permissibility of telling lies during war, that is because of what 
Muslim and some other collectors collected from the hadith of Jabir €} that 
when the Messenger of Allah {3} sent Muhammad bin Maslamah to go and 
kill Kab bin Al-Ashraf, he said: O messenger of Allah, give me permission. 
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The Prophet 44> replied him: Yes, I have. He, Muhammad bin Maslamah, 
meant that the Prophet ¢#} should permit him to trick Kab bin Al-Ashrat 
with a discussion even if were to be a lie, as it occurred in the story. Al-Bukhari 
reported it as well. 


Muslim reported another hadith from the hadith of Ummu Kulthum bint 
Uqbah ¢@}. She said: I did not hear the Messenger of Allah giving permission 
for a lie to be told except during wars, or when making reconciliation between 
people, or in the discussion of a man with his wife and a wife with her husband. 
However, the lies meant in this hadith is in an indirect references or speeches 
made in discussion, as well as signals made in the discussions, in any way 
possible, so that the hadith will not imply plain lies, as said by some of the 
people of knowledge. 


As for the permissibility of making a trick or adopting deceits in a war, that is 
because of the hadith of Jabir <) in Sahihayn that the Messenger of Allah 
>» said: 


War is trick 


It is also reported in Sahihayn from the hadith of Abu Hurairah <> that the 
Messenger of Allah 4#) called war trick. 


Al-Nawawi, while commenting on this issue, said: scholars generally agree that 
making a trick is permissible in a war with non-believers in any way possible, 
so far it does not involve breaking a treaty made with them. 
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The war booty taken by the army is divided into five; the Imam will take one- 
fifth of it and keep it for his office use, while the remaining four-fifth will be 
shared among the army. When sharing the portions that belong to the army, 
the equestrians among the soldiers will take three shares while any soldier on 
his feet will have only one, and there is no distinction between the strong and 
the weak among them; they will all have equal shares according to their state. 
Also, there is no difference between those who participated in the fighting 
and those who did not, once the person is present at war. In addition, it is 
permissible that the Imam gives some of the soldiers additional shares as gifts 
as he may wish. However, the Imam will take As-Safee - the leader's share of the 
booty” and will also take his share of the booty as other members of the army. 
It is also permissible he gives anyone who is present in the sharing something 
from the booty, as he can also give some people from the war booty to gain 
their interest into the religion or make them passionate about the religion, if 
he sees that being necessary. Moreover, if the unbelievers return the properties 
they took from the Muslims, they will be given back to their owners. It is also 
prohibited for any soldier to benefit from anything from the booty before it 
is shared except a meal or fat. It is forbidden for any of them to take anything 
from the booty before it is shared. The captives of the war are regarded as part 
of the war booty and it is permissible to either kill them, or take ransom for 
releasing them, or free them. 


Explanation: 


I say: As for the assertion that the war booty taken by the army is divided into 
five; the Imam will take one-fifth of it and keep it for his office use, while the 
remaining four-fifth be shared among the army, that is because of the word of 


Allah: 
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And know that whatever of war booty that you may gain, verily one-fifth of 
it is for Allah, and for the messenger <$}, and for the near relatives of the 
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messenger {4%}, and for the orphans, the poor, and the wayfarer.... [Al-Anfaal: 
41] 


There are some other verses of the Gracious Qur'an about the matter of the war 
booty and spoils of war. 


Abu Dawud and An-Nasai reported concerning this matter from the hadith of 
Amrr bin Abasah <4}. He said: The Messenger of Allah <> lead us in prayer 
one day, facing a she-camel from the war booty, making it a screen between 
him and the passers-by. After the prayer, he took a thread of hair from a side of 


the she-camel and said: 
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It is not permissible for me from your booty as little as this, except one-fifth of it, 
and the one-fifth will also be returned to you. 


Ahmad, An-Nasai and Ibn Majah on the like of this hadith from the 
hadith of Ubadah bin As-Saamit <:&}, and Ibn Hajar considered it a sound 
hadith. Ahmad, Abu Dawud, An-Nasai, Malik and Al-Shafi'i also reported the 
like of the hadith from the hadith of Amr ibn Shuaib, on the authority of his, 
from his grandfather; Ibn Hajar also rated sound. The hadith is also reported 
from the hadith of Jubayr bin Mutim and Al-Urbaadh bin Saariyah «>. 


As for the fact that when sharing the portions that belong to the army, the 
equestrians among the soldiers will take three shares while the soldiers 
on their feet will take one each, that is because of the narrations that were 
reported concerning it. Among these narrations is the hadith of Ibn Umar 
{<> in Sahihayn. The collectors of Sahihayn have also reported with different 
wordings, and some of them have it that the Prophet <} gave the equestrians 
among the army three shares and the soldiers on their feet only one each. A 
hadith with that interpretation is also reported in Sahihayn from the hadith of 
Anas {4}, so also, from the hadith of Urwah al-Baariqi {4>}. ee those 
narrations also is the report of Ahmad from the hadith of Az- Zubayr 4.2», and 
the men of its chain of transmission are men of authentic transmission. Among 
them also is the hadith of Abu Ruhm <4) that is Pon by Al-Daraqutni, 

Abu Yalaa, and At-Tabarani, the hadith of Abu Hurairah <> that is reported 
by At-Tirmidhi and An-Nasai, and the hadith of Jarir <: » that is reported by 
Muslim and some others. Among these narrations also are the narrations of 
Utbah bin Abdu that are reported by Abu Dawud, and that of Jabir and Asmaa 
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bint Yazid <4% that are reported by Ahmad. There are other narrations under 
the section as well. 


What is mentioned here is the opinion of the majority of scholars; however, 
some of the people of knowledge opine that the equestrians among the army 
will take two shares while those on their feet take one each. These scholars made 
evidence with the hadith of Mujammi bin Jaariyah that is reported by Ahmad 
and Abu Dawud. He said: When the messenger of Allah ¢} shared the booty 
of the battle of Khaybar he divided it into eighteen portions, and the soldiers 
were one thousand five hundred in number, among whom three hundred were 
equestrians. He <4 gave each of the riders two shares and those who came on 
their feet one each. 


However, this hadith is weak. Abu Dawud commented about it thus: there is a 
fault in this hadith; it mentioned that the equestrians were three hundred but 
they were only two hundred. 


As for the fact that the soldiers will have equal shares according to their states 
without any distinction between the strong and the weak and between those 
who fought and those who did not, that is because of the hadith Ibn Abbas 
{> reported by Abu Dawud and Al-Hakim. And it is authenticated by Abu 
Al-Fath in the book Al-Iqtiraah, with Al-Bukharis condition of authenticity. 
He said: The Messenger of Allah shared the booty of the battle of Badr between 
those who fought and those who did not equally, after some disagreements 
among them. Allah then revealed the verse: 
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PA ask you (O Muhammad 4%; M ) concerning the spoils of war. Say: The 
spoils are for Allah and the messenger. So fear Allah and adjust all matters of 
difference among you, and obey Allah and His Messenger (Muhammad <% }) if 
you are believer. 


Ahmadalso reported the like of it from the hadith of Ubadah bin As-Samit 44%} 
with the chain of transmission whose men are men of authentic transmission. 
He also reported it from the hadith of Sad bin Malik <4} that he said: O 
Messenger of Allah, someone will be the most powerful fighter of his group 
of army and will have the same share of the booty as others, how come? The 


messenger of Allah «4# replied: 
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Look, O Ibn Ummi Sad’! Is it not by the (prayers of the) weak ones among you, 
you are been victorious and blessed (with the spoils of war)? 


Al-Bukahri reported it also, so also An-Nasai from Musab bin Sad, he said: Sad 
thought that he was superior to others among his group of army, the Messenger 
of Allah <2} replied him: 


Is it not by the (prayers of the) weak ones among you, you are been victorious 
and blessed (with the spoils of war)? 


Ahmad, Abu Dawud, An-Nasai, and At-Tirmidhi also reported the like of the 
hadith, and At-Tirmidhi authenticated it. 


As for the fact that it is permissible that the Imam gives some of the soldiers 
additional things as gifts, that is because of the hadith reported by Muslim and 
some other collectors concerning the issue. They reported that the Messenger 
of Allah € gave Salamah bin Al-Akwa the share a soldier that came on feet 
and that of a soldier that came on ride together. Ahmad, Abu Dawud, At- 
Tirmidhi, and An-Nasai reported another hadith; and al-Mundhiri referred it 
to Muslim in his book Mukhtasar As-Sunan, that the Prophet <} gave Sad 
bin Abi Waqaas a share as a gift from the spoils of the battle of Badr. 


Moreover, this submission is the opinion of the majority of scholars about this 
issue; some of them even reported consensus of the scholars about it. However, 
they differ about, from where should the gifts be taken, is it from the general 
booty or from the one-fifth belonging to the Imam? 


There is a narration concerning giving gifts to the detachment of an army as 
well, and that is the hadith of Habib bin Abu Maslamah reported by Ahmad, 
Abu Dawud and Ibn Majah, while Ibn Jaarud, Ibn Hiban and Al-Hakim 
authenticated it. It is mentioned in the hadith that the Prophet <>} in an 
outing, shared one-fourth of the remaining four portions of the spoils left after 
deducting one-fifth between the detachment of his army at the commencement 
of the journey, when he returned he shared one-third of it between them. 
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Ahmad, Ibn Majah, and At-Tirmidhi reported the like of it from the hadith of 
Ubadh bin Saamit, and Ibn Hiban authenticated it. 


Ahmad and Abu Dawud reported another hadith from the hadith of Man bin 
Yazid <», which At-Tahawi authenticated. He said: I heard the Messenger of 
Allah 4 (By saying: 


a, B 


4 th i5 JES $ 


There is no gift from the booty except after deducting one-fifth. 


In Sahihayn from the hadith of Ibn Umar 4), it is reported that the Messenger 
of Allah <> used to give some of the soldiers in the detachment presents, 
besides the general shares for the whole army, but the one-fifth used to be 
deducted from all the spoils at a time . It is also reported in Sahihayn that the 
Prophet €» gave each soldier of a detachment one she-camel. There are many 
other narrations under this section. 


As for the assertion that the Imam will take As-Safi — the leader’s share of the 
booty — as well as his share of the booty as other members of the army, that 
is because of the hadith of Yazid bin Abdullah bin Ash-Shikhir reported by 
Abu Dawud and An-Nasai. Abu Dawud and al-Mundhiri were silent about its 
state, that is, about whether it is authentic or not. He said: When we were at al- 
Marbad a man entered unto us and was holding a piece of leather, we took the 
piece of leather from him and read; it read: 
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This message is from Muhammad, the Messenger of Allah €:} to the clan of 
Zuhayr bin Qays. If you bear witness that sincere worship is due to none but 
Allah alone and that Muhammad £% is the Messenger of Allah. And you 
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offer Salah, pay Zakat, and remit one-fifth of your war booty, the share of the 
Messenger of Allah from your spoils of war, and the share of the leader, you are 
secured with the security of Allah and His Messenger €:}. We then asked him: 
Who wrote this? He replied: The Messenger of Allah <4}. 


Al-Mundhiri said: Some of the collectors collected this hadith from the path 
of Yazid bin Abdullah also and the man that brought the piece of leather was 
identified as An-Namr bin Tawlab. 


Abu Dawud reported another hadith concerning this issue from Ash-Shabi, 
but with a Mursal chain of transmission. He said: The Prophet <2)» used to 
have the leader’s share from the spoils of war, called As-Safi, if he wanted he 
might choose a male slave, and if he wanted he might choose a female one, and 
sometimes he might decide to take a horse. He would do that before one-fifth 
of the war booty is deducted. He also reported the like of the hadith from Ibn 
Awn with a Mursal chain of transmission as well. 


Ahmadand At-Tirmidhialso reported from the hadith of [bn Abbas €:&}, and 
At-Tirmidhi rated it sound, that the Messenger of Allah 3} gave his sword 
(that was from his leader’s share) as a gift to someone at the battle of Badr. 


Abu Dawud also reported that ‘Aishah > said: Safiyyah <} was a leader's 
share taken by the Prophet {4} from a booty. He reported the like of this 
from Anas £4 as well. However, this narration contradicts what is reported 
in Sahihayn and some other collections from the hadith of Anas <: also, 
that Safiyyah first belonged to Dihyah Al-Kalbi £2}, but later taken by the 
messenger of Allah <>. In a narration, it is reported that the Prophet <3» 
bought her from him with seven Arus. 


As for the fact that the Imam can give anyone present during the sharing from 
the booty, that is because of the hadith of Ibn Abbas €:,» and other than him 
from the companions 4.2%}, that someone asked concerning women and 
slaves, did they used to have specific shares from the booty if they participated 
in the war? Ibn Abbas, in his response, said: They did not use to have specific 
shares from the booty; they only used to be compensated from the general 
booty. In another narration, it is reported that he said: Women used to follow 
the Messenger of Allah <% to the battle in order to take care of the wounded 
people, and would be compensated from the spoils of war. As for the share, 
they did not use to given shares from the spoil. 


Abu Dawud, Ibn Majah and At-Tirmidhi also reported from the hadith 
of Umayr, Abu Al-Lahmis slave boy, that he participated in the battle of Al- 
Khaybar with his master, and the Prophet <> ordered that he should be given 
some goods from the booty. 


Ahmad, Abu Dawud and An-Nasai reported another hadith from the hadith 
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of Hashraj bin Ziyaad from his paternal grandmother that she was among the 
six women who followed the Prophet ¢} to the battle of Khaybar, and that 
when the Messenger of Allah 4} was informed about their presence he sent 
for them. She added: when we got to him ¢#}} we noticed he was angry and we 
knew he was not pleased with our coming. He <$ asked us: With whom did 
you come, and with whose permission did you leave your places? We replied: 
O messenger of Allah, we have come to spin our hairs, and to help in the way 
of Allah as well; we have some drugs with us to take care of wounds, and we 
hope to help the soldiers pick up their arrows and provide drinks. He Prophet 
<> then said to us: “You can get up’, and we went away from him until the 
end of the battle when Allah has given them victory over the enemy, he <>} 
then gave us shares from the booty as he gave to men. He asked - Hashraj bin 
Ziyaad - her: O grandmother, what was the thing that was given to you? She 
replied: Dates. 


The chain of transmission of this hadith contains an unknown narrator, 
Hashraj. 


Al-Qataabi commented about it thus: the chain of transmission of this hadith 
is weak; therefore, it cannot be used as a proof. 


At-Tirmidhi reported another hadith from al-Awzaee, with a Mursal chain, 
that the Prophet 4} shared with the children from the booty for the battle of 
Khaybar. 


The hadith of Hashraj is weak, as mentioned shortly, and this one is Mursal, 
a kind of weak hadith; therefore, it cannot be said that they contradict other 
evidences earlier mentioned, because those ones are authentic, and a weak 
hadith cannot challenge an authentic one. Nevertheless, some of the scholars 
understood the sharing mentioned in this hadith to mean compensation the 
Prophet <Æ} used to offer to women that participated in the war, in a way of 
marrying the narrations together. 


Moreover, scholars differ about this issue, but the majority of scholars are of the 
opinion that no specific shares should be given to women and children, rather; 
they should be compensated if the Imam sees it necessary. 


As for the fact that the Imam can give some people from the war booty to gain 
their interests into the religion or make them have passion for the religion, that 
is because of the hadith of Anas €} in Al-Bukhari and some other collections. 
He <4} reported that the Prophet <$) shared the war booty between the 
noble men of Quraysh in order to make them passionate about the religion, 
and he did not give the Ansar and the Muhajirun. 


It is also established in As-Sahih from the hadith ofIbn Mas‘ud and some other 
companions 4} that the Prophet <} gave Al-Aqra bin Habis a hundred 
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heads of camels, and Uyaynah the like of it; he also gave some noble people 
of Arab. This event is very popular; its details are mentioned in the books of 
history. The noble people of Quraysh mentioned in the hadith are the aged 
people of Quraysh that embraced Islam on the day of the Conquest of Makkah, 
the like of Abu Sufyan bin Harb, Suhayl bin Amr, Huwaytib bin Abdulizah, 
Hakim bin Hizaam, and Sufwan bin Umayyah. 


As for the fact that if unbelievers return the properties they took from the 
Muslims back to them, they will be given to their initial owners, that is because 
of the hadith of Imran bin Husayn 2} collected by Muslim and some other 
collectors. He <: reported that the unbelievers took away Al-Adhbaah - the 
Prophets camel - and a woman from the Muslims escaped with it from their 
captivity. The camel was then returned to the Messenger of Allah <4) even 
though the woman vowed that she would slaughter it in sacrifice to Allah if she 
was saved, the Prophet <3 then said to her: 
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There is no fulfilment of a vow made in disobedience to Allah or over what one 
does not possess. 


Al-Bukhari and some others also collected from Ibn Umar <4 that a horse 
that belonged to him missed its way and the Muslims enemy took it; and that 
when Muslims fought them, they found it with them and it was returned back 
to him. All that happened and the Messenger of Allah <> was still alive. It 
was also reported that one of Ibn Umar’s male slaves ran away and settled at 
Rome, and that when Muslims fought Rome he was caught; Khalid bin Al- 
Walid then returned him back to [bn Umar and that was after the demise of 
the Prophet >. 


In another narration collected by Abu Dawud, it is reported that a slave boy 
belonged to Ibn Umar <4} flew to the enemy of the Muslims and when the 
Muslims fought them, the Messenger of Allah — returned the slave boy to him, 
and he was not shared with the booty. 


Al-Shafi‘i and a large number of the people of knowledge opine that the Muslims 
enemy does not have any right to what they caught from Muslims. They are of 
the opinion that the owner of any property taken by the enemy can take it 
back anytime during any other battle the Muslims have with them, and that 
he can take it before or after the booty is shared. However, it is reported from 
Ali, Az-Zuhri and Amrr bin Dinar that the properties will not be returned to 
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their owners but be shared with the booty between the army. Another opinion 
is reported from Umar, Sulayman bin Rabia, Ataa, Al-Layth, Malik, Ahmad 
and some others, and that is, if the owner is able to find his property before 
the booty is shared, he has a right to it, but if he finds it after sharing the booty, 
he will only take its worth and not his exact property. Al-Daraqutni reported 
the like of this ruling from the hadith of Ibn Abbas <:> from the Messenger 
of Allah 4> but the chain of its transmission is very weak. That is also the 
opinion of Al-Hadawiyah about this issue, it is also mentioned as the opinion 
of the seven jurists. 


As for the assertion that it is forbidden for any soldier to benefit from anything 
from the booty before it is shared except food or fat, that is because of the of 
Ruwayfi bin Thabit, reported by Ahmad, Abu Dawud, ad-Darimi, At-Tahawi 
and Ibn Hiban. They all reported that the Messenger of Allah <2} said: 
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It is not permissible for anyone who believes in Allah and the Last Day to take 
anything from the booty for sale (or for any other uses) before it is shared, or 
take a wear from the booty belonging to the Muslims and does not return until 
it wears out. So also, it is not permissible for him to take an animal for ride from 
the spoils of war belonging to the Muslims and does not return it until it has 
become lean. 


The chain of transmission of this hadith contains Muhammad bin Ishaq, and 
there are some ill comments about him, and the people of knowledge popularly 
know the comments. Nevertheless, Ibn Hajar said about it: The men of its chain 
of transmission are trustworthy. In another comment, he said: The chain of its 
transmission is good. 


Al-Bukhari collected another hadith concerning the issue from Ibn Umar 
«9, he said: We used to find honey and grapes during wars and we will 
eat it without taking them out as part of the booty. Abu Dawud added in his 
narration: and one-fifth of the booty did not use to be deducted from it. Ibn 
Hiban authenticated this addition of Abu Dawud. 


Abu Dawud and Al-Bayhaqi reported another hadith from Ibn Umar ¢2&} as 
well, and Al-Bayhagi authenticated it, he said: Some soldiers got some foods 
and honey during a battle at the time of the Messenger of Allah ¢#}} and one- 
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fifth of the booty was not taken from it. Muslim and some other collectors 
collected another hadith from the hadith of Abdullah bin Al-Mugaffal €@)}. 
He said: I saw a sack containing some grease at the battle of Khaybar, I rushed 
to it and said: I will not give anyone from this food today, I then looked around, 
I saw the Messenger of Allah 4#) laughing at me. 


Abu Dawud, Al-Hakim, and Al-Bayhagi reported another hadith from Ibn Abi 
Awfa €:%. He said: We got some foods at the battle of Khaybar, and anyone 
among us who wanted to eat would just come and take what would suffice 
him and leave. Abu Dawud reported another hadith also from al-Qasim, the 
freed slave of Abdur-Rahman, from some of the companions of the Prophet 
<Æ}. They said: We used to find locust in some of the battles we fought, and 
we would eat it without it being part of the booty to be shared. Sometimes, we 
would eat it to the extent that when we returned home some parts of our body 
would be swollen from it. However, some of the scholars have spoken about 
that Al-Qasim; the hadith is therefore not authentic. 


The majority of scholars have the opinion that it is permissible for the soldiers 
to benefit from the food and grease packed for animals without that been 
considered as part of the booty to be shared, whether the Imam gave permission 
for it or not. However, Az-Zuhree, in his own opinion, said: The soldiers should 
take nothing, whether it is food or not, while Sulayman bin Musa said: They 
can take from it except the Imam forbade them from doing so. 


As for the prohibition of taking from the booty before sharing it, that is because 
of the hadith of Abu Hurairah €} that is reported in Sahihayn and some 
other collections concerning the slave boy that was killed by an arrow shot and 
the companions said in his respect: How successful was he, O messenger of 


Allah? The Messenger of Allah <? then said: 
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Certainly not, by Whom Muhammads soul belongs; the cloak he took on the 
day of the battle of Khaybar before the booty was shared would catch fire on him 
(on the Day of Judgment). 


On hearing this, people were shocked; a man then went and came with one 
or two shoelaces and said: O messenger of Allah, I took this on the day of the 


battle of Khaybar. The messenger of Allah €} then said: 
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A shoelace from hell or two shoelaces from hell. 


Muslim reported another hadith concerning this issue from the hadith of Umar 
bin Al-Khattab <:>. He said: On the day of Khaybar, some of the companions 
of the Prophet <$» were killed and people were saying, this person is a martyr 
and that other person is a martyr, until they passed by someone, they said: this 
man is also a martyr. The messenger of Allah <$} then said concerning the 
man: 
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Certainly not, I saw him in hell because of a cloak or a gown he took before the 
sharing. 


Al-Bukahri and some other collectors also reported that Ibn Umar {4> said: 
A man called Karkarah was in charge of the Prophet's luggage at a battle. When 
he died the Messenger of Allah <$} said: 


He will enter hell (to receive the punishment of his bad acts, but will be taken 
out to paradise later). 


On hearing this, some people went to see what necessitated that, and they 
found a cloak with him which he took from the booty before it was shared, and 
Allah, The Most Gracious and The Most Exalted, has said in His Book: 
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Whoever does Guluul - to take from the booty illegally - shall come forth with 
what he took on the Day of Resurrection [Ali ‘Imran: 161] 


It is also established in Al-Bukhari and some other collections from the hadith 
of Abu Hurairah 4# that the Prophet <% said: 
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I will find one of you on the Day of Resurrection carrying a bleating sheep on his 
neck, and another person carrying a neighing horse on his neck. 


On this issue, Al-Nawawi reported consensus of the scholars; they all agreed 
that taking something from the booty before sharing it is one of the greatest sins. 
In addition, Abu Dawud, Al-Hakim and Al-Bayhaqi collected from the hadith 
of Amr ibn Shuaib, on the authority of his father, from his grandfather, that 
the Messenger of Allah <4), Abu Bakr and Umar 4#} burnt the properties 
of those that took something from the booty before it was shared, and they 
also beat the people. However, its chain of transmission contains Zuhayr bin 
Muhammad Al-Khurasaani, who is weak. 


Ahmad, Abu Dawud, At-Tirmidhi, Al-Hakim and Al-Bayhaqi collected 
another hadith from the Umar bin al-Khataab {4% on the matter. He said: 
the Messenger of Allah €4 3} said: If you get hold of anyone who has stolen 
from the booty before it was shared, you should burn his property and flog the 
person. However, the chain of transmission of this hadith contains Salih bin 
Muhammad bin Zaidah; and not only one of the people of knowledge have 


given ill comments about him, which necessities the weakness of the hadith. 


As for the fact that the prisoners are part of the booty to be shared, there is no 
difference of opinion about that among the people of knowledge. 


As for the fact that the captives can either be killed, or released with ransom, or 
freed without any ransom, that is because of the word of Allah, The Most High: 
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It is not for a Prophet that he should have prisoners of war (and free them with 
ransom) until he had made great establishment (of the religion) on land. [AI- 


Anfaal: 67] 
And His word, The Most High: 
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Either generously frees them without ransom or with ransom [Muhammad: 4] 


In addition, it is established from the practice of the Messenger of Allah 
<>) killing the prisoners of wars, so also taking of ransom, as well as setting 
them free without any ransom. These practices are well established from him, 
reported in successions, and on different occasions. For instance, on the day of 
the battle of Badr, he killed some of the prisoners of war and took ransom to 
release some other ones. 


Al-Bukhari collected from the hadith of Jubayr bin Mutim €&)} that the 
Prophet <Æ} on the day of the battle of Badr said: 


If Mutim bin Adyy were to be alive and interceded for this fetid people to be 
released, I would have released them for him. 


In Muslim, it is reported from the hadith of Anas <4} that when the Prophet 
<Æ} got hold of the eighty people that descended on him and his companions 
from the mountains of At-Taneem during a dawn prayer, with the aim of killing 
him and his companions, he ¢} set them free. Allah, The Most Gracious and 
The Most Exalted, then revealed the verse: 
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And it is He Who withheld their hands from you and your hands from them in 
the midst of Makkah, after He had made you victorious on them [Al-Fath: 24]. 


Moreover, the majority of the scholars are of the opinion that the right belongs 
to the Imam to do whatever he finds suitable for Islam and the Muslims 
concerning the prisoners, he may kill them, take ransom for releasing them, or 
free them without any ransom. 


However, Az-Zuhri, Mujahid and some other groups of scholars opine that it 
is not permissible for the Imam to take ransom for releasing the prisoners who 
are unbelievers. Furthermore, it is reported from Al-Hasan and Ataa that it 
is not permissible to kill the prisoners of war, rather; they should be made to 
choose between the payments of ransom and been set free without any ransom. 
Also, it is reported from Malik that it is not permissible to free them without 
ransom, while the report from Abu Hanifah says: it is not permissible to free 
them, whether with or without ransom. 
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Chapter 32.3 Rulings Concerning the 
Captives and Spies 


— p 


It is permissible to enslave an Arab person, as it is permissible to kill a spy 
if caught. If a war-like or belligerent non-Muslim embraces Islam before the 
Muslims get hold of him, his properties are safe. In addition, if a non-Muslim 
slave embraces Islam, he automatically becomes a free person. If a land is taken 
over by the Muslims, its affairs become the rights of the Imam, he can value 
it and do anything he finds suitable with the worth, or leave it to be shared 
between the Muslims; those that participated in the war from which it was 
taken-over and those that did not. Furthermore, whomever any of the Muslims 
secures, or comes into the Muslim land under the security of any Muslim is 
safe, and a messenger to the Muslim land from the unbeliever is like a secured 
person, he is safe as well. It is permissible to make peaceful reconciliation with 
non-Muslims even if it necessitates giving conditions for such agreement, but 
the expiry time for the reconciliation must not be more than ten years. However, 
it is permissible to make permanent reconciliation on the condition that the 
non-Muslims will be paying tribute to the Muslims. Lastly, the polytheists and 
the people of the book must not be allowed to live in the Arabian Peninsula. 


Explanation: 


I say: As for the fact that it is permissible to enslave an Arab person, that is 
because of the hadith of Abu Hurairah <4} that is collected in Sahihayn and 
some other collections. He reported that Aishah €@} was having a woman 
captive with her from Taymi tribe, the Messenger of Allah <44> said to Aishah 
in her respect: 


Free her, verily; she is from the descendant of Ismail. 


Al-Bukhari and some other collectors also collected that when the delegation 
of Hawazin tribe came to ask the Messenger of Allah ¢} to return their 
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properties and the prisoners of war the Muslims took from them, the Prophet 


{> said: 
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The most beloved talks to me is the truth of them, choose either of the two 
things; the property or the prisoners. 


It is also reported in Sahihayn and some other collections from the hadith of 
Ibn Umar 8} that Juwayriyah bint al-Harith <» was from the prisoners 
of war of Bani Mustalaq. She then wrote an agreement to free herself from 
captivity on the condition to pay certain amount of money. The Messenger of 
Allah <} then proposed to marry her on the condition to pay off the money 
on her behalf. When the Prophet <$) finally married her, the companions 
4 «>» said: These people - the prisoners of war with them - are now in-laws of 
the Messenger of Allah <4). They then released the prisoners from her tribe 
with them. Ahmad also reported it from the hadith of ‘Aishah <e} . 


The majority of scholars are of the opinion that it is permissible to enslave an 
Arab person, and it is mentioned in Al-Bahr as the opinion of Al-Itrah as well. 
However, the Hanaftyyah School of Thought bear the opinion that the Arab 
polytheists caught at war either should embrace Islam or be killed and that they 
should not be taken as prisoners of war. They made evidence with the word of 
Allah: 
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And when the sacred months (the Ist, 7th, 11th, and 12th months of the Islamic 
calendar) have passed, then kill the polytheists wherever you find them, and 
capture them and besiege them, and lie in wait for them in each and every 
ambush. But if they repent and perform As-Salaat and give az-Zakat, then leave 
their way free. Verily, Allah is Oft-Forgiving, Most Merciful. [At-Tawbah: 5]. 


It is not hidden that the verse does not point to their claim, and even if it is 
assumed that the verse is applicable to the issue and the evidence for their claim 
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is contained in it, the practice of the Messenger of Allah €} has limited the 
scope of the verse. In addition, the Qur'an has given the choice between freeing 
the prisoners of war and taking ransom for releasing them. Allah says: 


Either generously free them without ransom or with ransom [Muhammad: 4] 
And the Qur'an did not distinguish between the Arabs and non-Arabs. 


They also made evidence with the report of Al-Shafi and Al-Bayhaqi that the 
Prophet <$) said on the day of Hunayn: If it were permissible to enslave Arabs, 
I would have resulted to enslavement today. However, the chain of transmission 
of this hadith is very weak. At-Tabarani also reported it with another chain of 
transmission, but its chain of transmission contains Yazid bin Iyaadh who is 
worst than Al-Wagidi that is present in the chain of transmission of the first 
report. Moreover, Al-Hadawiyah is of the opinion that the non-permissibility 
of enslaving the Arabs is only limited to the men among them, and that it is 
permissible to enslave the women among them. This opinion is also not correct 
also because the Messenger of Allah €} took ransom on behalf of some Arab 
men at the battle of Badr and that is a form of enslavement. 


As for the permissibility of killing spies, that is because of the hadith of Salamah 
bin Al-Aqwa <: that is reported by Al-Bukhari and some other collectors. 
He said: A spy came to the camp of the Messenger of Allah ¢4} while he was 
on a journey, the spy sat with some of the companions of the Prophet ¢}} 
involving them in discussions and later sneaked away. The Prophet ¢#» then 


Find him and kill him 


He added: I was the first among those who went for him, I got him and then 
killed him; the Messenger of Allah <Æ) then gave me his belongings. 


Book of Jihad and History ——-__ Tg ool GUS 


There is agreement among the scholars about the permissibility of killing a spy 
from the enemies that are at war with the Muslims. 


As for the non-Muslims under Muslim rule and those under peaceful agreement 
with the Muslims spying Muslims, Malik and Al-Awzai said concerning that: 
The agreement between them and the Muslims will break immediately they do 
that with the Muslims. 


Ahmad and Abu Dawud reported from the hadith of Furaat bin Hayyaan €@} 
that the Prophet <$ ordered that he should be caught and killed when Abu 
Sufyaan sent him as a spy to the Prophet <} in Al-Madinah. At the time, 
he has a bosom friend from the Ansar, so, when he passed by some group of 
the Ansar, he said to them: I am a Muslim. Someone from them then went 
to the Messenger of Allah <$} and said: O Messenger of Allah, Furaat bin 
Hayyaan claimed to have embraced Islam. The Messenger of Allah 4#) then 
said: There are people among you whom we leave to their faith, Furaat bin 
Hayyan is among them. 


However, the chain of transmission this hadith contains Abu Hamaam Ad- 
Dallaal, Muhammad bin Muhabbab, the narrator that reported the hadith from 
Sufyan in the chain, and his hadith cannot be used as a proof. But Bushr bin 
As-Sariyy Al-Basari also reported the hadith from Sufyan in another version of 
the hadith, and he is a reliable narrator, Al-Bukhari and Muslim agreed upon 
the fact that his hadith can be used as evidence. In addition, the narrator who 
narrated the hadith from Sufyan Ath-Thawri in this version, Abbaad bin Al- 
Azraq Al-Abbadanivy is also reliable narrator. 


As for the fact that if a war-like or belligerent non-Muslim embraces Islam 
before the Muslims get hold of him, his properties are safe, that is because of 
the hadith of Sakhr bin Aylah that the Prophet +} said Whoever accepts 
Islam has a right to his possessions, the landed properties and the other wealth. 
Ahmad and Abu Dawud reported the hadith, and its chain of transmission 
contains reliable narrators. Another version of the hadith has it that: If any 
groups of people accept Islam, their properties and life are safe. 


Abu Yalaa also reported from the hadith of Abu Hurairah €&)} that the 
Messenger of Allah <4) said: Whoever embraces Islam and possesses any 
properties, owns his properties in Islam. However, Ibn Adyy claimed that this 
hadith is weak because of the presence of Yaasin bin Az-Ziyaat, the narrator of 
the hadith from Abu Hurairah <: in the chain of its transmission. However, 
Al-Bayhagqi claimed that the hadith is reported from Ibn Abi Mulaykah and 
Urwah with Mursal chains of transmission, and that the Mursal report of 
Urawah is collected by Ibn Mansur with its chain of transmission containing 
reliable narrators. And it reads: When the Messenger of Allah €} besieged 
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Bani Quraydha, Thalabah and Asid, the two sons of Sayah, embraced Islam; he 
¢» then protected their wealth and their little children because of their Islam. 


Among the Ahadith that point to the correctness of the opinion we tried to 
establish here is the authentic hadith that is reported from the Prophet ¢} 
with various versions, that he <4} said: 


If they profess it (Lailaha illa Allah), they have saved their lives and wealth from 
me. 


Summarily, the majority of scholars are of the opinion that if a war-like 
unbeliever willingly accepts Islam, he has a right to all the properties he 
possessed before his Islam; there is no difference between someone who accepts 
Islam in a Muslims land and someone who accepts it in a non-Muslims land. 


As for the fact that if a slave accepts Islam he e becomes a free 
person, that is because of the hadith of Ibn Abbas <4% that is collected by 
Ahmad and Ibn Abi Shaybah. He <4} reported that the Messenger of Allah 
<> manumitted all the slaves of the polytheists that came out to him on the 
day of the battle of Taaif. Said bin Mansur also reported the hadith with a 
Mursal chain of transmission. Concerning this issue, scholars used to mention 
the case of Abu Bakrah where he dangled down a castle in Taaif. 


Abu Dawud reported another hadith in relation to this issue from Ash-Shabi, 
on the authority of a man from Thaqif, he said: We asked the Messenger of 
Allah <4 to return Abu Bakrah to us, and he was our slave boy but accepted 
Islam before us. The messenger of Allah ¢#} replied us: No, Allah has freed 
him from you, and His Prophet (#+}) also did. 


Abu Dawud and At-Tirmidhi also collected concerning the issue from the 
hadith of Ali <4}, and At-Tirmidhi authenticated it. He said: Two slave men 
of Quraysh came out to the Messenger of Allah <2) at Al-Hudahybiyah on 
the day of the treaty of Al-Hudaybiyah before the treaty. The masters of those 
slave men then wrote a letter to the Messenger of Allah 4%} and it read: O 
Muhammad, these people have not come to you in desire of your religion, they 
have only fled away from slavery. Some of the people said: O messenger of 
Allah, what they said is true, return them back to their masters. The Messenger 
of Allah <4} on hearing that got angry and said: 
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O people of Quraysh, I do not see you desisting from this request until Allah will 
send to you who will destroy you because of this request. 


Ali <:> added: The Prophet ¢} refused to release them to the Quraysh, he 


said to them: 


They are manumitted slaves of Allah, The Most Gracious and The Most Exalted. 


Abu Dawud collected another hadith from the path of Abu Said Al-Aashim, 
he said: The ruling of the Messenger of Allah 4} is that if a slave man comes 
and embraces Islam before his master, the slave will be freed with his Islam. 
However, if the master embraces Islam first and later comes the slave, the 
master will have the right to own him again as his slave. However, the hadith 
is Mursal. 


As for the fact that if a land is taken over by the Muslims its affair is left to the 
Imam and he can do any of the things mentioned in the summary with it, that 
is because the Messenger of Allah +} shared the land of Quraydha and that 
of An-Nadhir. He shared them between the soldiers that participated in the 
war. He also shared half of Khaybar land between the Muslims and left the 
other half for taking care of the delegations that come to Muslim land, general 
Muslims affairs, and representatives sent to Muslim land. Ahmad and Abu 
Dawud reported it from the hadith of Bishr bin Yasaar from someone from the 


companions of the Prophet <}. Abu Dawud also reported the like of it from 
the hadith of Sahal bin Abi Hathmah €.&}. 


Another evidence for the fact that a take over land can be left for general 
Muslim use is the fact that the Muslim army among the companions 4#% 
left some of the lands they took over from non-believers for the Muslims to 
benefit from its produce. Moreover, what is mentioned here concerning this 
issue is the opinion of the majority of the companions 4%} and those that 
came after them. It is also the practice of the rightly guided caliphs after the 
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Prophet <Æ}. Muslim and some other collectors also reported from the hadith 
of Abu Hurairah <4} that the Messenger of Allah <Æ} said: 
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Any land you enter and you are able to establish yourself without fighting its 
people; you will all have equal portions in the sharing of the spoils taken. But 
any place you enter and the people disobey Allah and His Prophet <$ and you 
do not gather the booty until you fight them, one-fifth of it is for Allah and His 
Messenger <% and the remaining portions will be shared among you. 


As for the fact that whomever any Muslim secures, or comes into the Muslims 
land under the security of any Muslim is safe, that is because of the hadith of 
Ali €&} that is reported by Ahmad, Abu Dawud, An-Nasai and Al-Hakim that 
the Prophet ¢} said: 


There is no difference in the securities offered by the Muslims (to non-Muslims 
to live in their land), it is rather the same, even that which is offered by the list of 
them. 


Ahmad, Abu Dawud, and Ibn Majah reported the hadith from the hadith of 
Amr ibn Shuaib, on the authority of his father, from his grandfather, from the 
Messenger of Allah 4%}, with the wording: 
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Muslims are one against their enemy and they are equal in their persons and in 
the worth of the blood money. The security offers by the list of them is the same 
as that which is offered by the notable, and the booty gathered by the list people 
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among them is as beneficial to the Muslims as the one gathered by the notables 
among them. 


Ibn Hiban reported it as well, but with a lengthier version than this, in his book 
As-Sahih from the hadith of Ibn Umar <}. Ibn Majah also reported it from 
the hadith of Maqal bin Yasaar, but shorter than the version quoted here. The 
wording is: 
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Muslims are one against their enemy, and they are equal in the worth of the 
blood money. 


Muslim also collected it from the hadith of Abu Hurairah €} with the 
wording: 


There is no difference in the securities offered by the Muslims (to non-Muslims 
to live in their land), it is rather the same, even that which is offered by the list of 
them, and whoever breaks such agreement made by a Muslim, may the curse of 

Allah be upon him, and that of the angels and mankind. 


It is also reported in Sahihayn from the hadith of Ali €2&}, while Al-Bukhari 
reported it alone from the hadith of Anas €:}. There are other Ahadith under 
this section. 


In summary, the people of knowledge agree that whoever any Muslim offers to 
secure is safe. Ibn Al-Mundhir said: The people of knowledge agree upon the 
permissibility of a Muslim woman securing any non-Muslim. 


As for the slave, the majority of scholars are of the opinion of the permissibility 
of him offering security to any non-Muslim. But as for an immature person, Ibn 
Al-Mundhir said: The people of knowledge agree that it is not permissible for 
an under-aged to offer security to a non-Muslim. And for an insane person, it is 
not permissible without any difference of opinion about it among the scholars. 


As for the fact that a messenger sent to the Muslim land from non-Muslims 
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land is safe, that is because of the hadith of Ibn Mas'ud £: that is reported by 
Ahmad, Abu Dawud, An-Nasai, and Al-Hakim that the Messenger of Allah - 
said to the two messengers of Musaylamah: 


i 


If I were to kill a messenger, I would have killed you both. 


Ahmad and Abu Dawud also reported it from the hadith of Nuaym bin Masuud 
Al-Ashjai that the Messenger of Allah said to them: 


rh 


ote 
A 
oe 
L 
È 
E 
E 
= 
A 
n 
gh 


By Allah, were it not that messengers are not killed, I would have beheaded the 
two of you. 


Abu Dawud, An-Nasai, and Ibn Hiban reported another hadith concerning 
this issue, and Ibn Hiban authenticated it. And that is the hadith of Abu Raafı 
when the Quraysh sent him to the Messenger of Allah <$). It is reported that 
he <» said to him: 


A 


I do not break treaty, nor do I retain messengers; you can go now, if you find 
yourself still having the same feeling you have now, you can then come back. 


As for the permissibility of making peaceful reconciliation with non-Muslims 
even it were to be with certain conditions, and that the expiry time must be 
stated, which should not be more than ten years, that is because of the hadith of 
Anas €:8 that is collected by Muslim and some other collectors. He reported 
that the Messenger of Allah - made a treaty with the Quraysh, and they gave 
the condition: Whoever comes to us from you, we will not send him back to 
you, but whoever comes from us to you, you will reject him and send him back 
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to us. The companions 48} said: O messenger of Allah, are you going to make 
that agreement? He <4} replied them: 
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Yes, whoever goes to them from us, may Allah keep him away from us, and 
whoever comes to us from them, Allah will give him relief and will pave a way 


for him. 


Al-Bukhari and some other collectors collected it from the hadith of Al- 
Miswar bin Makhramah and Marwan in a lengthy form, and it is mentioned in 
it that the period of treaty between the Muslims and the Quraysh was ten years. 
Moreover, the people of knowledge differ about the permissibility of making 
a treaty with the non-Muslims on the condition that the Muslims will reject 
whoever comes to them from the unbelievers fold. Nevertheless, the practice 
of the Messenger of Allah <Æ) indicates the permissibility of that, and nothing 
has come to abrogate that. 


As for the period of agreement, the majority of scholars are of the opinion 
that it is not permissible that the period of treaty extends beyond ten years. 
That is so because Allah commanded us to wage war against the unbelievers in 
His Gracious Book, which therefore makes it impermissible to make a treaty 
with them without paying any tribute or the like. However, making a treaty 
with them without any tribute becomes permissible with the practice of the 
Messenger of Allah <4) and his acts <44 then becomes evidence for the 
permissibility. However, it should only last for the period his own lasted for. 


Also, considering the basis that waging war against the unbelievers and 
combating them is obligatory, it is then not permissible to increase the period 
beyond ten years. However, some of the people of knowledge are of the opinion 
that is not permissible for it to be extended beyond four years, while some 
of them say it should not be extended beyond three years. All these further 
establish that it is not permissible to extend it beyond ten years. 


As for the permissibility of making peaceful reconciliation with the unbelievers 
with the condition that they will be paying tribute to the Muslims, that is 
because of what we mentioned earlier concerning the fact that the Prophet 
<2) used to call the unbelievers to three things before fighting them. And 
among those things is the choice of paying tribute. Also, because of the hadith 
of Amrr bin Awf Al-Ansari £4) in Sahihayn and some other collections that 
the Messenger of Allah 4$) sent Abu Ubaydah bin Al-Jaraah <: to Al- 
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Bahrayn to collect their tribute. The Messenger of Allah 44>}, at the time, made 
a peaceful reconciliation with the people of Al-Bahrayn and assigned Al-Alaai 
bin Al-Hadhrami as a leader over them. Abu Ubayd also reported the hadith 
from Az-Zuhri, but with a Mursal chain. He said: The Messenger of Allah 4%) 
took tributes from the people of Al-Bahrayn and they were Pagans. 


Abu Dawud reported another related hadith from the hadith of Anas €&) 
that the Prophet <$} sent Khalid 44%% to Ukaydir Dumah. He caught him 
and brought him to the Messenger of Allah €$}, but the Messenger of Allah 
<2) freed him on the agreement of the payment of tribute. Abu Ubayd also 
collected in the book Al-Amwaal from Az-Zuhri that the first set of people to 
pay tribute is the people of Najran, and they were Christians. 


The Messenger of Allah <4% made peaceful agreement with the non-Muslims 
living under Muslims rule among the people of Yemen, that every mature 
person pays one Dinar per year or its worth from farm produce. Al-Shafiʻi 
collected it in his Musnad from Umar bin Abdul-Aziz, and it is established 
from the popular hadith of Muadh <4}, reported by Abu Dawud. 


Al-Bukhari and some other collectors also collected from the hadith of Al- 
Mugirah bin Ash-Shubah 4> that he said to Kisra’s representative, The 
Messenger of Allah 4#} commanded us to fight you people until you will 
worship Allah alone or pay tribute. Al-Bukhari alone also reported from Ibn 
Abi Najih that he said, I said to Mujahid: Why do the people of Ash-Sham pay 
four Dinars for their tribute but the people of Yemen pay only one Dinar? He 
replied: That is done for the purpose of simplicity. 


The people of knowledge generally agree upon the permissibility of taking 
tribute from non-Arab unbelievers: the Jews, the Christians, and the Pagans 
among them. Malik, al-Awzai, and the Jurists of Ash-Sham are of the opinion 
that tribute is taken from all kinds of unbelievers, the Arab and non-Arabs 
among them. Al-Shafi also opines that it is taken from all the people of the 
books. The Pagans will definitely have the same ruling with these people. 


However, some of the people who do not see collecting tribute permissible 
except from non-Arabs made evidence with a hadith of Ibn Abbas €&}, 
collected by Ahmad and At-Tirmidhi, and At-Tirmidhi rated sound. He 
reported that the Messenger of Allah €} said in his response to Abu Talib in 
respect of the Quraysh: I do not want anything from them except to proclaim a 
word that will make all the Arabs submit to them, and make the non-Arabs be 
paying tribute to them. The Quraysh asked: 


What is the word? He replied: Lailaha illa Allah- there is none worthy of being 
worshiped sincerely except Allah alone. 


This hadith does not support their claim, because it does not contradict the 
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opinion of the permissibility of collecting tribute from Arabs particularly 
because the Prophet <4} in the hadith of Buraydah that was mentioned earlier 
said: 
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When you meet your enemy from the polytheists, call them to three things. 
And one these three things is the call for paying tribute. 


As for the fact that the polytheists and the people of the book should be 
prevented from anig in the Arabian peninsula, that is because of the hadith 
of Ibn Abbas {<4 in Sahihayn and some other records that the Prophet <4) 
ordered three things at his death: 
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Force the polytheists out of the Arabian Peninsula and take care of the 
delegations (that might come unto you) as I used to do. 


There is this addition in that narration: I forgot the third. This doubt is from 
Sulayman Al-Ahwal, one of the narrators. 


Muslim and some other collectors also reported from the hadith of Umar 46%) 


that he heard the Messenger of Allah 4#) saying: 


I shall force the Jews and the Christians out of the Arabian peninsula, until I will 
not leave anyone therein except the Muslims. 


Ahmad also reported from the hadith of A'ishah <> that the last order of the 
Prophet <Æ} was his statement: 
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Two religions should not be left to reign in the Arabian Peninsula. 


That is the report of Ibn Ishaq, he reported it from Salih bin Kaysan, who 
also reported it from Az-Zuhri, and Az-Zuhri reported from Ubaydullah bin 
Abdullah bin Utbah, who then reported from Aishah 4%). 


Summarily, these evidences indicate that all kinds of the unbelievers should 
be forced out of the Arabian Peninsula, be it the people of the books or other 
than them. 


Furthermore, some of the scholars argue that these people are only to be 
forced out of the Hijaaz among the places of Arabian Peninsula, and they made 
evidence with the hadith collected by Ahmad and Al-Bayhaqi from hadith of 
Abu Ubaydah bin Al-Jaraah {4%}. He said: the last word of the Messenger of 
Allah > was: 


Force the Jews of the people of Hijaaz and those of Najran out from Arabian 
Peninsula. 


This narration, however, cannot limit the scope of the other narrations. That 
is because it is a known ruling in the knowledge of the Fundamentals of 
Jurisprudence that any narrations that seems to have the capacity of limiting 
the scope of the range of another narration but states a ruling that is contained 
in the one with a larger scope is not good enough to be a limitation. 


However, Ibn Hajar reported in the book Al-Fath that the opinion of the 
majority of scholars is that this prohibition has to do with only the Hijaaz from 
the places contained in Arabian Peninsula, and he mentioned those places of 
Hijaaz as: Makkah, Al-Madinah, Al-Yammamah and the places around them. 
He also added that the prohibition according to those scholars should not 
extend beyond these three places among other places that are referred to as 
Arabian Peninsula. 


Al-Shafi in his own comment said that these people should not enter the 
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Sacred lands except with the permission of the Imam, and Al-Hadawiyah are 
of the opinion that the Imam can permit them to live in Arabian Peninsula for 
the benefits of the Muslims. 
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Chapter 32.4 Fighting the Rebels 


‘Tt is compulsory to fight the rebellions until they return to the truth. However, 
the prisoners of war caught from them should not be killed, and not anyone 
who flees away from the battle among them be chased; rather he should be 
allowed to run away. In addition, the injured among them should not be further 
punished if caught, and their wealth should not be taken as booty. 


Explanation: 


I say: As for the obligation of fighting the rebellions until they return to the 
truth, that is because of the word of Allah: 
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And if two parties or groups among the believers fall to fighting, then make 
peace between them both, but if one of them rebels against the other, then fight 
you all against the one that rebels till it complies with the command of Allah... 

[Al-Hujuraat: 9] 


Allah, The Most High, commanded that the rebellious party be fought until they 
return to the command of Allah, and there is no difference between rebelling 
against the authority and rebelling against some groups of the Muslims. 


As for the fact that the prisoners of war caught from them should not be 
killed, till the end of the issues raised in the summary, that is because of what 
Al-Hakim and Al-Bayhagi reported from the hadith of Ibn Umar €&}. He 
reported that the Messenger of Allah <% said to Ibn Mas‘ud 44%): O Ibn 
Ummi Abd! What is the ruling concerning the rebellions of my nation? He 
replied: Allah and His messenger <2} knows best. The Messenger of Allah 
<<» then said: Whoever flees away from them during battle should not be 
chased, the injured among them should not be punished, and the prisoners of 
war caught from them should not be killed. In another narration, it is reported 
that he <Æ} said: The injured among them should not be chased and their 
wealth should be held as booties. 
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Al-Hakim did not comment about this hadith, but Ibn Adyy commented that it 
is not known to bea good hadith, while Al-Bayhagqi said that it is a weak hadith. 
The author of Buluug Al-Maraam claimed that Al-Hakim authenticated it, but 
that is a mistake, because the chain of its transmission contains Kawthar bin 
Hakim and he is an abandoned narrator. However, it is established that such 
report came from the statement of Ali <4}. It is also established that Ali <: 
commanded that it should be proclaimed on the day of the battle of Sifayn, and 
it is not real that the report was linked to the Messenger of Allah <>. 


Ibn Abi Shaybah, Al-Hakim, and Al-Bayhagi also reported from the path of Abu 
Khayr from the authority of Ali €} with the wording: Alis crier proclaimed 
on the day of Al-Jamal: Behold, you should not chase anyone who flees away 
among them and never you punish the injured. 


Said bin Mansur reported from Mirwaan bin Hakam that he said: Alis crier 
proclaimed on the day of Al-Jamal, Do not follow their run away person and 
do not hold down the injured person among them; whoever closes his door is 
safe, and whoever surrenders from fighting is also safe. 


Ahmad reported another hadith, as recorded by Athram, and he made evidence 
with it, that Az-Zuhri said: Commotion was ignited and the companions of 
the messenger of Allah <> were present in multitude, but they agreed that 
there is no retribution, or would they take people's wealth upon establishing the 
Qur'an”? except what is found freely. 


Al-Bayhagqi also reported from Abu Umaamah {4> that he said: I witnessed 
the battle of Sifayn, they did not punish the injured, or chase a fleeing person, 
or render the property of the killed to the killer, (as it is the practice in the battle 
with unbelievers). He also reported from Ali <4} that he said on the day of 
Al-Jamal: If you are victorious over the people — he meant the opponent party 
~, do not chase anyone who flees away and do not punish any injured person if 
caught. Look for the weapons they came with to the war and pick them up, and 
whatever things they leave behind is for their heirs. 


Al-Bayhaqi commented thus, on this narration: There is a disconnection in 
the chain of transmission of this narration, and what is authentic about this 
event is that Ali <: did not take anything from them, nor did he render the 
property of anyone killed to the killer. 


More so, all the narrations that establish the prohibitions of killing a Muslim or 
eat his money unlawfully can further corroborate this opinion. Neither the soul 
of a Muslim nor his property is permissible to be taken unlawfully. Moreover, 


58 Itis meant that they will take no one’s property as spoils of war with the excuse of implementing the 
verse that commands taking the war booty during wars. 
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the meaning of further punishing the injured person is rushing to get him 
killed, or seizing the opportunity of his weakness to kill. 


Moreover, the consensus of the companions reported by Az-Zuhri over non- 
retribution in the case of the companions, indicates that there is no killing of 
revenge at the time of upset and tribulations. 


Al-Bayhaqi reported the narration from Az-Zuhri with another wording, he 
said: The first tribulation was ignited and a large number of the companions 
of the Prophet <Æ) who fought the battle of Badr with him were still alive. 
We learnt that they resolved the event as a trial, so no retribution would be 
carried upon anyone who killed another person with the aim of taking revenge 
as Qur'an commanded. In addition, they agreed there would not be any 
punishment upon anyone who enslaved any woman as a prisoner of war, as 
there would not be any of such woman as well. And that there would not be 
swearing of curse between her and her husband, and that she should not be 
abused of illicit act by anyone, and if anyone did, the person would be flogged 
as a punishment for false accusation. In addition, the woman would go back to 
her former husband after her iddah from the later, and her first husband would 
be one to inherit her. 


It is also mentioned in Al-Bahr that scholars generally agree that it is not 
permissible to take rebellions as prisoners of war or their weapons and other 
properties as booties, because they are still upon the religion of Islam. However, 
he reported from a large number of Al-Itrah that they are of the opinion that it 
is permissible to take their weapons and other things they came with as booty. 
He also reported from An-Nafs Az-Zakiyyah, Al-Hanafiyyah and Al-Shafiʻi 
that nothing should be taken from them. 
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Chapter 32.5 Some Rulings 
Concerning Leadership 


— p 


Obedience to the Islamic authorities is compulsory except in disobedience to 
Allah, and it is not permissible to rebel against them so far as they perform As- 
Salaat and no act of disbelief is apparent on them. Furthermore, it is compulsory 
for the followers to be patient with a tyrant leader and to render advice to him. 
The authorities also have the responsibility to protect their followers and assist 
them over any oppression, so also, it is their responsibility to cover the faults 
of their followers and direct their affairs with the laws of Allah, the Shari'ah, 
in matters relating to their private affairs, religion, and properties. So also, it is 
their responsibility to render Allah’s wealth in their custody, to take care of the 
affairs of their followers, they should not prefer themselves excessively to their 
subjects, and they should be extremely good in their intentions and conducts. 


Explanation: 


I say: As for the obligation of obeying the authority except in disobedience to 
Allah, that is because of the word of Allah, The Most High: 
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Obey Allah and obey the Messenger (Muhammad €») and those in the 
position of authority among you [An-Nisa: 59] 


Also because of the narrations that are reported in successions concerning the 
obligation of obeying the authority. 


Among these narrations is the hadith of Anas <} that is collected by Al- 
Bukhari. He €&} reported that the Messenger of Allah €} said: 
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Listen and obey, even if an Abassanian slave whose head is like a raisin assumes 
authority over you, so far he is ruling with the book of Allah. 


It is also collected in Sahihayn from the hadith of Abu Hurairah <4} that 
Messenger of Allah <4} said: 


SO 
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Whoever obeys me has indeed obeyed Allah, and whoever disobeys me has 
indeed disobeys Allah, so also, whoever obeys the leader has indeed obeyed me, 
and whoever disobeys the leader has indeed disobeys me. 


Also in Sahihayn, it is collected from the hadith of Ibn Umar <:> that the 
Prophet <> said: 


4 hb YY 685 Co! kes Helly ded desde 


It is compulsory upon any Muslim to listen and obey the authority in what 
pleases him and what he dislikes, except when he is commanded to commit sin; 
if he commanded to commit sin, he should not listen or obey in that. 


The narrations under this section are many; we have only mentioned those 
ones for reference sake. 


As for the prohibition of rebelling against them so far the performance of As- 
Salaat and no act of disbelief is apparent on them, that is because of the hadith 
of Awf bin Malik <> that is collected by Muslim and some other collectors. 
He <4} reported that he heard the Messenger of Allah 4#} saying: 
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The best of your leaders are those you love and they also love you, and you pray 
for them and they also pray for you, and the worst of your leaders are those you 
hate and they also hate you, and you curse them and they also curse you. 


He added, we said: O messenger of Allah, should we not rebel against them? 
He replied: 
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No, so far as they perform As-Salaat, No; so far as they perform As-Salaat. 
Behold, whoever has a leader whom he sees committing sins against Allah, 
should hate that he commits sins against Allah, but must not desist from obeying 
him. 


Muslim and some other collectors also reported from the hadith of Hudhayfah 
bin Al-Yamman 4#» that the Messenger of Allah <> said: 
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Some leaders shall come after me who would not guide people with my guidance 
or follow my practices in their affairs; the hearts of some of them would be like 
that of the Devil - Shaytan — covered in human body. 


He <4} added: I said, O Messenger of Allah, how do I do if I should witness 
that? He then replied: 


Book of Jihad and History J py Ou US 


4 ably aab Mle inky Bye8 cb Sha SU Abts ba 5 $ 


Listen and obey your leader, even if he decides to kill you or confiscate your 
properties; you must listen and obey him. 


Muslim and some other collectors also reported from the hadith of Arfajah Al- 
Ashjai <4». He said, I heard the messenger of Allah <$} saying: 
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Whoever comes unto you, while you have collectively agreed to the leadership 
of someone among you, wanting to break your voice or cause disparity amongst 
you, kill him. 


There is another hadith in Sahihayn from the hadith of Ubadah bin As-Saamit 
<2» where he said: We pledged allegiance to the Messenger of Allah <4} to 
listen and obey at our wishes and dislikes, distress and ease, and even when our 
leader are self-centred. Also, do not contend power with the leader except we 
discover him engaging in an open disbelief; that which we have proof for from 


(the Book of) Allah. 


Al-Khataabi mentioned that the meaning of his statement #3}: open disbelief 
is the act of disbelief that is very conspicuous. 


Muslim also i another hadith concerning the issue, from the hadith of 
Abu Hurairah <4}, that the Messenger of Allah <#> said: 


Whoever turns aside from obedience to authority and deserts the fold of the 
Muslims, if he dies in that state, he dies on the path of ignorance. 


He also reported the like of it from the hadith of Ibn Umar £4). 
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In Sahihayn from the hadith of Ibn Umar €:}, he reported that the Messenger 
of Allah 4#) said: 


Whoever raises weapon against is not part of us. 


Al-Bukhari and Muslim reported this hadith from the hadith of Abu Musa 
<2». Moreover, Muslim collected it alone from the hadith of Abu Hurairah 
and Salamah bin Al-Akwa €&). The narrations under this section are so many 
that we cannot exhaust them in this discussion. 


More so, the opinion we established here is the opinion of the majority of 
the people of knowledge. Meanwhile, some people are of the opinion that 
it is permissible to rebel against an unjust leader; some even said rebelling 
against an unjust leader is compulsory, making evidence with the narrations 
that discuss the obligation of commanding good and forbidden evils, which 
are commanded in the Book of Allah and the Sunnah of His Messenger <4). 
However, these two opinions are not correct because the narrations that discuss 
the obligation of commanding good and forbidden evil have wider scopes than 
the narrations under this section. And it is a known rule that there will be 
no contradiction between the narrations with wider range of application and 
those that can limit their power. That is because the narrations that have the 
power to limit the scope of those with wider applications will exceptionally 
establish the ruling for which they have come, and at the same will not stop 
those with wider applications to do their general work. 


Therefore, it will be said that those that had that opinion among the pious 
predecessors have only said that with their understanding that could be rejected 
if it contradicts the established texts of the religion, particularly when a large 
number of them established the correct opinion. However, it should be known 
that the pious predecessors generally, are most submissive to Allah and most 
devoted to the practice of the Messenger of Allah <} than those that came 
after them. Therefore, such understanding should not be held as an excuse to 
disregard their status. 


As for the obligation of being patient with the unjust authorities, that is because 
of the narrations we mentioned earlier concerning that. It is also reported in 
Sahihayn from the hadith of Ibn Abbas €#} that the Messenger of Allah 4%) 
said: 
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Whoever sees anything he hates from his leader should be patient, because 
whoever deviates from the fold of the Muslims in only an arm’ length and if he 
dies in this state, dies on the path of ignorance. 


Also in Sahihayn from the hadith of Abu Hurairah €&) it is reported that the 
Prophet <4} said: 
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Discharge your responsibility to them, Allah will ask them of the responsibility 
He placed on them. 


Ahmad also reported from the hadith of Abu Dhar €&} that the Messenger of 
Allah <Æ} said to him: O Abu Dhar, what would do if you were to be under 
the authority that will deny your right from the spoils of war? He replied: By He 
Who sent you with truth; I will fight for my right until I am killed. The Prophet 
<<) then said: Do I inform you of what is better for you than that you have 
said? Exercise patience until you meet me. The narrations under this section 
are also too many to be exhausted. 


As for the obligation of rendering advice to them, that is because of what is 
established in Sahih that the Prophet 2} said: 


The religion is all about advice (that is, discharging of responsibilities): to Allah, 
His Book, and His Messenger €#, and to the Muslims authorities and the 
general Muslims. 


That hadith is also reported from the hadith of Tamim Ad-Dari €} with that 
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wording. The narrations concerning advising one another are many, and the 
best of the people to offer advice to are the authorities. 


As for the fact that it is compulsory upon the authorities to protect their 
followers, and all other issues raised in the summary, that is because these 
issues are known as such from the evidences of both the Book of Allah and the 
practice of the Prophet ¢#}}. This avenue may not be appropriate to discuss 
them extensively, but there is no difference of opinion about the correctness of 
anyone of them; they are all as said. More so, those things are the responsibilities 
Allah, who enjoined the Muslims to assign leaders from amongst themselves. 
Therefore, whoever does not discharge them to his followers among the leaders 
and the authorities does not discharge the rights of his followers to them, then 
he might as well discharge his responsibility, rather, it is a betrayal. 


It is established in Sahihayn and some other records from the hadith of Maqal 
bin Yasaar € that he said: I heard the Messenger of Allah 4#) saying: 
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There is no servant of Allah whom He placed in the position of authority over 
some people, and dies on the day he is destined to die while he has betrayed his 
subjects except that Allah prohibits him from entering paradise. 


In another version of Muslim and some other collectors, from the hadith of 
Aishah ¢@}, it is reported that she said: I heard the messenger of Allah 4% 
saying: 


O Allah! Whoever assumes leadership over any affair of nation and he is lenient 
with them, be lenient with him. 


In summary, it is up to the Imam and people of authority to emulate the 
Messenger of Allah €) and the rightly guided Caliphs in matters they engage 
in and those they abstain from. If they do that they will have the share of the 
good promises that are mentioned in both the Book of Allah and the Sunnah of 
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His Messenger 4#} for the leaders, and which is significantly the success both 
in this life and the hereafter. 


With the help of Allah, this is the end of what we wish to explain concerning 
the issues contained in the summary book, and to Allah belongs all praises. 


The completion of this work is on Saturday, 12th of Jumada al-Akhirah, 1220, 
from the day of the migration of the Prophet ¢% from Makkah to Al-Madinah. 
May the best of praises and blessing be upon him. 


